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TO THE

R EADER.

REAT is the Number of the Writers of the

Civil and Ecclefiaftical Laws : This appears

by their feveral Books, as Lectures, Counfels,
Tracts, Decifions, Queftions, Difputations, Repetitions,
Cautels, Claufules, Common Opinions, Singulars, Con-
tradiCtions, Concordances, Methods, Sums, Practicks,
Tables, Repertories, and Books of other Kinds ; that it
is impoflible for any one Man to read over the hun-
dredch Part of their Works, though living an hundred
Years, and did intend no other Work. Wherefore by
the Publithing of this Teffamentary Treatife, I may be
thought to pour Water into the Sea, and to trouble the
Reader with a Marter altogether needlefs and {uperflu-
ous. But yer if this Book may ferve in ftead of many
great Volumes, then I hope, that in the Judgment of
fuch as be indifferently affected, the fame is rat%er to be
admitted as commodious, than rejected as {uperfluous.

By the Authority of the High Court of Parliament TheCaufes where.
holden in the five and twentieth Year * of the Reign i e Jothor of
of King Henry the Eighth, it was enacted, (amongft o- took this Work.
ther Statutes then made, and fince that Time revived 25,%4)_ ,'9,8' o
in the firlt Year of Queen Eliz.abeth 1) That fuch Laws s giz. on
Ecclefiaftical being then already made, which be not burt- - < ©
fol or prejudicial to the Prerogative Royal, nor repugnant
to the Laws, Statutes and Cuftoms of this Realm, fball
flill be ufed and executed as they were before the Making
of that Alt, mntil fuch Time as they were viewed, fearch-
ed, or otherwife ordered or determined, by Two and thirty
Perfons, or the more Part of them, according to the Tenor,

Form and Effect of the faid A¢f: Which Laws {o efta-
blithed, revived and confirmed by divers Statutes made
during the Reigus, as well of the faid moft Noble King
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. _._Zothe READER.

** Suat. H.8. an. Henry the Eighth **, as of the moft Godly Prince Ed-

27 ¢ 20, & an

32 c7. “ward the Sixth 11,) are termed or intitled The King's
i f“ff“" o1 Ecclefiaftical Laws; like as in thofe Countries and

' Churches of Germany which have received the Gofpel,
the Canon Law is admitted and obferved {o far forth

* Schudiwins as it is not repugnant to the New Teftament *, and is at
Yract. de Nuptiis

part. 4. 2. dopr. this Day the Ecclefiaftical Law of their Confiftories.
vty 13 il n like Manner the Civil Law (ever fince the Eccle-
' fiattical Law was made,) hath been deemed and judged
for Parc of the Ecclefiaftical Law, in Cafes wherein it
4C. 1. de m. oo, doth not differ from the {ame {: For whereas thefe two

mune, c. clrici. de [ a\vs are not contrary, the one is a Supplement of the
jud. extra. ¢. fi in

and. dift. 10. 3. i other, and .being mutually incorporated do both make -
vero Eccifiefiium. one Body **; otherwife the Civil Law, being contra-

apud propr. Epifes- dicted by the Ecclefiaftical Law, oughr to be filent in
A Paner. in a. . the Ecclefiaftical Court 1.

1. de no. op. mun.
Vafquius de fuccef]. creat. 1. 3. §. 26. n. 10. Benedict. Capra. Thefaur. com. op. werb. leges, f. (mihi) 403.

n 23. ++ D. 1. de.no. op. nunc. gloff. in c. 2. de arb: 1. 6. Are. in d. c. clerici. de judic, extra. qua
Jententia communiter approbatur, tefte Benedict. Capra. ubl fupra.

And forafmuch as thefe forefaid Laws have not as yet

been viewed, or otherwife determined by Thirty-two

Perfons, .or the more Part of them, according to the

Form and Effect of the forefaid A& of Parliament;
Pidiits por Gualh. therefore thofe Civil and Ecclefiaftical Laws Tefta-
1o em confisi o= MICOTATY, DOL TEpugnant to the Laws, Statutes and Cu-

m'um QoS unguam

ulit Avelia fota. LtOMS Of this Realm, are yet fcattered and difperfed,

ron diforufivo) here and there, in Corners of many Books of ftrange
kb, dc R.firma- . O

vine -Jegum_Eecie- Countries and  foreign Language, incumbered with
fay?. long Difcourfes of far different Argument, and no lefs

In the Reign of - : .
Her. 8. i way pro- Number of Laws utterly impertinent to the Govern-
Pent to for arde ment of this Common-Wealth; fo that the Knowledge
the Canons, and thereof, howloever admirable, and worthy to be learn-
to make a new Ec- -

cefattical Law ; ed of all, cannot (as the Cafe now ftands) be {o com-

the Care whereof

e e el 1, Modious to many, as the Expences to be confumed in
Dr. Waler Had- Books would be burthenfome, and the Study thereof

¢dm and Thirty-

one other Pecfons Would be tedious.
of the firft Rank
in Divinity, Civil and Common Law, who drew a Plan of a new Law, but it was rejeGed ; thereupon'
the old Canon Law was.confirmed by, the Statute 25 H. 8. cap. 19. (viz.) fuch Canons and Conftitutions
which were not contrary to the Prerogative, or to the Cuftoms, Laws, or Statutes of this Realm.

Of the Thirty-two- Perfons before-mentioned, and awhich the King was to nomira‘e, Sinteen of
them were to be Members of Tarliament, and the other Sixteen Clerzymen, .

E .
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70 the READER.

In Confideration whereof, I thought it not {uperflu-
ous, but expedient, to make a Collection of the moft
principal Laws, Civil and Ecclefiaftical, pertaining to
Teftaments, made betore the five and twentieth Year of
King Henry the Eighth. I mean, of thofe Civil Laws
which are not contrary to the Ecclefiaftical Laws; and ot
thofe Ecclefiaftical Laws which are mor any way prejudi-
cial or burtful to the Prerogative Royal, nor repugnant to
the Laws, Statutes or Cuftoms ot this Realm; bur agree-
ing amongft themfelves, may now flill be executed, as
they were before the Making the faid Act. Amongft
which Laws Civil and Ecclefiaftical, I thought good
likewife (as Occafion thould offer, and as the Oppor-
tunity ot the Place ficted) to infert {fuch Statutes of this
Realm, and to mention fuch Cuftoms, as well general
as particular, as be not impertinent thereunto.

To thisEnd and Purpofe efpecially, that every Subject The End and Ute

of this Realm, tho' he be but of mean Capacity, may * ™ 5
with lictle Labour, and lefs Charge, take a {fenfible View
of thofe Civil and Ecclefiattical Laws Teftamentary now
in Force, and to be oblerved and executed in the Eccle-
fiaftical Courts within this Realm ot England, (the {fame
being now reduced into a narrow Compafs,) which be-
tore could not be done without great Charge and Diff-
culry. — |
And tho’ the chief Scope of this Teftamentary Trea- Another Ut of
tife, is for the Benefit of thofe Subjects which hereto- this Book.
tore have been ignorant of the Civil and Ecclefiaftical
Laws; yet this Treatife being diligently perufed, roge-
ther with the Quotarions and Marginal Notes thereunto
adjoined, may in fome Sort be profirable to thofe ]"uji‘i,
nianifts, or young Students of the Civil Law, who do
intend to beftow the Fruit of their Study in the Practice
thereof. At leaft, if no other Ufe can be made of I,
it may ferve them as a Directory, whereby they may un-
derftand what Laws Teftamentary are now in Force here,
and confequently, what Titles of the antient Laws, Ci-
vil or Ecclefiaftical, deferve to be read witih more Dili-
gence; left otherwife, not knowing to make Choice of
the more ufual Laws or Titles, they fhould ftudy Laws
not equally neceffary.

More-



7o the READER.

T e ctpt  Moreover, I conjecture that unto thefe Fuftinamfis
in our wulgar it Would have been much more acceptable, to have fet
s No. fOrth this Treatife in Latin, wherein the Laws * Civil
vels were written and Ecclefiattical are originally written; and now, by
the Seat of the the Tranflation thereof into our vulgar Tongue, {ome-
ftmpg:y;’;f;i;;jz thing of their natural Beauty and Grace may be loft;
where Latin was yet after I had confidered, that by following this plaufi-
roc underltoodble Courfe, I fhould pleafure but a few, in Comparifon
of the reft whom otherwife I might benefit; tho’ I had
once begun, and laid the Foundation of the whole Tra&,
in fuch Terms as I found it delivered by others, yet pre-
ferring the Publick before any-particular Benefit, 1 did
eafily alter my former Purpofe.
That Laws transformed from their natural Shape, muft
needs in fome Sort be either damnified or difgraced, I
do not think to be perpetually true : Bur if it be a Thing
{o neceflarily incident to all Tranflations, thart it cannot
be avoided, it ought therefore to be the rather tolerated.
Suffice it therefore thefe Latin fuﬂiniamﬁs, that thofe
Marginal Notes efpecially proper to their Studies are
left in Latin: The reft, becaufe it belongeth to all,
meet it is that it be written in fuch a Language as may
be underftood of all.
g)tfréa%rz Mﬁv'z; Thus (courteous Reader) I have .difcourfed unto thee
quid intereft, pre- the End wherefore I undertook this Labour, the Caufe
:Z;Lﬁ:“q’gjl”;n’;’j which moved me {o to do, and wherefore I have pub-
caufa, 3z, limitac. lifhed the {ame in the vulgar Tongue. Now it refteth
prima. that I crave thy favourable Acceptance of my good
Will and Endeavour; which if thou thalt vouchfate to
beftow, I fhall not only think my felf {ufficiently re-

compenced, bur greatly inriched.

Thine moft willingly to

His wtmoft Power,
Henry Swinburne.
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Some Account of the

AUTHOR,.

>

And of the

Several Editions of his Treatife of 7¢fia-
| ments and Laft Wilis.

TJENRY SWINBUR NE, the Author of the
L following Treatife, was born in the City of York,
and educated in Grammar Learning in the Free-fchool
there : His Patllcg Thomas Swinburne, then living in
that City, fent this his Son about the Age of Sixteen
Years to Oxford, and entered him a Commoner of Hart-
Hall in that Univerfity, where he for fome Time fol-
lowed his Studies ; and from thence removed to
Broadfgate- Hall (now Pembroke College) where he took
his Degree of Bachelor of the Civil Law.

Before he left the Univerfity, he married Helena, the
Daughter of Bartholomew Lant of that City, which
State of Life being inconfiftent with the local Statutes
of Colleges, he retired with his Wife to the Place of
his Birth; and fometime afterwards he prattifed in the
Ecclefiattical Court there as a Proffor. |

But having taken a Degree in the Univerﬁty, he
might think 1t more expedient to practife in an higher
Station, and for that Purpofe he commenced Doctor of
the Civil Law; and as his Cotemporary and Country-
man Gilpin was called the Apoftle of the North, fo
our Swinburne was called the Northern Adwvocate; the
one being famous for his Learning in Divinity, and
the other in the Civil Law; and having prachifed as
an Advocate for {fome Years, he was advanced to be 2
Judge of the Prerogative Court of the Archbifhop ot
Tork, i which Ofhce he continued till his Death.

This was certainly a very generous Educazion, of
which we have very few or no Inflances fince his Tinie;

h a fer



Some Account of the AUTHOR.

covonth

for we feldom hear of a Prodfor taking a Degree of
Bachelor of Laws in any Univerfity, and afterwards
pleading as an Advocate; or of being a Judge of ‘the
Prerogative Court in either Province; for all which
Employments our Author was very well qualified.

There is no Record or Memorial extant giving any
Account in what Year Mr. Swinburne was born, or when
he died; but it is certain he was in great Reputation
for Learning above One hundred and fifty Years laft
paft, and it is as certain that he was buried in the
North Ifle of the Cathedral Church of York; for this
appears by a Marble Monument fixed to the Wall of
that Church near his Grave, with his Effigies in the
Gown of a Civil Lawyer, kneeling at a Desk, with a
Book in his Hand ; and becaufe he wrote a Book of
Spoufals and Matrimonial Contralts, and likewife this
Treatife of Teffaments and Laft Wills, it is probable
that the following Epitaph engraved on his Monument
might allude to both thefe Works.

{l. Non Vidus carnere viris, non patre pwpillm,’
Dum fetit hic patria virque paterque fna:
Af quod Swinburnus Viduarum firipfis 1n ufum,
Longius aterno marmore Vivet opus.
Scribere fupremas hinc difcat quifque tabellas,
Et Cupet qus fic vixit ut ille mori.

As for his Treatife of Tefaments and Laft Wills, the

* 4m1s9e.  firft Edition thereof was publifhed above * 150 Years
{ince, and probably it was written by him a little be-
fore it was publifhed; it could never be in that Year

t Ahen. Oxm in in Which our 1 Oxford Antiquary hath placed him,

werde. (v1z. Anmo 1520.) becaufe that was 70 Years before
the firft Edition was printed; but rather abour the lat-
ter End ‘of the Reign of Queen Elizabeth ; for the
Stile in which it is written fhews that it was the Lan-
guage of that Age, which might eafily be evinced by
comparing it with other Books publithed abecutr that
Time.

In this Edition we find that the Author kept up to
his Faculty ; for in his Epiftle to the Reader he tells
us, that this Trearife is a Colledlion of the principal

4 B i Laws



Some Account of the AUTHOR.

Laws Civil and Ecclefiaftical, relating to Teftaments
and Laft Wills, reduced into a narrow Compafs, not
only for the Benefit of the Subjects in general who
were ignorant of thofe Laws, that they might know
which were in Force, and to be obferved in the Eccle-
feaftical Courts in England ; but that it might ferve as a
Directory to the young * Fuftinianifts, to thew them
what Books of the antient Laws, both Crvil and Eccle-
Seaftical, they ought to read.

" It is true, he likewife tells us, that he hath inferted

fome Statutes in this Edition, and that he hath men-
tioned

* They are called Juftinianifts from the Emperor Joftinian, who imployed Ten Larvyers
(of whom Tribonian was one) to collect the beft and moft ufeful Confitutions of all the
Limperors from Adrian to his Time; which Collection they made out of the + Gregorian, 4 In the Reign of
Hermogenian, and Theodofian Codes ; and this was called the Juftinian Code. Dioclefran, about the
The fame Emperar about two Years afterwards, viz. Anno 530. gave Orders to the Year 2go. two emi-
Jame Tribonian, to call to bis Affiftance what eminent Lawyers he thought fit, to collec? nent Lawyers, Gre-

the Decifions of all the antient Lawyers in fuch a Method, that there might be no Clafbing gorius and  Hermoge-
nes, colleted the Con-

of Opinions, or Contrariety of Fudgments. 055 CC
Thereupon all fuch Decifions, which were the moft judicious and moft agreeable to Equi- gxtutxons of the firft
2y, were by thefe Lawyers reduced into Fifty Books, which before that Time laid difperfed C?di ir?rs a[:;toaftt\;?
for many Years in almgft 2000 Volumes, each of which Books contained feveral Titles di- oo 14c 1300 defius the
vided ints Laws, and fubdivided into feveral Parts; and this was called the Digefts or younger, about the
Pandedts. Year 435. made a-
The fame Emperor likewife commanded Tribonian and two other eminent Lawyers to nother Code.
make an Abridgment of the fir# Principles of the Law, for the Benefit of young Students,
which was afterwards performed by thofe Lawyers, and called Juftiniar’s Inftitutes; and
this being a Collettion ;f the firft Elements of the Law, was for that Reafon called the In-
ttitutes, a F2ord which in Propriety of Speech fignifies the firft Principles of any Science.
This Work s divided into Four Parts, and each Part into feveral Titles, and it is fuch
a compleat Performance, that it is a common Saying amongft the Profeffors of the (ivi:
Law, that be who is Mafter of the Inflitutes, bids fair to be a goed Lawyer.
IWithin a few Years after the publifbing Juftinian’s Code, that Emperor found it wery ne«
ceffary to make New Laws, either to fettle fome Cafes which were not decided in the Code,
or to confirm fome Laws which were already made, or to corret or reform them ; Part of
which New Laws were after that Emperor’s Death reduced into one Volume, and called
Juftinian’s Novels, which were written in Greck, becaufe the Seat of the Empire was
then at Conftantinople, where Latin was little undeyfload.
But 1hefe Novels have been tranflated into Latin four Times, and the laft and fourth
Tranflation is more valued than the other three; becanfe it was made after Seringer’s
Greek Copy printed at Balle by Hervagius, which is a Cepy from an Original, written
with Tribonian’s ewn Hand.
So that the Body of the Civil Laws, confifting of the Code, the Digefts or Pandeés,
the Inftitutes, and Juftinian’s Novels, the Students of this Law are from him called the
Juftinianifts.,
But thefe Books were ot for a long Time through the Incurfions made by the barbarous
Goths ints Greece and ltaly, till the Emperor Lotharius the Second, about the Year 1130,
reflored the Code, and the Latin Tranflation of the Novels, as we now have them: And
about * feven Years afterwards at the Siege of Malphi, (a Town in the Kingdom of Naples) » 113~
which was taken by him, the Soldiers amongft the Plunder of that Place, found a Manufcript '
Copy of the Pandells, compiled by Juttinian’s Order, which was afterwards carried to Flo-
rence, and is now called the Florentine Pande&, which is accounted the moff authentick
Copy at this Day.
The Laws of Jullinian being thus reflored to the World, became more famous in Italy than
every and from thence fpread all over Europe, and were received in every Kingdom and
Principality, without the Sanction of any Secular or Ecclefiaftical Power 5 and by way of Ex-
cellency it was nfual teny ai it 45 at this Time, to call 17 the Law of Laws,
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Some Account of the AUTHOR.

tioned fome Cnﬂoms pertinent to the Sub;e&:-Matter,
but not a Word of any Common Law Cafes, either in
the Preface, or throughout the whole Treatife.

* Ao 1611, The fecond Edition was publithed about * 21 Years
after the firft; which though a Mafter-piece in its Kind,-

yet it wanted {fome-Common Law Cafes to quicken the

Sale, which were {upplied by thofe who fet forth this

Edition after the Death of our Author; and probabl

for that Reafon, that Impreflion.went oft Wlthln half

the Time of the former. . -

t Ao 1635. For there was a 1 third Edition of this Treatlfe about
24 Years afrer the Second, in which there was a Multi-

. tude of Common Law Cafes inferted; and it we believe

;’:mf;’;/reﬂ- Oson. in the T Oxford Antiquary, that Impreflion was fold in a

' very little Time; tor he tells us there was a fourth E-
ditwon in the Year 1640, which was about 5 Years after
the Third.

% duns 1677, The next Edition was pubhfhed almoft ** 66 Years
ﬁnce, and therein moft of the Common Law Calfes re-
latmg to Teftamentary Caufes to that Time.

Anno 1728, The laft Edition was publifhed in the Year 1728,
containing an additional Number of Common Law
Calfes. ~ -

But there; being a great Number of Cafes pf that
Nature judicially determined fince the laft Edition of
the aforefaid Trearife, there feems to be a Necefluy
of publifhing it once more, with an Addition of all
thofe Cafes which have hitherto been decreed in anv’
Court of Equity, or adjudged in any of the Courts of
Common Law, relating to Teftaments or Laft ‘Wills,
to this very Time; and in this Edition the obfolete:
Stile of the laft is correted through the whole Trea-
tife, that it may be read with Pleafure, it being now
the moft compiete Repertory extant of the Czwl Ca-
non, and Common Law, concerning Teftaments and
Laft Wills, Executors, Adminiftrators, Devifes, Lega~
cies, and every Thing in general, pertinent to thofe
Mateers.

3
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ABBREVIATIONS

Marginal Latin Notes throughout the Treatife, alpha-
betically explained.

P. Fufin. (i. e) apud Fuftinianum, in his Inftitutes.
Arg.or Ar. (i. e.) Argumento, by one Argument drawn from fuch a
Law.

Auth, (i. e.) Autbentica, in the Authenticks, (7. e.) the Summary of fome of
the Novels inferted in the Code under fuch a Title.

Cap. (i. e.) Capite or Capituls, in the Chapter of fuch a Novel;

C. Cod. (1. e.) Codice, in Fuftinian’s Code.

C. Theod. (i. €)) Codice Theodsfiano, in the Theodofian Code.

Col. (i. e.) Columna, in the Column of the Book cited.

Coll. with a double LL. (i. ¢.) Collatione, in the Collation of fuch a Novel,

C. or Cont, (i. e.) contra; this denotes a contrary Argument. -

D. (i. e.) Dito, the aforefaid, (viz.) the Law or Chapter before cited.

D. (1. e.) Digeftis, or in the Digefts.

£. (i. e.) Eodem, under the fame Title,

F. (i. e.) Finalis, the laft or latter Part. '

J. (i. e.) the Digefts or Pandels 5 the Grecians ufed the Letter 11 to fignify Pax-
deéts; the Romans changed it into two ff’s, thus joined.

Gl. (i. ¢.) Gloffa, the Glofs,

H. (i.e.) kic; this Capital Letter fignifies bere, in the fame Law, Patagraph;
or Title,

H. Tit. (i. e) Hor Timlo 3 the Capital Letter H. joined with 77z, fignifies in
this Title,

I (i. e.) Infra, beneath or below.

F. Glo. (i. e.) Funfta Gloffa, the Capital Letter . joined to Glo. fignifies the
Glofs joined to thé Text cited.

In Auth. Col. 1. (1. ¢.) in Authentica Collatione 1. in Fuftinian’s Novels, Sec-
tion 1.

In F. (1. e.) In fine, at the End of the Title, Law, or Paragraph.

In Pr. (i. e.) In principio, in the Beginning, and before the firft Paragraph of
a Law.

In F. pr. (i. e.) In fine principii, towards the End of a Beginning of a Law,

In Sum. (1. e.) for the Summary.

L. (i. e.) Lege, in fuch a Law,

Li. or Lib. (i. e.) Libros in the firlt or fecond Book.

Nov. (1. e.) Novelld, in fuch a Novel.

Par. (i. e.) Paragraphos in fuch a Paragraph, Article, Tite of the Law; of
the Inftitutes,

Pr. or Prin. (. e.) Principium, the Beginning of a Title or Law.

11, the Greek 11 fignifies, in the Papdetts.

R, Qu. or Ques. (1. e.) Queftione, in fuch a Queftion.

Ru. or Rub. (1. e.) in fuch a Rubrick or Title,

8. C. or Scil. (i. e.) Scilicet, that is to fay.

8ol. (i. ¢.) Solutio, the Anfwer to an Objection.

Sum. (i. e.) Summa, the Summary of a Law.

§. This Mark fignifies a Paragraph.

T. or Tit. (i. e.) Titulus, a Tide.

V. (i.¢.) Verficuio, in fuch a Verfe, Part of a Pﬁragmpf:,

Gl (L e.; Uiinioy the laft Tide, Paragraph, or Law.
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a

ANALYSIS of the Firft Part:

‘Wherein is thewed what a

TESTAMENT or LAST WILL is,

And how many Kinds of Teftaments there be.

. r gSolemn, §.9
| N or
ZUnfolemn, §. 10.

~ An Executor Written, §. 11,
be named, it is | 2. or
more properly Nuncupative, §. 12,

called a Tefta-<
ment, §§. I, 2.
10. which “is
either

(" 1. Military Teftaments, §, 14.

or fome be <. dren, §. 16.

Unprivileged, §. 17 -
privics l 3. To charitable or godly Ufes,
L § 16,

I
%Privileged, § 13/ !>Where;>f \ 2. Amongit the Teftator’s Chil-
J

A Teftament be-
ing underftood in a
general Senfe docs<
not differ from a lagt
Will, §. 1. Where-
in if

No Executor be named,”) (- Codicil, §. 3.

then it ftill retaineth the
Name of a laft Will, §. 4.
And doth comprehend

a<g 2. Legacy or Devife, §. 6.

3. Gift in Regard, or becaufe of Death, §. 7.

[S
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AN

ANALYS IS‘ of the Second Part:

Wherein is declared who may make a

TESTAMENT.,

Every Perfon may make
a Teftament or Laft Will ;
certain Perfons excepted, <
§. 1. of whom fome are
prohibited by Reafon

[

And who may not.

1. They want
Difcretion ; as

2. They want
Freedom; as

3. They want
fome of their
principal Senfes ;
as B

4. They have
committed fome

heinous Crime ;3

as

5. Of certain
legal Impedi-
ments ; as

%
:

Children, §. 2.
, Mad Folks, §. 3.
Idiots, §. 4.
Old Men childifh, §. 5.
He that is drunk, §. 6.

iy

Bondflaves and Villains, §. 7.
Captives and Prifoners, §. 8.
Women Covert, §. g.

Dumb and Deaf, §. 10.

Blind, §. 11.

" Traitors, §. 12.

Felons, §. 13.

Hereticks, §. 14.
Apoftates, §.15.

Manifeft Ufurers, §. 16.
Inceftuous Perfons, §. 17.
Sodomites, §. 18,
Libellers, §. 19.

Wilful Killers of themfelves, §. zo.
Outlawed Perfons, §. z1.
\Excommunicate Perfons, §. 2z.

Prodigal Perfons, §. 23.

He that {weareth not to make a Te-
ftament, §. z4.

He that is at the very Point of
Death, §. 5.

Ecclefiattical Perfons, §. 26.

~/

1

Of which Kind of Perfons
the greater Part are not utter-
ly inteftable, but in fome Cafcs
only.

In this fecond Part this Que-
ftion alfo is briefly touched,
Vi,

Whether a King may bequeath

bis Kingdom to cwhom ke
awill, §. z3.

AN
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ANALYSIS of the Third Part:

Defcribing what

T H I N G S,
And how much may be difpofed by Will.

t. Gavel-kind, §. 2;

. ‘ r 1. Cuftom, wiz.
i when the Lands are

' " t. Lands, ‘Tene- A holden in
ments and Heredita-(C Whereof fome 2. Burgage-tenure, §. 2
ments ; they are not >are appointed <
devifable but in cer-\_ by a
tain Cafes, §. 2. 2. Statutes, wiz, ( 1+ SOCage-tenure, §. 3.
when t}3e Lands are -
- What holden in z. Knights-fervite, §. 3,
things may (1. The Teftator hath jointly with another, B
be difpofed < 2. The Teftator hath as Adminiftrator,
by Will; if 2. Goods and | 3. The Goods of the Realm, wiz. of the antient Crown
W regard | Chagels, they are de- and Jewels,
vifable, except in cer- College, _
tain Cafes, §. 5. As< Belone to an Hofpital, bal é
when thofe things be- | 4* "8 Y City,
! queathed are fuch as Church,
( 5. Defcend to the Heir, and not to the Executor,~ ]
: 6. Belong not to the Teftator, but to another, J, .
3. Committing of Y 1. Who may appoint a Tutor, §. 9. o
I we the Tuition of Chil- | 2. To whort a Tutor may be appointed, §. 10.
would Y, dren, efpecially with- | 3. Who may be appointed Tutor, §. 11.
know in the Province of ! 4. In what Manner a Tutor may be appointed, §. 14.
York 3 concerning ,> Office
which Thing divers | §. What is the} of a Tutor, §. 13.
Queftions  are exa- Authority
L mined, wiz. J 6. By what Means the Tutorthip is ended, §. 14.
1. Lands, Tenements a"d%in% 1. Socage-tenure; all g is devifable,
Hereditaments holden 2. Knights-fervice; two Parts of three §- 15,
How 1. Fxceed his Goods and Chattels, the Teflator cannot bequeath any Thing )
much may ! in Prejudice of his Creditors, §. 16.
be difpoted
by Will; if ' 2. Goods ; 2. Not exceed'\ (1. No Cuftom, all is devifable, §. 16.
\ e relpect | then in his Goods and
cafe the Chateels, but of thefe | 2. Any Cuftom, { 1. Wife and Chil-0

Debts due< clear » (as there is with- | dren, the 3d Part,

. h 3 ) . .
by the T'e- fjoi;) f;:glne;;/:at ‘>Goods, < in the Province | 2. Wife alone, or ! is de

t ftator do clear. the Debts if there | of 2or4, and in< Children alone, the lx;xfa-
and F’uncra‘.s de. be divers other Pla- | one Half, 18’6
dedied; ces,) if the Te- | 3. Neither Wife l §.16.

. J { ftator bave Lnor Children, all J

AN
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ANALYSIS of the Fourch Pare:

Decyphering the

FORMS of TESTAMENTS.

r‘ Sxmply, §. 4. O . What it is, and what
, .t Words do"make the Difpofi-
. Condltxonally, $ 5.y tion to be conditional,
" 1. Effence \ . 2. How ma Kzﬂ{ of
thereof ; as ' r Concetning | Conditions there Yo
™ 1. Ge-} the Naming "o a certain Time, every which 3. What is t/:e Eﬁc‘z_of
neral  to | of an Execu- ; or {§. 17. % Xind or Form { @ Condition, §. 6.
all Tefta- { tor, §.2. who L From a certain Txme, of making an) 4. Whether every poffible
ments, §. ! may be ap- | ;oo 1 Edecutor  di- | Condition ought to be obfer-
1. And of | pointed, versThingsare | wed precifily, §. 7.
thefe fome Umver{'ally, confidered; e- | 5. W hether the Condition
do apper- < 3. (§. 18. §< {pecially con-< be accounted for accomplifp
tain ter tM ! Partlcularly, cerning wthe | ed, awhen irproth not fland
- ;| conditionakA¥ | &y the Exedbtor or Legata-
¢ | fignation of ah | ry avlerefore be Jame is
In the ﬁrﬁ Degrce ? Executor,thefe | noz accomplifped, §. 8.
l 4. g $. Things are ex- 6. Whether ke that isEx.
! In the 2, 3, &c Lammed iz, ecutor, or to whom any Le-
<' . - gacy is 6equeatlzed conditi-
Of the "“"" onally, may in the mean
Forms of Alone, ol Time, whiles the Condition
Tefta- <4 5- (§ !20.2 dependeth, be admitted to
ments ; ! L With oth'e'rs, _S the Executor/bip, or obtain
fome be the Legacy by entering into
_ Bonds to perform the Con-
i dition, or elfe to make Ren
H /Iimtion, §. 9.
) 7. Whether it be fufici-
ent that the Condition awas
2. Appearance there- Witnefles, once accomplifhed, the the
of, that is to fay, due : ‘ §. 21 Jame do not continue, §. 10.
Proof ; which is to be tT 8. How far thofe Condi-
Umade Writing, tions, awhereby the Ltéﬁty

2. Particular

culiar to fome Kind ofEOf' a<

Teflaments, wix.

or pe-

1

|

|

L

Solemn Teftament,
Unfolemn Feftament,
Written Teftament,

Unwritten Teftament,

of making Teffaments is
bindered, be lawful or yn-
lawyful, §. 11.

9. Hows far thofe Condi-

twm are lawful or unlaau-

A fw/weby the Liberty of

Marriage is hindered,§.1 2.
ro. How far thefe Condi-
tions are lawful, whickh do
pro/yi[vit Alienation, §. 13.
Within what Time
t/?t Condmon may or ought
to be performed, no certain
Time being limited by the
Wil, §. 14,

12. Of the Underfland-
ing of this Condition, 1If he
die without Iffue, §. 1.

13. Whet Order is to be
taken concerning the Admi-
utftration of the Goods of
the Deceafed, avhiles the
v Conditivn of the Execntor-
| Sbip dependeth unaccompliffo-
Led', § 16.

AN
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ANALYSIS of the Fifth Pare:

.
—

Shewing who may be

EXECUTOR,

‘ And is capable of a

L E G A C Y.

T Whofoever ~ cannot
make a2 Teftament by
Reafon of fome Crime
by him committed, §. z.

A Baftard, §. ;.

Exfc‘ﬁf,’;,h;f,‘ff ';;{,b'}: OF which Perfons
of a Legacy; cerming  Anunfawful College, > M€ are not utterly in-
Perfons excepted, §. |.< § 9. 8 caprable. 1but in fome
wiz. Cafes only.

An uneertain Perfon,

§.12

A Recufant convict,
Y13 4

AN
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ANALYSIS of the Sixth Part; v:z.

OF THE

F

OF

I C E

AN

EXECUT O R

*The Office
of an Execu-
tor Tefta-
mentary is,
firt to deli-
berate and
refolve either
tb accept or
to refufe the
Execuator~
thip.

1. Where-
in for his bet-
ter Inftructi-
on, amengft
other things,
(ut 02 §. 14.)
he 15 to con-
fider the E-
flate of

t
<

~ 1. The Te-4

flator ; and
therein efpe-
cially what
Goods and

Chattels did
belong uato
him, and

what Debts
he did owe,

and whether |

he were Ex-
ecutor end
Adminiftra-
tor ta ano-
ther, §. 3.

z. Him-
felf ; name-
ly, ‘whether
for his Skill,
Diligence
and Fidelity,
he be able
and fit to un-
dertake the
Office, §. 3.

3. Others
with whom
he is to deal,
chiefly of his

Co-Execu-
tor, if any
e

2. Which
Things con-

7 fidered, if he<

refolve to

r 1. Under-
take the Ex-
ecutorfhip,
then it doth
belung to his
Office to

Executorthip,

tor :

L

r

1. Whether it be of Neceffity that an
Inventory be made, §. 6.

2. What Things are to be put into the
Inventory, §. 7.

3. Within avhat Time the Inventory is
ta be made, §. 8.

4. What Form is to be obferved in ma-
king of the Inventory, §. 9.

5. What are the Benefits and Effelis
of an Inveuntory, §. 10.

1. Caufe an l
Inventory to be
made ; wherein
thefeThings areS
needful to be
known; wiz. l

L

(1. Before whom the Teflament is to be
proved, §. 11.

2. By whom, §, 12.

3. When, §. 13.

4 In what Form, §. 14.

2. Procure
the Will to be
proved; where- !
m it behoveth™

2. Refafe the

then he muft
beware that he
do not admini-
fter as Execu-

;ll:of;xecuwr to 5. What Fees are duc in this Bebalf,
¢ 15
1. How far the Executor is bound to
Lea .afiz, De:;sé Py I?ebls and Legacies, §.16.
Mg ? 2. Which Debts are firft to be difchar-
optuaries. d, in cafe there be not fufficient la
And here he is i:w’a” ‘; 6
t learn, 3. How much is due for Mortuaries.
i. How needful it is, §. 17.
4. Make an\ z 7o whom it ought to be made, §. 18.
Account. And J 3. Wken, §. 19.
here heis to be™ 4. Jn what Manner, §. 20.
advertized, 5. What is the End and Effect theresf,
L § 21.
1 " He muft not do any A& which is proper to
an Executor; as to receive the Teftator's
Debts, or to give Acquittances for the fame,
h | &c. But other A@s of Charity or Huma-
> aiz. < nity ; as to difpofe of the Tefator’s Goods
' ' about the Funerals, to feed his Caule left
they perith, to keep his Goods left they be
ftolen ; thefe Things may be done without
J \ Danger.

AN
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ANALYSIS of the Laft Part:

Shewing .by what Means

TESTAMENTS or LAST WILLS

Sometimes
th(e Tefta-
ment

(-

K3
N

r

<

1. Even
from the
Beginning is
either void
or voidable,
wholly or in
Part, by rea-
fon

‘.“

2. Being
good at the
Beginning,
is afterwards
made void,

either in re-

L fpect of

[J

r

<

 Relation to { ly

Become void.

[
1S

. The Teftator is fuch a Perfon as cannot make a Teftament,
The Things bequeathed are not’ devifable,

. The Form of the Difpfition is unlawful, .

The Executor or Legatary is incapable of the Executorﬂnp, or Legacy,
Of Fear, §. 2.

Of Fraud, §. 3.

Of Immederate Flattery, §. 4.

A
,..

+§. 1.

- O E R

%‘:{Z: Zof the Executor, or Legatas

Quality S s § 5

Name
Subftance
Quantity
L Quality

g. Of Uncertainty ; wherein it is materialq 1. Execator, or Legatary, §

8. Of Error; in which Cafe we are. to
diftinguifh whether the Error do re- <
fpett the

of the Thing bequeathed, §. 5.

7 8.
whether this Uncertainty have Relation to 4 z. The Thing bequeathed, §

the 3. Date of the Teftament, §. 11.
I. Solemmty
10. Of Imperfe®ion ; which is either in refpet of % §§
: 2. lel
11. ‘The Teftator hath no Meaning to make his Lt Will; § pradvifedly,
as when he Tpeaketh J’: mngly, § 13,
oaﬁmgly,

1. A later Teftament, §. 14.
2. Revoking

' The | éthe Teftament made, §. 15, 16.

whole Tefta- <
ment ; as by

3. Cancelling
4. Alteration of the State of the Teftator, §. 17.
5. Forbidding or hindering the Teftator to make another Teftas

ment, §. 18.

_6. Refufal of the Executorfhip, §. 19.

1. Ademption ) of Lega-

cies, §. zo.

r
t. The Faét of the Teftator ; as byg
§. z21.

2. Tranflation

2. Parti- (" 1. Become Enemy to the Teftator, 0
cular Lega- 2. Accufe the Teftament of Falfity, l
cies only ; 2. The Faét of } 3. Refufe to perform the Charge impofed |

which Thing< the Legatary ; as<

doth happen

in refpet of the Legacy,

r§. 2z
4. Apprehend the Legacy of his own |

if the Legatary [

by divers Authority,

Means ; 5. Die before the Legacy be due, §. 25. 2
whereof 3. Other Occa-

fome have |} fions ; efpecial- ¢ the Thing bequeathed be deftroyed, §. z4.

A BRIEF



A BRIEF

TREATISE

OF

Teflaments and Laft Wills, &c.,

7The Firf Part.

6. I. Whether a Teftament and Laft Will be both one
Thing, and of the manifold Acceprance of the Word
Teftament.

1. No Ufe of folemn Teftaments bere in England.

2. A Teftament and Laft Will bave divers Definitions.

3. Teftament taken generally and fpecially.

4. The general Signification of this Word Teftament.

5. Teftament, taken generally, doth not differ from a Laft Will.

6. Laft Will is a general Word, comprebending all Kinds, both
of Laft Wills and Teftaments.

7. A Teffament, according to the Definition theresf, is one Kind
of Laft Wills, viz. wherein an Executor is named.

T may feem that a Teftament and a Laft Will are both one
Thing, and that there is no Difference betwixt the one and the
other, at leaft here in England ; becaufe we (1) have no necef-
fary Ufe * of thofe folemn Teftaments, in the Making whereof ; Traétde rep. Ang,
the Prefence of feven Witnefles, together with the Obfervation of Ay

many more Ceremonies, is neccflarily requifite by the Civil Law P, probatis. Tit.deTeft.
1. 3. provincial. con-

#it. Cant. Bra&. de legibus & confuetud. Angliz, lib. z. c. 25. verb. fieri autem. Haddon 1. de reforma. Legum Ec-
clefiaft. Angl. Tit. de tefta. c. 2. Peckius in c. privilegium de reg. jur. 6. b L. Hac confultifiima. C. de
Tefta. §. fed cum paulatim Inflit. de Teft. ordin, & infr. ead. part. §. g.

On the contrary, it feemeth that they are not both one, becaufe
they have divers Names, which doth import Diverfity of Things*;< L. fi idem C. de
and becaufe (2) they have different Definitions; for it is received for Codicil
an infallible 4xjom, that the Definitions being different, the Things
defined are diverfe ®. As for the former Reafon, it may be thus an- ¢ Everar. & Olden.
fivered: That though our Teftaments be unfolemn ; yet it doth not loco @ definitione.
.follow that thercfore we have no Teftaments, or that our Teftaments . . . . ..
are thercfore mere Laft Wills. For an © unfolemn Teltament is a ,,09' f;;lf;‘”s’o’};,’,,,,-ff,,
Teftament, and that properly or in firi Interpretation, as hereafter required by the Civit
fhall be confirmed, when we fhallls fpeak of unfolemn 'I‘cﬁamer}lts:i f‘}',‘l’}'m‘ cadem part.

na §. io.
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And fo the Conclufion feemeth rather neceflary than probable, that
a Teftament and a Laft Will are not both one, but different. Not-
withftanding, this Conclufion is not fimply or perpetually true, for
in fome Refpeés they are both one, though in other Refpeéts they
differ. ‘

Underftand therefore, that (3) a Teftament may be taken two
¢ Bar.inl. 1. c. de Ways; largely and firi¢tly & It is faid (4) to be taken largely or
facrofanét. Ecclefiaft. generally, when the Signification of the bare Name or Word Tefta-
col. pen. Glofl. in \mene (which in Latin is Teftamentum) is had in Confideration®, This

L. 1. ff. de Teft. . . . s .
hGlof. & DD. ind. Word Teffamentum is as much as Teffatio mentis’, that is to fay, a

1. ff. de Tefta. Teflifying or Witnefling of the Mind. So writeth the worthy Empe-

TI;}}E;'?;,;E{{’{,;T;;S:_ ror * Fuftinian, after Sulpitius'. Which Definition others (without

% Juftinian firft co- Caufc) do fharply reprehend ™, as though Fzffinian or Sulpitius had

lected all the Roman contended to deliver the very Etymology of the Word Teftament,
Laws into one Body, 7

by the Help of Ten of and ot @ certain Allufion rather of the Voice only ™. When this (5)
the moft able Men of Word Teftament is uttered in this general Senfe, it differeth not from
the Empire, and thefe o 1 20 Wil °; and any Laft Will, be it a Codicil, or other Kind, may

were compil’d from ihe 2 - .
Gregorian, Theodo- be fo termed a Teftament, that is to fay, a Teflifying or Declaring

fian “and Hermoge- of the Mind®. And hence it is, that not only in our Specch, but in
nian  Codex’s, and

called by bim Codex OUr Writings alfo, we ufe the Terms of Te¢ffament and Laft Wil in-

Juttinianus 5 and the differently, or one for another.

Laws of the Fadges

and Magifirates, avhich aere difperfed in 2000 Polumes, be, anno §33, reduced to 50, and called them the Digefts or
Pande@ts: He compofed Four Books of Inftitutes, being an Abridgment of the Texts of all the Laws ; and. the wew Laaws
which he made bimfelf be compiled in ene Volume, and called The Novels. ! Covar. in Rub. de Teft. ord. ex. j.
par.n. 1. ™ Nempe Aul. Gel. & Lau. Villa, acerrimus Latinz linguz affertor, qui hanc deduétionem libero ore
derident ; ille 1. 6. c. 12, hic lib. eleg. 6. cap. 3. Quod (ut aiunt) non magis dicatur teftamentum, a mente, quam cal-
ceamentum, quam falfamentum, quam ornamentum, &c. 2 Ita enim conantur hanc notam excufare Alciatus in L.
Taberne, ff. de verb. fig. Covar. in Rub. de teft. ex. j. part. n. 2. Inter Etymologiam vero & allufionem hoc intereft,
quod illa in verbi veritate radicata rem ipfam potius quam vocem interpretatur ; ifta nuda quadam vocabuli fimilitudine
contenta, vocem magis quam rem refert. Olden. & Everard. loco ab. Etymolog. © Bar. in L. j. C. de fa. fan.
eccl. col. pen. Bal. in L. omne verbum. C. Com. de leg. & Lindw. in c. flatutum. verb, ult. vol. de teft. 1. 3.
Provincial. conftit. Cant. P Glof. in L. 2. de conflit. Pecu. C. Bar. Bal. & Lindw. ubi fupr. ‘

It is taken firictly, when it is accepted according to that Definition
L. j. f. de Teftam. invented by Ulpianus %, hereafter enfuing*: And being taken in that
:%Sm;;ﬁ Glof. 1 S€NE, it differeth from a Laft Will®, yet not as oppofite thereunto,
d.L j.f de Teftam. but as the fpecial differeth from the general*; for every Teftament
¢ DD. ubifupr.  js a Laft Will, but every Laft Will is not a Teftament. To fpeak
;eya’l‘;hf"'v;‘f 0 more plainly, thus they differ. A (6) Laft Will is a general Word,
tit. 5. ubi tradic and agreeth to every feveral Kind of Laft Will or Teftament ®: But
33{“‘%3{?:“1 “i‘- a Teltament (7) properly underftood, is one Kind of: Lalt Will, even
Teftamentum. Simo that Wherein Executor is named. For by the naming of an Execu-

de Prat. de interp. tor it differeth from the reft*,
ult. vol. L. z. dub. j.
fol. 9. & Phil. Franc. in Rub. de teft. lib. 6. qui locis preditis alias infuper fpecies referunt. * Infr. §.n. 19.

"Tis now become a common Conveyance of Eftates, the Original
whereof was foon after Property was fettled per. jus naturale, but
the Solemnities were introduced per jus Civile; fo that Wills as to
their Subftance are de jure Gentimm ; but as to their Forms and So-
lemnities, they are de jure Civili.

§. IL. The
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§. 1I. The Definition of a Teftament,

1. What a Teflament is.
2. The Defimtion of a Tefiament unworthily reprebended.

A Teftament (1) is defined after this Manner: Teffamentum eff zo-

luntatis noftre jufta fententia, de eo quod quis poft mortem

Juam fieri volust?. A Teftament is a juft Sentence of our Will, ” L-j. de Teft. &
touching that we would' have done after our Death.

~ Some (2) there be, who do cenfure this excellent Definition to be

defective®, though unworthily *; (but nothing can content a curious * Accurf. & Paul. de
Head:) whofe Error is deteted, and the Definition fuftained, in the ?E:,: i,zj defini-

.EXpOﬁtiOn following b, tionem, utpote per-
: feftifimam, nemini

licere in controverfiam revocare, refert Michael Grafl. Thefaur. com. op. §. Teftam. q.j. b In §. prox. n. 19.

"T'is by others defined to be an Appointment of an Executor or
teftamentary Heir, made according to the Formalities prefcribed by
Law; and here 'tis to be obferved, that the Heir in Blood may be a
Teftamentary Heir, if he is inftituted by the Will of the Teftator,
and accepts the Succeffion, for his Will is in the Place of a Law,
both as to the Teftamentary Heir and Executor, and Legatees,
wherein his Intention is chiefly to be regarded.

§. IIL. A brief Expofition of the former Definition.

1. Definitions dangerous in Lazw.

2. The Caufe of this Danger.

3. 1t is rare if the Definition be [0 juft that it cannot be overthrown.

4. A fuft or perfeit Definition profitable to many Purpofes.

5. The Occafion of this Expofition.

6. Jult, bath divers Siguifications.

7. Jult, oppofed to that which is wicked,

8. The Teflator may not command any Thing againft Fuffice or

Equity, &c.

9. Jult, zaken for full or perfett.

10. The Teftament muft not be umperfelt.

11. Imperfettion teffamentary rwofold.

12. Teftament unperfelt in refpett of Solemuity.

13. What Solemmities be requifite in making of Teftaments.

14. Teftament unperfeit in vefpett of Will.

15. Whether the Tefbament being unperfect in refpett of Will be void.

16. A farther Meaning, by the Word Jult being taken for perfet?.

17. Every perfett Will is not a perfeit Teftament.

18. Their Error detetted who reprebend this Definition.

19. VWbat maketh a Teftament to differ from other Kinds of Laft

Wills.

20. Of the manifold Significations of this Word Sentence,

a1. Teftaments ought to be made with Deliberation.

21. Such as bave not the Ufe of Reafon cannot make a Teflament.

23. Unadvifed Speeches make not a Teffament.

24. How it may be proved that the Teftator bad animum teftandi.
25. Boafting
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25. Boafting Words do not difpofe.

26. Two Kinds of judicial Senteices, Interlocutory and Definitive,

27. Contrary Effetls of thefe Two Sentences.

28. Teftaments compared fometimes to an iuterlocutory Sentence ,
[ometimes to a Definitive.

29. The Will of the Teftator, the Governor of the Tefiament.

30. The Meaning of the Teftator is to be fought diligently, and
kept faitbfully.

31. Meaning to be preferved before Words.

32. Fear and Fraud make void the Teftament.

33. The Teftator muft be fui juris.

34. The Teffator not to be referred to another Man's Will.

35. How a Teftament doth differ from other Sentences.

36. The Teftament is of no Force until the Teftator be dead.

¢ L. Omnis definiti .. . .
de ,eg.'?nn;;_ ubi Ac. Efinitions (1) are- faid to be dangerous in Law *: The Caufe
car. cum fuis fequa- (2) may be attributed to the Multitude of different Cafes 9,

cibus, definitionem r e ) o F
pro reg. fumendam tHE Penury of apt Words®, the Weaknefs of our Underftanding ,
putavit. Sed proba- and the Contrariety of Opinions®, For amongft fuch Variety of
bilior mihi videtur Things, either we cannot difcern the true Effence thereof ®) or we do
Cagnoli & aliorum : . . .

not aptly deliver what we conceive’; or elfe thefe Perils being paft,

opinio, quod lex ifta . It . .
loquitur de definici- at leaft in our own Opinions, yet are we ftill fubject to the rigorous

one proprie & dialec- Byanination of all Sorts of Men, and muft abide the Verdi& aad

tice fumpta. .. R
a L ,,e;ue. L. non Scntence of the deepeft Judgments®. And (3) it is rarel) if oue

poffunt. fi. de Legi- Man at leaft, among fo many, do not efpy fome Defe@ or Excefs :n

?fj‘*_d.},mf_ ver., the Definition, whereby the fame may be fubycrtcd ™, Which Thing,'
fL.z. C.dever. ju. if it come to pafs, then the Definition being overthrown, ali the

Macagnan. de com- Arounents drawn from thence, and whatfoever elfe dependcth there-
muni opin. in prin- .. i1 dn . .
cipio. . upon, is m Peril to be overturned” No Marvel then if Definitions
¢ C. quia diverfia- be reported to be dangerous.

tem. in prin. de con-
cel. praben. extr. h Id quod nemo non fatetur effe difficillimum. Dec. Cognol. & alii in d. L. omnis definitio.

! Quum plura fint negotia quam vocabula. 1. 4. de preferip. v. F. k L. 1. §. j. f. de dolo. DD. in Rub. Sel.
matr. ff. Sane ut mirum fit videre, & ibi, & paffim alibi, quomodo pugnant inter fe homines dottiffimi in definiendis
rebus. ! Quod autem fic feribitur, (Parum eft, &c.) in d. . omnis definitio, fic legitur a Budeo, (Rarum eft:)
quz le@tio facilius fuaderi poteft, quum alias maneat fermo fubobfcurus. ™ Mantic. de conje. ult. vol. Iib. 1.
tit. 4. in fin. " Quod fi definitionem pro regula intelligendam fentias cum Accurfio, unde quzfo illa magna peri-
clitatio fubverfionis? Efto enim tot quafi milites occidi quot patiatur except. regula. At horum dux interim
(nempe ipfa regula) non ideo profternitur, immo firmat exceptio regulam in non exceptis : ita ut probe contra feipfum
hac fimilitudine fretus difputat Accufius, dum admoneat ut quifque ftet firmus regule, velut Bononienfi Carotio, licet
aliqui capiantur de ejus cuftodibus: Et fic licet aliqui cafus a regula fubtrahantur, refpondeatur (inquit) hoc effe fpeciale,
& fic regula erit firma in non exceptis. Heec ille in glofl. in d. 1. omnis definitio. Quod nihil aliud eft quam fi
dixiffet, regula ledi quidem poteft, fubverti non poteft. Quare cum definitio de qua hic agitur adeo fit fubje@ta peri-
culo, ut omnino fubverti poffit, certe non magis erit regula, quam illud nefcio quod Carotium Bononienfe eft definitio,

° Nempe quod fin- Byt if contrary to the common Courfe, the Definition be fo juft,

ulos complexa cafus . . . -
B ety cum de. that it cannot be iuftly reproved °, (4) then'tis profitable, and fo ne-

finito. Id quod vel ceflary, that from thence, as from the Root and Fountain, every
neceflariom cffe ad 1y ought to take his Beginning ?; the rather, for that thereby

conftituendam legiti- L2 2.
mam definitionem (among(t many other Benefits ifluing from the Definition?), the whole

contendit acriterCag- Nature or Subftance of the Thing defined (which otherwife, for the
nolus contra comma- . ) i
Abundance of the Matter thereto belonging, may feem infinite) is

nem, immo negans

contrariam effe com- plainly declared, and that in few Words"™.

munem. in d. L. om-
nis definitio. ? Cic. lib. 1. offic. quod tamen Cagnolus intelligit de definitione Nominis, non Rei. Cujus fi vera

fit opinio, & nos id ipfum obfervavimus, dum quid & quotuplex fit hzc vox Teftamentum fuperius tradidimus.
4 Ut argumentationes, qoz fzpiffime a definitione deducuntur, quarum quanta fit vis & utilitas, copiofe & eleganter
Olden. Topic. legal. loco a definit:one. ' Gloff. & DD. maxime Cagnol. ind. I omnis definitio. Everard, loco

a definitione,

1 Now
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Now therefore (5) left this Definition of a Teftament, not being
rightly underftood, might feem either more dangerous or lefs com-

modious than it deferveth; I thought it expedient to add this Expofi-
tion following.

Firft, Whereas a Teftament is defined to be a Fuff Sentence *, we » Quam Alciatus fub-
are to confider that this (6) Word 7zff hath divers Significations in ftantialem appellat,

the Law. Sometimes (7) it is oppofed to that which is wicked, or L% dum Bareolus
repugnant to Juftice, Equity, and to good Manners . Being taken L.j. de tefla. f. im-

(8) in this Senfe, we are to underftand, that the Teftator cannot com- ™° inpz;ff:éfvﬁe’;’;:‘n;
mand any Thing that is wicked, or againft Juftice, Piety, Equity, revocandam, dicic
Honefty, ¢¢. * For Things unlawful are alfo reputed impoffible : Grafl d. §. teft. q. 1.
And therefore if the Teftator fhould command any fuch Thing in his joumm I;I_"‘::i"d iy
Teftament, the fame is not to be obferved *. As if he fhould will Sichar. in Rub. de
any Man to be murdered; for this is againft the Law of God ¥: Or tefa. €. n. 2.

- ; ; : .. % L. Nemo de Leg.
if he fhould command his Body to be caft into the River; for this is j 1 flics de cog.
againft Humanity *: Or if he fhould command his Goods to be burn- inft. # Bar. ind. L.

ed; for this is againft Policy *: Or if he fhould command any ridicu- J; & tf n- 3. de

2L . . . . Rebuff. in L. jufta.
lous A&, or prejudicial only to his own Credit and Dignity ; as if he f. de verb. ﬁg:' fol.

fhould will his Burial or Funeral to be folemnized with May-games, 888-
. . . . x L. conditiones. L.
or Morrice-dances ; for this were to manifeft his Folly, or at leaft to

. : N filius de cond. indtic.
make Queftion whether he were of found Mind and Memory °. In £ Summa Hoftien.

thefe and the like Cafes the Executor, in not performing the Com- ¢: tt: de tfla. §.

. uid fit, & Rebuff.
mandments or Requefts of the Teftator, is not only holden excufed, L jufta.
but is highly commended °. ¥ Exod. c. 25.
z Quidam ff. de cond,
inftit. Sichar. in Rub. de tefta. n. 2. C. 3 Expedit enim Reip. ne quis re fua male utatur. §. Sed & major. in-
ftit. De his qui fui vel al. jur. b D. L. quidam & L. condit. €l. 1. & 2. ff. de cond. inft. Sichard. in d. Rub,

de tefta. C. Caftrenf. in L. Non oportet C. de his quibus ut indig. ¢ D. L. quidam, & ibi Ang. Paul, de caftr,
& alii, & videas etiam Mantic. de Conjec. ult. vol. L. 2. tit. 5. n. g.

Furthermore (9) this Word 7/t is fometimes taken for fu// or per-
fett ¢, So we fay, when a Woman hath gone her full Time with ¢Bar.ind. L. 1. £

Child, (which is commonly Nine Months ,) that fhe hath gone her S i Sichard. in
jult Time. So we ufe to fay jult Age, for full and perfe¢t Age ; and var. in Rub. de tefta.

{o, jult Weight, juft Meafure, juft Number f, for full and perfed €t prim. par.

. . - . ¢ Tiraquel. in Rub.
‘Weight, Meafuge, Number 8. The (10) Word 7u/, being thus un- |, },"’Eﬁf]ua,‘;‘ Cdn
derftood, that is to fay, for full and perfe@t, all teftamentary De- revoc. donan. verb.

fects and Imperfe@tions are thereby excluded. = Wherefore the Tefta- fuiccperit, ubi non

. i . minus  eleganter
ment ought to be full, complete and perfect ; otherwife being an un- quam diligenter do-

perfe¢t Teftament, it is faid to be no Tefltament ™ cet quamdiu mulier

uterum ferre valeat.
f L. Filius familias de leg. 3. ff. Rebuff. in L. jufta. de verb. fig. & Covar. in Rub. de teft. ext. pri. part. n. 4.

ejufd. farinz eft quod ibi dicitur, Juftus exercitus, jufta claffis, julta pugna, jufte ftationes, juftum volumen, juftus er-

sor, &c. Adde quod feribit Minfing. in Rub. L. de tefta. 1ib. 2. inftieut. jur. Civil. b §. Ex eo inftic. Quibus
mod. teft. infir.

The (11) Teftament is faid to be imperfet in Two Refpeds, ¢z
in Refpect of Soleinuity, and in Refpect of }/2// or Mearing . 'The ' Bar. &aliiin L.hac
(12) Teftament is imperte@t in Refpect of Solemnity, wherein fome nfulifima §. Ex

. . . imperfecto. C. de te-
of the legal Requifites, neceffary in the Making of a Teftament, be fa. Boer. dec. 240.

wanting *. Hercupon divers Writers have interpreted the Word 7z/? * S.ichaf?-&i“ d. §.
in this Definition to fignify folemn ', that is to fay, furnithed with Y\ he

. 7. . : ! Viglius in tit. de
fuch due Rites and Formalities as the Law requireth. Howbeit (13) tefta. ordin. inft n.

all the fuperfluous Solemnities of the Civil Law are vanifhed out of g%&g"f;:‘ﬁ;b“' 5
. .« . T - I . .
the Kingdom of England. Only thofe Solemnities remain which be

telta, C. n. z.
72!7”i.f Gentium ™.  Which being the Common I.aw to all Nations ™ Infr. ead. part. §.

through the World, ought to take Place, and is to be obferved, un- 9
C ' lefs
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lefs by the particular Laws of fome Nations or Countries, written

» Nam jus gentiam - cuftomary, fome other Provifion be eftablifhed or pratifed ».  So

ne, & per torum ter- that with us it is fufficient, to the Effet of Executing the Teftament,

Jarum orbem etam ¢hat the Will and Mind of the Teftator do appear by Two fufficient
liud fpcfial’itgr ax Witnefles °: Saving where Lands, Tenements and Hereditaments are

provifum vel jure devifed ; for then the Solemnity of Writing is alfo neceffary, and
feripto, vel faturo, 1ot to be done in the Life-time of the Teftator . The (14) Te-

vel confuetudine.

Zaf. in Q. Jus civile. ftament is faid to be imperfe&t in Refpe@t of Will, which the Te-
ff. de inft. & jure, n. fator hath begun, but cannot finith as he would & If therefore (15)
o lindw. in ftate. Whiles the Teftator is in making his Will, and whiles he yet intend-
tum. verb. proba de eth to proceed farther at that prefent, either by adding or diminithing

tefta. 1. 3. provincial. : . . .
e, Pt any Thing to or from his Teftament, or by altering any Thing there-

# Stat. H. 8. an. 5z. i, (as commonly Men do ufe to put io, put out, and change ma-
c. prim. ny Things before they make an End %) he be fuddenly ftricken

Sichard. &alii % . o : ) ;
;nBEf ifc‘“’confuﬁi}f with Sicknefs, Infanity of Mind, or other Impediment, whereby he

fima. §. ex imper- cannot then finifh or perfe&t the fame as he would, and fo die: This

fefto. C. de tefta. L. ¢; . . . : KT . ;
§ quis ita. . eod his Teftament, being imperfect in refpet of Will, is therefore void,

tit. L. fariof. C. qui €ven touching that which was done, which he did intend then to
tefta. fac. pof. alter, before he had made an End °; by Reafon of the Defe&t of

;J_“;'_?éag;f'“ﬁam' the Teftator’s Confent, without which the Teftament is not of any
*D. L. fi is qui. & Valuc % Neverthelefs, not every Teftament which is termed imper-
L. furiol. Jal. & S- fect in refpect of Will, is by and by wholly of no Force: For in
Totic. & fub O many Cafes, yea and for the moft part, fuch Teftaments are effe¢tual
 Sichard. in d. L. for fo much as is already done, as elfewhere more abundantly is
hac confultiffima. §. confirmed ®

¥£x imperfefto. de .
tefta. C. n. 1. v Infr. part. 7. §. xii.

* Where Lands are By our Law, tho’ it is required, that Wills thould be in * Wri-

devifed. ting, yet formerly it was not neceflary they fhould be written 71
the Life-time of the Teftator ; for if Notes were taken by another,
but by the Direttion of the Teftator, and afterwards put into Wri~
ting in the Form of a Will, and the Teftator had died before it was
fhewed or read to him, this was a good Will, as appears by the
Cafes following :

s2H. 8. eap.1.  [[. Soon after the Making the Statutes 32 /. 8. and 34 /. 8. The

34 H. 8. c.5.  'Teftator on his Death-bed defired another to zorite bis Will, who

Sackvill . Brown, . . s 2

and Brown's Cafe.  t0OK fhort Notes of it, and went home to write it in Form, and foon

Keilw. 209. 1 And. returned with it written, but before he came the Teftator was dead ;

34.8.C. 1 Brownl yhig was adjudged a good Will within the Statute.

44. See Dyer 7z,
Hinton’s Cafe. S. P.

Weft's Cafe, Moor 7. S. intending to go beyond Sea zorote a Letter, in which he ap-
i77. pointed, that his Lands fhould go after fuch a Manner, and to fuch
Perfons; and this was held a good Will 7z Writing.
zLeon. 35. 3Leon.  The Teftator devifed his Lands by Parol, but another Perfon, with-
79 out his Knowledge or Appointment, put it into Writing ; and this was
adjudged a good Will, it being put into Writing in the Life-time of
the Teftator.
Nah ». Edwards, But in the next Year there feems to be a contrary Judgment,
Cro. Eliz. z00.  (z4z.) the Teftator devifed his Lands by Parol, and 7. §. being pre-
1 Leon. 113. 5.C- fent, “recited the Words to him, and asked, if that was his Will ; he
affirmed that it was, then 7. §. put it into Writing, for his own Re-
membrance, in the Life-time of the Teftator, bur without his Ap-
pointment, and for that Recafon this was held a void Devife; but if it
3 had
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had been read to him, and he approved it, in fuch Cafe it had been
as good as if written by his Appointment.

The Teftator gave Inftru@ions to another to write his Will, and Downhall . Catef-
to give his Lands to one of his Sons fu Life, but the Writer put it 2’& }[‘“’;63586'0
.down 7n Fee ; adjudged, this was void, becaufe it was not the Will e
of the Teftator.

There is yet (16) alfo a farther Meaning included in this Word
Fuft, in that it doth fignify full or perfect, which Meaning is this:

That the Teftament ought to be complete, not only in refpect of So-
lemnity, and of Will; as is aforefaid ; but alfo that it ought to be
perfet, in this Refpeét efpecially, that there be no Want of any
Thing which is neceflary to the Conftitution and Denomination of a
Teftament’.  For if (17) it do contain only a perfe& Declaration of 7 ﬂBa“'Ef“\ff-l.i- de
the Teftator's Will, and want that which is requifite to make a Te- fjif;};ng'. i ;:

ftament, it may well be termed a perfect Will; for a Codicil, a Le- teft. ordin. in princ.
Alciatus in L. Ta-

gacy, a Gift in Refpe@t of Death, ¢5¢. (they are all perfect in their | oo ! e £
Kind*:) But it cannot be termed a Teftament, much lefs a perfe@ & Covar. in Rub. i
Teftament. 'This (18) Seafe and Signification of the Word Fuf?, be- tef. extr.

caufe fome Interpreters did rot perfectly apprehend, they did repre- z?ja_"é'edtig‘j"g_‘ ‘{:Igé
hend the Definition as not perfect, nor convertible with a Teftament; ideo mufca dicitur
that is to fay, not agreeable to a Teftament alone, but common to “:ﬁ'ﬁ?‘:ﬂ".‘ a”ié‘;a‘
every Kind of Laft Will*: for that they alfo were perfe& every of phante, inquic Co.
them in their feveral Kinds®. Wherein necverthelefs they were de- var.in Rub. de tett.
ceived; for the Perfection here meant, is an abfolute Perfetion, fuch Zor J Lk
as none other Laft Will hath but only a Teftament, even that Per- tt. £ Aiiniiné: in
fection that giveth both Name and Nature to a Teftament.  So that ¢ Xf' de{ tefta. ord.
the Defe@ was not in the Definition, but in their Underftanding, caﬁ,c_c?;'d‘gfifm}jj:
"T'o conclude therefore, this Perfection efpecially being here underftood tet £

by this Word 7uf?, which is proper and peculiar toa Teftament, the | " ;‘;liﬁe Gaftr. ind.
Definition remaineth irreprehenfible, and is agreeable to a Teftament < Bar. (omnium ILe-
only; excluding both Codicil, Legacy, Gift in Regard of Death, and giffarum facillime

every other Kind of Laft Will!, having every Thing, and wanting g:"}f},’;i. ﬁiﬁgf?’;

nothing, which appertaineth to the Effence of a Teftament ©. d. L. j. d. ek, f.

Porcus Viglius, Min-
fing. Juft. de tefta. ordi. Vafq; de fuccef. crea. L. j. in prin. n. 26. ¢ Bar.in d. L. prim. de tefta. £, Viglius
& Minfing. in d. tit. de tefta. ordin. Inftit. Covar. in Rub. de tefta. ext. part. prim. ¢ Mantic. de conje&. ult,

vol. L 1. tit. 4. n. 10. Grafl. Thefaur. com. op. §. tefta. q. 1. Covar. in Rub. de tefta. extr. n. 14. 3 & 4. fup. §. 1.
in fin,

Now (19) if you will ask me what Kind of Perfettion, or what
fpecial Thing this is, without which the Will, how perfeé foever, is

no Teftament, I have told it before’. Itis the Naming or Appoint- f S;Ph_S.dr. i}r: ﬁn;i
. J. de hered.

ment of an Exccutorf, (who in the Civil Law is called Heres * [ 5 pri. de vulg
Heir.) This is faid to be the Foundation, the Subftance’; and is in- & pup. fub. L. Hx-

deed the true formal Caufe of the Teftament ¥, without which a Will Tedes palam de tett.
-quod per manus de

is no proper Teftament', and by the which only the Will is made a Codicil.  §. ante in.
Teftament ™. ttitut. de Lega. Brac-
ton de leg. & con-
fuetud. Angl. lib. 2. c.26.  Brooke Abridge. tit. teft. n. 20. Plowd. in cafu inter Greisbrook & Fox, & plenius
infr. part. 4. §. 2. b D. §. ante. inft. de deleg. Haddon de refor. leg. ecclefiaft. Angl. Dott. & Stud. lib. 2.
c. 11. traét. de repub. Angl. 1. 3. c. 9. ita ut Executor teftamentarius, jure quo nos utimur, non tam re quam nomine
differt ab eo quem jus civile nuncupat heredem, infr. 6. part. i D. §. ante inft. de delega. * Wefen. in
rt. tit. de teft. ff. ! L. quod per manus. ff. de Codicil.  Brooke Abridg. tit. tefta. n. zo. Plowden in cafa
mer Greisbrook & Fox, fol. 276. Haddon ubi fupr. ™ Vide infr. part. 4. §. 1, 2.

Sentence.  'This Word (20) Sentence is a.general Word, and hath
many Significations. It is fometimes taken for a fhort pithy Saving
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" Cujus generis funt Of @ grave or wife Man". It is fometimes taken for a Decree pro-
fententiz Ciceronis, nounced by the Judge®, and in other Places it is otherwife taken®.
Proverbia Salomonis, v\t "\ 1en in this Place for an advifed Purpofe, or Deftination of the
cum Philofophorum, T'eftator’s Mind 9, which Purpofe or Deftination of Mind being re-

& aliorum hominum,
tun Theologorum, qyced into Aét (otherwife retained within the Compafs of fole Cogi-
diéta memorabilia. 5

o Paul. de caftr. Lan- tation, it is no Teftament, but an abortive Will*,) is termed a Sen-
cel. Doc. in L. j.de zence by a certain Excellency *: Becaufe in (21) our Teftaments, we

tefta. . . L 5 ;
P Veluti pro opinio- fhould fhew our felves both wife and juft; reprefenting as it were

ne, pro perfusfione. the Perfons of grave Men, and of juft Judges. And certainly if all

‘gﬁra,‘r‘;“s r?: i the Adtions of this Life ought to be performed with Wifdom and
. 1 . - - . . .

P Ca‘fepin, verbo Conftancy; if nothing ought to be attempted without Confideration

Sententia. Quando- and Premeditation®: How much more ought the laft A& of our Life,

que fumitur pro pee- : o u
ne a jure nfida, LDE Memorial of our Immortality*, even our Teftaments and Laft

Franc. in c. fin. de Wills, to be framed with Deliberation, and built upon found and

:onfgt-fé-:"t,ﬁ“- o conftant Determination®? Without which it hath neither Shape nor
a iententia qui .
ﬂgj:iﬁcet,g,.evim,?,e& Savour of a Teftament; nor is able to ftand for a Teftament, when

elegantifiime (ut fem- it {hall be tried or proved in the Form of Law??

per folet) =quifimus

ille juris interpres Johannes Oldendorpius. Hoc eft, (inquit) vera ac omnibus modis abfoluta animi deftinatio, quam fi
ad alias in vita deliberationes conferas, Jonge excellit omnes. De actien. clafl. 5. in prin. ¢ Bald. in L. quidam
cum filio fa. fl. de hzred. inftit. Trac. de Conjedturat. mente. teit. def. fol. 14. n. 6. ubi refert eam efle voluntatem
abortivam quz confiftit intentione, & non etiam in difpofitione. Quod fortaffe fuit in caufa, quod Anglus quidam ver-
tendo diftam definitionem a latino idiomate in vulgare noftrum fic tranftulit; Juflam fententiam, 4 trwe Declaration.
Terms of Law, Verb. Teftament. s Covar. in Rub. de teft. ext. j. part. n. 4. t Cic. lib. 1. offic. 4 Olden.
de aétion. clafl. 5. in prin. * Adde quod quz vivi facimus dicimufve, ea aliquando non magni funt momenti,
& fi quid difpliceat, obvia nobis fuut emendandi remedia & formulz: Verum quod in caufam mortis deftinamus, id ita
proponimus, ut poft hanc vitam nunquam mutari velimus. Old. ubi fupra. ¥ Confule Socin. Jun. conf. 179.
vol. z. Hotto. conf. 5. vol. j. Hyero. Franc. in L. quicquid de reg. jur. ff.

Seeing then every Teftament is a Sentence, we may note divers

Things. Firfl, that (22) fuch Perfons as have not the Ufe of Rea-

* SecPartz. ¢ 3, 4 fon or Underftanding, "as mad Folks or Ideots, are juftly excluded
* Vide inf. part. 2. from making Teftaments®:  For their Devices being full of Folly,
$5. 2, 3, 4,5 6. their Deeds muft necds be void of Difcretion ; and their Words are
utterly unworthy the Name of a Sentence: Howfoever fometimes,

> Jal. & Dec.in L. more by Chance than by Cunning, they may feem to fpeak wifely °.
furiofi. C. de tefta.

contra Jo. Andr. Panor. & alios in c. ad noftram de confuetud. ext. cum temperament. tamen, ut infra. 2 part. §. 4.

Secondly, (23) that tho’ the Teftator be of perfe@t Mind and Me-
mory, neverthelefs if he fpeak any Thing unadvifedly ; as if a Man,
when he is in perfe¢t Health, be demanded who fhall be his Execu-
tor, or have his Goods after his Death, (which Queftion is very com-
mon), he forthwith nameth fome Perfon to whom he faith, he will
leave his Goods after his Death ; this is not to be taken for a Tefta-
ment or Laft Will, neither is that Perfon named to be admitted Fxe-

deerfxl;lmtl;t Dévu;- cutor, nor to havsa his Goods *; unlefs it be (24) proved, that the
plane. inftic. de mil. 1 eftator, at the Time when the Words were fpoken, had dwmimm
tefta. Soc. Jun.confil. T effndi, that is to fay, a Mind or Purpofe then and thereby to make
3;395‘2’11]; g“;‘ér‘l’c‘: his Teftament or Laft Will. 'Which Mind and Purpofe muft be
gas diligenter.”  proved by Circumftances®, (for Words alone are not fufficient*:)

‘I}Ienocé.de;&l'b-}'.u‘{i_- As that he fettled himfelf ferioufly to the Making of his Laft Will,
ca . ofe . . )
ref;o‘flget,;u;?;m being then perhaps very fick, or required them which were prefent to

conjecturz fufficiant. bear Witnefs of his Will’, ¢5¢. Otherwife, cven as the Opinion of a

¢ Glofl. in §. plane. : 1 -1 . N R .
Infic de‘“t?ﬁaf’m“. Judge, being delivered privately, or cxtrajudicially, touching the

Hottoman conf. 5. Lvent of any Suit, is but a Predi@ion of that which is likely to enfue,

vol. 1. and not the Seantence itfelf, or final Tudement ,- ) -
v DD i d. ) Judgment, whercby the Contro-~
L. Divus. Menoch. 3 vcrfy

ind. caf. 496. & plenius infra part. 7. §. 13.
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verfy is decided ®: (Which Sentence ought to be pronounced judi- ®Lex fipulatione. C.

. .. de fenten. & intera
cially, after due Examination of the Caufct:) So when the Teftator joc,. Spigel. Lexic.

doth only foretel, whom at fome other Time he doth intend to make verb. fentent.

his Executor, this is but a Signification of a future A&*, and fo not 1 Bar &aliiind L.
o > i ex ftipulatione. Vanas

the Teftament it {elﬁ wherein is required prefent and perfeét Confent ™. tius Nullit. viz, ex
(25) Much lefs is that to be taken for a Teftament, when as any ﬂef;&-_lfﬂmceffgf- 69.
Man rathly, or jeftingly, affirmeth that he will make this or that Man ., Soct 24

: : g - lib. 3. n. 10.
his Executor, when he hath no Meaning at all, neither at that Time, » Hottoman. Ib. 1.

nor any other Time, to make him Executor’. For without Mean- <0fil. 5.  Corne.

: . ; ; : £ 149. vol. .
ing, or Confent of Mind, the Teftament is altogether without Life; : Alciar parerg. 1. 2.

and is no more a Teftament, than a painted Lion is a Lion. ¢. 12, Parif. confil.
1z7.v0l. 1. n. 40,41,
Hyero. Franc. in L. qui¢quid de reg. jur. ff. n. 3.

Thirdly, By this, that a Teftament is termed a Sewtence, there is a
farther Confideration offered to our Underftanding, in Refpec of the
Analogy betwixt a judicial Sentence and a Teftament. Of judicial
(26) Sentences there be Two Sorts; the one Interlocutory, the other
Definitize *.  An interdocutory Sentence is a Decree given by the "’fit- de fegt- & in-
Judge, betwixt the Beginning and Ending of the Caufe, touching fome " ™ Jud. C.
incident or emergent Queftion'. A definitive Sentence is a final De- 1 Specal. de fentent.
cree, whereby the principal Caufe and Controverfy is decided, in §- fpecies.
condemning or abfolving the Party convented™ Thefc (27) TWO = specul. ubi fupra,
Sentences have thefe Two contrary Effeéts. The one of them, that is
to fay, the Sentence interlocutory, may be revoked at any Time, fo
long as the principal Caufe dependeth undecided ™. But the Senzence s 1 quod iniie. g de
definitive cannot be revoked °. The (28) Teftament of any Man, {o rejud. c. cum ceffan-
long as he liveth, may be compared to a Sentence interlocutory. For de app. extr. L
. . i quis jusjurand. §.
it may be revoked or altered at any Time, and as oft as the Teftator fin. C. e reb. cred.
will, whiles he liveth, even until the laft Breath?: And of thefe th- ;L‘Jgdex de re jud.
Laft Will prevaileth %.  But after his Death, it is compared to a Sen- ' & duclion. &
tence definitive”: And as it cannot be revoked by the dead Man, {o C. Rebuff. in d. L.
it ought not to be revoked by any other, but obferved as a Law®, and quod jufi, ubi mal-

d he S £ deet. And th to be punifhed tifariam  limitat u-

executed as the Senrence of a Judge. they are to be punithed ;ramque ~ conclufio-
that do hinder the Execution of the fame®. nem.

P L. 4. de Adimen.
leg. ff. c. Matth. de celeb. miff. ext. 4 §. pofteriore. Infit. Quib. mod. teft. infir. r D. c. Matthz. *L.j.

C. de facrofanét. Eccl. t Olden. de attion. clafl. §. in prin. 8 ¢. Swatut. de tefta. cant. c. flatuimus. eod. tit. L
provincial. contit. Ebor.

It followeth in the Definition (of our Will) concerning this Wotd
Will. 1t (29) is written, that the Will or Meaning of the Teftator is * Sichard. in Rub.
the Queen or Emprefs of the Teftament*.  Becaufe the J/7// doth JeyetaCon.z. in fin.
rule and govern the Teftament, enlarge and reftrain it. and in eVery ge cond. & de mon.
Refped moderate and dire the {fame?; and is indeed the very efficient L.fi mibi.§. in legar.
Caufe thereof > The (30) Will therefore and Meaning of the Tefta- Scdéffeﬁbﬁin it de
tor ought before all Things to be fought for diligently; and being tefta. .
found, ought to obferved faithfully® And (31) as to the facred : Videinfr. part. 4.
Anchor ought the Judge to cleave unto it, pondering not the Words, > *
but the Meaning of the Teftator. For although no Man be pre-
fumed to think otherwife than he fpeaketh®, for the Tongue is the In- ¢ §. noftra. infiic. de
terpreter of the Heart’; yet cannot every Man utter all that he & = . e do
thinketh, and therefore are his Words fubject to his Meaning.  And v, 4. & o
as the Mind is before the Voice, (for we conceive before we {peak,)
fo is it of greater Power; for the Voice is to the Mind, as the Ser-
vant is to his Lord*. Here might feveral Authoritics be produced to « D, L. Labeo.

confirm

‘u
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confirm this Point, but the following Inftances fhall fuffice in this
Place.

[l The Intention of the Teftator is called by my Lord Coke, the
Pole Star, to guide the Judges in the Expofition of Wills; and where
the Intention s doubtful, it ought be interpreted by the Law of Na-
ture, becaufe that Law is inherent in all Mankind, and therefore it
muft be prefumed, that the Intention of the Teftator was governed
by that Law rather than by any other Law whatfoever.

_ And tho’ by our Law the Intention is more to be confidered than

1 Roll. Rep. 318. the Words, yet fuch  Intention muft be colleéted out of the Words,

2%;‘;2' @ 80 and it mult confift with the Law; and as by the Intention of the

Lutw. ~65. 5. p. Teftator an Effare in Fee may be created without apt Words, fo it
fhall be a good Defeription of the Perfon who fhall take by the De-
vife, though he is not particularly named in the Will: As for In-
ftance, the Teftator devifed his Lands to 7. 8. to fell and difpofe a2

bis Will and Pleafure ; this is a Fee-fimple, becaufe by thefe Words
he muft intend, that he fhall have fuch an Eftate.

Dyer 333. A Woman had Two Husbands fucceflively, and had Iffue a Son
by each of them, then the laft Husband devifed his Lands to her for
Life, Remainder 70 ber next of Kin; now each of the Sons were
equally of Kin to her, for they were both her Sons; but adjudged,
that the youngeft fhall have the Lands, becaufe it fhall be conftrued,
that the Intention of the Teftator was, that his own Son fhall have
them before his Son in Law.

2 And. 17. Devife of a Term of Years to a Man and Ais Heirs; adjudged,
that the Devifee thall have the whole Term, for tho' he cannot take
it by the Words of the Will, according to a legal Conftruction ; yet
fince it appears, that the Teftator intended that the Legatee fhould
have what Eftate he had in the Term, it fhall go to him.

But thefe ‘Matters T hold more fit to be handled elfewhere, after the
Reader is better inftruted in other material Parts of this Difcourfe
of more eafy Comprehenfion: Which Method if I fhould not ob-
ferve, 1 might fall into Scylla or Charybdis, leading the Reader into
Difficulty, or into Defpair of attaining that which is propounded. For
which Caufe it is excellently written by Faftinian, Si flatim rudem
adbuc 5 infirmum animum fudiofi multitudine ac carietate rerum
oneraverimns, horum alterum aur defertorem [ftudiorum efficiemus,
aut cum magno labore ejus, fepe etiam cum difidentia, (que plerum-
que juvenes avertit,) ferius ad id perducemus, ad quod leviore via

e Lib.1. Inftit cie.de B1CEUS [fine magno labore, & fine ulla diffidentia, maturius perduci

Jutt. & jure, §. 1. POtleﬂ-el‘ E,

Where it is faid in the Definition of osy Will, the Interpreters do
gather by this Word Our, that the Teftator ought to enjoy all Liberty
and Freedom in Making of his Will; that is to fay, full Power and

» Mantic. de conje®. Ability to withfland all Contradiction and Countermand® And there-

:lf'x:‘_’l' fib- 163 fore (32) if the Teltator be compelled by Violence, or urged by

i L. 1. Quod me Threatnings, to make his Teftament; it being made by juft Fear, is

:?l“f:elr;l ﬁt';harsi‘ quis uneffectual i _Likewife if he be circumvented by Fraud, the Tefta-

MR & infr. Paft‘? ment lofeth his Force k, For though honeft and modeft Interceffion,

2. __ or Requeft, is not prohibited ; yet thefe fraudulent and malicious

:“D’ I;éff:r'i sr'og‘i‘t’f Means, whereby many are fecretly induced to make their Teftaments,

£, & infr. par. 7.6.3. are no lefs deteftable than open Force .  For the Will of the Tefta-

Ll(f)r]den iie éﬁiorz tor ought to be.frce, and therefore if it can be proved, that he was

in?r.'pgﬁ. LP§, ;. compelied by Violence, or any other unlawful Means, to make a Te-

] ftament
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ftament, it would not only be void, but by the Civil L.aw the Author
of this Attempt would be punifhed as for a Crime, according to the
Quality and Circumftances of the Faét.
Moreover by (33) Occafion of the aforefaid Word., our WVill, the
Writers do colle¢t that the Teftator mult be i/ juris, that is to fay, . qui in poteflate
free Man ; not in Subjeion, as Bondmen and ‘other like Perfons ™, & de tefta. & L. fi
of whom Mention is made hereafter ", which have not Liberty to guzramus cod
make a Teftament. B,I" . part. 2. 8.7,
Likewife (34) by thefe Words, oar Will, are excluded thofe Wills
which depend of another Man’s Will °. Wherefore if the Teltator ° L. captatorias. C.
fhould refer his Will to the Will of another; as if he fhould fay, I etk mil.
give thee Leave and Authority to make my Will; and to make Exe-
cutor for me who thou wilt, ¢5¢. if hereupon thou didft make a Will
in his Name, and didft name an Executor for him, yet this Will is
void in Law ®. For as thy Soul is not my Soul, fo thy Will is not » Bar. in L. quidam

i q ff. de reb. dub. n. 2
my Will, nor thy Teftament my Teftament °. %, o reb. dib m. 7

rem. C. de excep. rei jud. n. 5. Jo. And. Gem. & Franc. in c. fi part. de tefta 6. Parif. confil. 8. vol. 3. n. 6o. &
infr. part. 4. §. 11. 9 ‘Bald. (qui nihil ignoravit) & Angel. in L. captator. C. de mil. teft. Parif. con. 38. n. 40.

&c.

By the fame Law, (7. e.) the Civil Law, if the Teftator, inftead
of chufing and naming an Executor, had in his Will directed, that
fuch a Perfon fhould be his Executor whom T.S. fhould name, this
would have no Effe&t, becaufe it would want that which is eflential
to a Will, (z7z.) that it fhould be the proper Will of the Teftator
himfelf; and it would be contrary to Equity, that the Choice of
an Executor fhould depend on any other Perfon than he who hath
Right to (?fpofc his Eftate, becaufe the Teftator might be deceived
in the Perfon; and befides, he who is thus cholen would be more
obliged to him who chofe him than to the Teftator himfelf, who had
the Right to name him.

Furthermore, by Force of thefe Words, of our Will, the (35) Te-
ftament being termed a Sentence, differeth from thofe other Seéntences
which are not of Will: That is to fay, from that Sentence which is
the Saying of fome grave Man; for that is not a Sentence of Will,
but of Reafon *: And from the Sentence of a Judge; for that is not r pal. de cattr.in .
a Sentence of Will, but of Juftice ®. And howfoever the Teftator fJPJ de tetta. ff.
may declare his Sentence, that is to fay, his Teftamenr, as he will ®: 3 22 g:c_‘f;ﬂ;'. =
Yet the Judge may not pronounce his Sentence as he will *; but hej. de tefta.
muft judge according to that which is alledged and proved *, (al-' In teftamentis fat
though peradventure as a private Man he know the fame to be untrue, ) &amic. dev?;;gzﬁ
faving in certain Cafes 7, which, becaufe they are impertinent to this ult. vol. 1. 6. tit. 14.
Difcourfe, are not here to be handled. " Laftit, tie. de offic.
Jud. in princ. x L. Illicitus. §. veritas. ff. de offic. prafidis. ¥ Tu, fi placeat, videas Jo. Olden. =quif.

jurif, interp. Corif. 1. 3. Mifcel. 20. Covar. lib. 1. var. refolut. ¢. 1. Gentil. Difputat. vj. & generaliter Legiftas in d,
L. Ilicitos. & Canoniftas in c. j. de offic. ord. extr.

It followeth in the Definition, touching that which we wonld bave
done after owr Dearh. By which Words a Teftament differeth from
all other Sentences proceeding from our Will, and from what{oever .
Adions which take their Effet in the Life-time of the Teftator *, ; Fagl- de caftr ind.
A . . .j. de tefta. f£. Min-
For (36) a Teltament refpecteth that which is to beperformed after fing. in tit. de tefta.
the Death of the Teftator: And therefore fo long as he liveth, the ordin. Inftit. Covar.
Teftament is of no Force; but doth take his Strength and is con- ‘pﬁujb de tefta. extr.
firmed by the Teftator’s Death *. By thefe Words alo we may col- * L. 4. de Adim. leg.
le the material and the final Caufe of cvery Teftament. Which f ¢ Mathz. de ce-

. leb. mid. ex:r
Thing,
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Thing, becaufe I have more amply inlarged hereafter, let this fuf-
fice, which hath been fpoken, for a Tafte only of fuch Fruit as

grow in this Garden.

§. IV. The Definition of a Laft Will.

1. What a Laft Will is.

2. Wherein the Defimition of a Laft Will doth agree or differ,
with or from the Definition of a Teftament.

3+ Of the Difference berwixt thefe Two Words, Lawful and Juft.

4. Of the Difference berwixt thefe Two Words, Difpolition and

Sentence,

Laft Will is thus defined; (1) Ultima voluntas ef? legitima di/-
® Francif. Mantica pofitio de eo quod quis poft mortem fieri velit®. A Laft Will
ﬂ% °x°“lff' “1;' l"gl' is a lawful Difpofing of that which any would have done after

P AT Death.  This (2) Dehnition differeth not from the Definition of a Te-
ftament, faving in Two Words ; that is to fay, inftead of juflz fen-
tentia, a jult Sentence, which is in the Definition of a Teftament,

©Supr. §.2. & §.3. here is legitima difpofitio, a lawful Difpofing . Now if we fhall
confider the Difference betwixt thefe Words, juffa fententia, and le-
gitima difpofitio, then fhall we underftand the full Difference betwixt
a Laft Will and a Teftament, (either being underftood according to
this Definition:) For in the reft both the Definitions do agree; and
that which hath been or may be faid of the one, may alfo be verified
of the other. -

Lawful (3) and juft do thus differ: This Word Lazoful hath not
all the Significations which be included in the Word Zuff.  For al-
beit by this Word Lawful is excluded whatfoever is wicked, or
whatfoever is contrary to Juftice, Piety, or Equity, or contrary to

4 Spiegel. Lexic.verb. good and wholfome Manners, as well as by the Word 7 ¢: And
legitimum. although the Word Lawfu/ may alfo fignify folemn, or furnithed
< Glofl. in ¢ confan- with fuch due Rites as Law requircth °, as well as the Word Fuff
jgu‘-:,'_“:';tr' % doth: Albeit alfo that the Word Lazwful in fome Senfe do fignify
f L. Certo. §. ult. de perfect f, that is to fay, not wanting any Thing which the Teftator
fery. ruftprad. verd. meant to utter ®: Yet it doth not fignify perfect in fuch an excellent
e §upm §.3. n.g. or {pecial Senfe as doth the Word 7uff * ; that is to fay, having fuch
» Mantic. de conje®t. Perfection as is requifite for the Form of a Teftament, and is proper
‘!ﬂ“!z‘_’l' L1 8¢ 4 thereunto; namely, the Appointing of an Executor, by the which
Form a Teftament differeth from all other Laft Wills, of what Kind

" Supra §. 3. n.19. foever they be ', '

This Word (4) Difpofitio is fometimes taken for a Quality of the

k gg Cgfu;egm{’,- Mind, or unperfeét Habit, that is to fay, an Inclination or Affection .
par. ¢ 20, 21, In this Place it doth fignify an A& proceeding from a firm Purpofe or
I Mantic. de conjet. Refolution !, like as the Word Sentence in the former Defnition ™.
ult. vol. 1§‘b' -9 4- And albeit this Word Sentence feems to infinuate a greater Heed, or
pra3-3- 1 %% 2 more difcreet Confideration to be taken in the Difpofing that we
would have done after our Death, than the Nature of this Word

» Vide infra part. 1. Difpofition doth inforce: Vet no Laft Will is of any Force fine ani-
§ 13 0 difponendi, no more than is the Teftament five animo teffandi »..

3
6. V. The
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§. V. The Definition of a Codicil.

1. This Word Codicil fienifieth a little Book.

2. A Codicil rightly defined.

3. Howwbe Definition of a Codicil doth agree with the Definition
of a Teftament, or differ from it.

4 Tb;’ Signification of the Word Jult in this Definition of a
Codicil.

5. A Teftament is called a great Will, and a Codicil a little TV: 1L

6. OfF the Inzention of Codicils.

7. Codicils may be made in Writing, or without Writing.

8. Codicils may be made, either by bim who hath made a Tefta-
ment, or who dieth Iuteftate. -

9. Who muft pay the Legacies given in a Codicil by him who dieth
Inteftate. :

10. Coégcz’/s be reputed Part of the Teftament, whether they be
made after, or before the Teftament.

11. Codicils and Teftaments do agree in the efficient Canfe ; but
they bave contrary Effeits. :

COdici/lm, a Codicil, is a Diminutive of Codex *, a Book. And 2 Codicillusa Codice.
24 fo this (1) Word Codicil, being rather Latin than Engli/h, doth Codex rurfus dicitur

" : " . . dice, fiquid
fignify a little Book or Writing ®. "The Reafon wherefore it is 10 gogey }fgn;ﬁég: o

called, doth ftraightways appear. textum tabularu’ quae
‘ prifcis temporibusap+

tabantur cera ad éribendum, tametfi loco tabularum pergameni & chartz commodior fuccefierit ufus. Olden. de aétio.
clafl. quint. in princ. Spiegel. Lexic. verb. codicil. ® Gloff. in Rub. inft. de codicil.

A Codicil is diverfly defined of divers. In my Opinion (2) is it
rightly defined after this Manner : Codicillus eft voluntatis uoftr.c < sic enim a plerif-
sufta feutenria de eo quod quis poft mortem fuam fieri velit, abfgueave definitur, ut fi

ultima voluntas mi-

Executoris conftitutione % A Codicil is a jult Sentence of our Will, nus folennis abfgue
touching that which any would have done after their Death, without heredis_inftitutione.
the Appointing of an Executor. Which Definition (3) doth agree al- Qu definitio vix ar-

. . h ridet, ut qua vix in-
moft Word for Word with the Definition of a Teftament: Saving that eliigam qui differa

fome Words arc here exprefled which are there omitted ¢, abfque Ex- codicillus 2 legato,
quum & iftud videa-

ecutoris conliiiutione, without the Appointment of an Executor. By ., voluntas ultima
Force of which Words the Codicil is made to differ from a Tecfla- abfque hacredis infti-

ment: For a Teftament can no more confift or be without an Fxccu- tutione, nec magis
folennis, nec minus

tor, than a Codicil can admit an Executor . By the (4) fame Words perfeda, qum eft

alfo is reffrained that fpecial Signification of the Word 7uff, which codicillus. Panlus de
in the Definition of a Teftament importeth that fingular Perfeétion ;;“’"C;;’; Jindeng‘

and proper Form whereby a Teftament differeth from all other Kinds de tet. ext. par. j.
of Wills & Tor here this Word 7ut is not only dcftitute of that ™ 3

; . - e ] 4 Mantic. de conjet.
peculiar Senfe ; but it doth not fo much as fignify folemn, or furnifh- . vol Tibor oo,

ed with teftamentary Rites or Formalities ®.  For a Codicil 's an un- ©Supra §. 2.
folemn Laflt Will . So that by the Word F#/# in this Definition js | Intellige, direfto,

. . . X nam oblique feu per
excluded that which is unlawful, and that Perfection only included fidei commiffum he-
which may ftand with the Nature of a Codicil . W hereupon (5)’2}‘%"“ Fodméhscﬂarc

o ; " . r uitar. §. Codi-

the Writers conferring a Teltament {11& a Codicil together, and per- aillas inttic. do Codi-
E ceing cil. Adde Vafque de

e fuccefl. creat. lib. 3.

§. 2. Ubi regula extat Ampliationibus oQo, & fex Limitat. ornata. ¢ De qua fupra §. 3. n. 19. b Minfing.
Inflit. de Codicil. i Grafls Thefaur. com. op. §. Codicil. in prin. % De cujus vocabuli fignificatione, {upra

§.4. 0.3
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ceiving the Odds betwixt the one and the other, they call a Tefta-

! Accurf. & alii inment a great Will, and a Codicil a little Will'. A Codicil by In-

ﬁi?})éigﬁa:f;ﬁlngg- tendment of I.aw, is either to alter, explain, add, or fubftract fome-

de Codicil. . thing from the Will ; and wherever it is added to a Teftament, and
the Teftator declares that it thall be in Force; in fuch Cafe, if the
Will happens to be void for want of thofe Solemnities required b
Law, yet it fhall be good as a Codicil, and be obferved by the Ad-
miniftrator ; it is true, FExecurors cannot regularly be appointed in a
Cvdicil, but yet they may be fubftituted according to the Will of the
Teftator, and the Codicil 1s ftill good.

That it alters a Will, appears in the following Cafe, (¢72.) The
Teftator being feifed in Fee, devifed the Lands to his Wife dum fola,
¢re. and after the Determination of that Eftate, then to his and her
Heirs, paying to his Wife 26/ per Ammum during her Life, and
charged other Lands of which he was feifed in Fee to pay Annuities
to younger Children, and with 5000/ to be paid to his Daughter ;
afterwards by a Codicil he devifed all his Lands to Truftees, and
their Heirs, to the Ufe of his eldeft Son and his Heirs, for fo long
Time as he or they fhould {uffer the Wife and Children quietly to
enjoy the Annuities and Legacy; and if he fhould interrupt them,
then he devifed all his Fee-fimple Lands to his Wife, and to his Two
younger Sons and their Heirs ; adjudged, that this Devife to his eldeft
Son by this Codicil was good, and that he had it not by Defcent
but by Purchafe, becaufe the firft Part of his Will was correted by
the Codicil.  Moor 726. Dighy’s Cafe.

So where the Teftator devifed all his real and perfonal Eftate to
his Executors, and their Heirs, in Truft, to pay his Debts and Le-
gacies, (viz.) 1800/ Legacy to one Wiuter, the like Sum to one,
Bawmpfeild, and 2500/ to one Warr, and feveral other Legacies ;
and having 7500/ in his Clofet, he by a Codicil declared his Mind
to be, that the Money in his Clofet thould be difpofed by Auwe Ro~
gers, among fuch poor People, and in fuch Manner as he had di-
rected her; and the Legatees having received their feveral Legacies
out of the Money in the Clofet, it was decreed they fhould repay:
it, and that the fame fhould be applied according to the Direétion

_and Intention in the Codicil.  Rep. of Cafes in Chancery, fol. 460.
;gng:o:‘u:?i%‘; When (6) Codicils were firft invented, they were ufed very fpa-
fuit olim codicillo. Fingly ™, that is to fay, inftead of a Teftament, when the Teftator
rum ufus.  Olden. had not Opportunity to make a Teftament, by Reafon of the mani-
:'lt}_l..{gg:l?éillor um. § fold Solemnities thereof *; which were omitted in a Codicil °: Or
codicilli. f. de codi- €lfe as Additions to the Teftament made, when as any Thing was
cil. Inftit. eod. tit. gmitted in fuch a Teftament, which the Teftator would add ; or fome-
e s Ul infiir. de thing put in, which the Teftator, upon better Advice, would detrad.
cod. ' . Which Emendation of the Teftament was always done by Way of
Pr{;‘ 3‘2"]‘1‘;:’;‘3'1;1" Codicil *.  And this was that Reafon (whercof I fpoke before)
%uj;dusmdt. de co- Wherefore this Kind of Laft Will was termed a Codicil ; that is to
dicil. C. fay, a little Book or a little Writing,

Concerning (7) the divers Kinds of Codicils, although it be de-

% Vafgue de ficcef. nied by fome, that ther; be fuch Two Kinds of Codicils as there is
crea. 1.3. §. 35. n. of T'eftaments, ¢/7z. written and nuncupative % Yet it is granted of
z7. Grafl. Thefaur. the more Part, that a Codicil may be made ecither in Writing or
com. op. §. codicil. . L. 9

1. 1o. without Writing .

f Glofl. _in Rub. de codicil. C. Minfing. in Rub. de codicil. Inftit. Wefenb. in tit. de inrg codiiil ff, quamvis abufive
dici codicillos operteat conditos fine fcriptis, quure-codicillus £t parvala feriptura.

2 Maorcover
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Moreover it is granted of all, that a (8) Codicil may be made ¢ L. conficiuntur in
either by him which dieth Inteftate, or by him which dieth with a prin. f de jore Co-
B s dicil. §. non tantum.
Teftament®, o Inttit, de codicil,
If the (9) Codicil be made by that Perfon which dieth Inteftate,
the Legacies therein given muft be paid by him that fhall have the
Adminiftration of the Goods of the Deccaled, as if he were Execu-
tor'. Infomuch that if the Codicil were made long before the Death © L.ab intettat. f. de
of the Party now deceafed, who after the Making of the Codicil did fl‘l’r‘,:’f”m i mon tan-
beget a Child, to whom the Adminiftration of the Goods is commit- Brook Abrid, tit. De-
ted, (whether he were born during his Father’s Life, or after his Ia- vife, n. 35.
ther’s Death;) he fhall be charged with the Payment of the Legacies,

as if he had been born when the Codicil was made®. “D.L. ab inteftat. L.
‘ fiquis. §. fed etfi. L.
gravi. L. is qu. ff de jure codicil. Minfing. in D. §. non tantam Jaf. Sichard. & alii in L. j. C. de codicillis.

If the (10) Codicil be made by him which hath a Teftament; then * L- conficiuntur. f.
whether the fame were made before or after the Teftament*, it is re- fe\fi‘;'f';\'quhoci‘};r_
uted for Part and Parcel of the Teftament Y, and ts to be performed civil. pare. 4. lib. g.
as well as the Teftament: Unlefs being made before the Teftament, ‘;"1\4’?'{“ prin.
. . * Minfing. poft. glofl.
it appears to be revoked in the Teftament, or be contrary to that ind. §. Non tantum,
which is contained in the Teftament Inftic. de codicil.
And where there is a Teftament, the Executor is bound by the
Civil Taw to exccute the Difpofitions of the Codicils; but wherée
there is no Teftament, then the Heir at Law or next of Kin is to
do it in the fame Manner as an Exécutor, who is inftituted by a Te-
ftament. 2 Dom. 140.
Codicils (11) and Teftaments do both agree in the efficient Caufe,
(as they do in divers other Things®:) Yet neverthelefls they have :ri"ﬁ‘;f;rf'u"&“r‘if
many contrary Effe@ts®. They agree in the efficient Caufe, becaufe fert 4 cafis, in qui-
every Perfon which may make a Teftament, may alfo make a Codi- i’us convenit codicil-
¢il; and whofoever cannot make a Teftament, the fame Perfon cantiot py 5 <. ;ef}f,’,’“;"g‘:

make a Codicil®. * In lib. quem” ap-

_pellant, Flores ulti-
marum voluntatum, ofto numerantur differentiz inter codicillos & teftamenta, quarum tamen pars maxima jam eft ex-
tin&ta. ¢ Bar. &aliiin L. 2. de leg. 1. j. Grafl. Thefaur. com. op. §. codicil. n. 2. qui affirmat hoc procedere
non folum prohibente jure, fed etiam prohibente ftatuto teftar.

'They have divers contrary Effe®s. For firlt, whereas no Man can
die with Two Teftaments, (becaufe the latter doth aliways infringe the
former?:) Yet a Man may die with divers Codicils, and the latter ¢§. poerior. Inti.
doth not hinder the former, fo long as they be not contrary . Ano- Quib. mod. cefta. in-
ther contrary Effe¢t is this: If Two Teftaments be found, and it doth ¢ 1. cum proponat,
not appear which was the former or latter, both Teftaments arc void*. C. de codicil. -
But if Two Codicils be found, and it cannot be known which was di“ﬁ‘gi‘é‘lmﬁ,;b“&g'
firft or laft, and one and the fame Thing is given to one Perfon in one wll. C. '
Codicil, and to another Perfon in another Codicil; the Codicils are
not void, but the Perfons therein named ought to divide that Thing , o~ ¢ op ia.

betwixt them &, L. cum proponat.
Grafl. Thefaur. com. op. §. codicillus, ubi atteflatar hanc op. effe com.

The Teftator made his Will, and 7. S. Executor; afterwards by

a Codicil he declared, that his Will was, that R. R. fhould have the
Bond in which he was bound to pay 20/ to the Teftator, and died,
T.S. proved the Will but not the Codicil ; thereupon R. R. exhibited
a Bill in Chancery againft him to compel him to prove it; but ad-
judged, that no Relief could be had in Lquity «ill the Codicil WZS
proved,
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proved, and that muft be in the Spiritual Court; and that when it
was proved and made Part of the Will, then it would be proper to
be relieved againft this Bond. Hardes 96. Took verfus Fitz-Fobn.

The Husband made his Will and his Wife Executrix, and after
fome Legacics, he devifed the refiduary Part of his Eftate to her,
who afterwards died in his Life-time; then he made a nuncupative
Codicil, and gave to George Robinfon all that he had given to his
Wife, and died; adjudged, that this nuncupative Codicil was good
notwithftanding the Statute of Frauds; for the Wife dying before the
Teftator, the Devife of the Refiduum to her was void, and by Con-
fequence there was no Will as to that Part, therefore the nuncupative
Codicil was guaff a Will for fo much, and was no Alteration of the
Will in refpe to that, becaufe there was no fuch Will, its Operation
being deftroyed.  Raym. 334.

So where the Teftator made his Will, and devifed feveral Lega-
cies, and then a Legacy of so /4 to D. &, by Fraud or Force, this
laft Legacy is void, and.therefore the Teftator by his Codicil may
devife it to another, for 'tis an original Will as to that 50/ Raym.
335.
’Thc Teftator made a Will and his Brother Executor thereof, to

whom he devifed all his real and perfonal Eftate; afterwards he mar-
ried, and by a Codicil made his Wife Executrix; now, tho'the per-
fonal Eftate was exprefly devifed to the Brother, and not to him as
Executor only, yet it was decreed for the Executrix. 1 Pern. 23.

The Teftator by his Will devifed 1000/ to his Wife in full Sa-
tisfaction of her Dower, ¢5¢. and about Five Years afterwards by a
Codicil written by himfelf in thefe Words, (viz.) Whereas there is
1000l. given to my Wife by my Will, 1 now give 1600l. and what
was in my former Will to my Wife, and that bis former TWill fhould
Stand in Force notwithftanding this Codicil ; decreed, that fhe fhould

- have the 1600/ and not both thefe Sums.  Rep. of Cafes in Chan-
cery, fol. 2g0.

The Teftatrix devifed a Jewel to her God-daughter, withing her
all Happinefs, and soo/ afterwards by a Codicil fhe devifed to
the fame Perfon 500/ in Silver; in this Cafe it was decreed, that
fhe fhould have both thefe Sums. Jbid. fol. 294.

The Teftatrix by her Will 7uter alia gave to her Nieces 4. B. and
C. pecuniary ILcgacies, <i%. to 4. and B. 200/. a-piece, and to her
Niece C. 400/ She afterwards by a Codicil bequeathed to her faid
three Nieces 4. B. and C. 50/ a Year, for their Lives. Held, that
the Annuities by the Codicil, though given to the fame Perfons that
were pecuniary Legatees by the Will, and though of greater Value,
yet fhould not be taken to be a Satisfaction for the pecuniary Lega-
cies by the Will; becaufe the Annuities are not eizfdem generty, and
the Annuitants might die the next Day after the Death of the Tefta-
trix, and confequently the latter Gifts, infiead of being a Bounty,
might be a Prejudice, if taken to be in Sarisfa&ion of the L.ecacies
by the Will.  Maflers v. Mafters, 1 Williams 421. 7

Finally it is to be noted, that there be divers Words which are
common, or indifferent either to make a Codicil or a Teftament. In
which Cafe, whether the Judge is to proncunce for a Codicil or a Te-

* Inf. parte 4. §. 5. {tament, is hereafter difcufied b

4
’ §. VI. The
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§- VI The Definition of a Legacy.

1. What is a Legacy.

2. Four Things to be confidered sn this Defiuition.

3. Eovery Legacy proceedeth of the Liberality of the Teftator.

4. Hiw a Legacy differeth from a Gift in regard of Death, or
from otber sz{r.

5. Not lawful for the Legatary to take bis Legacy by bis own
[ole Authority.

6. Lesacies payable, as well by the Adminiftrator as by the Exe-
cutor.

7. Divers Kinds of Legacies in Times paft.

8. The Diflinttion of Legacies confounded.

9. Who may give and receive Legacies, and how Legacies may
be difpofed, and of good Legacies.

f Legacy (otherwife termed by our comnron Lawyers a Devife ") s Terms of Law,
is (1) a Gift left by the Deceafed, to be paid or performed by verb. Devife.

the Executor or Adminiftrator >. There be other Definitions of a :§c j.fItggitig:elsei?{:e
. . . - ~ . . on
Legacy, which I omit, becaufe this one is fufficient & Wherein (2) pegai defmitiones .

Four Things efpecially are to be noted. aliam Florentini, a-

liam Modeftini, a-
liam Juftiniani, quarum nulla eft quam unus aut alter non tentavit evertere: Sed fruftra quidem fudarunt omnes;
quippe quorum fradtis argumentis nullam harum non per fe juftam, legitimeque traditam, clarifiime oftendit D. Gentilis
Oxonienf. hodie Legiftaram decus, lib. 1. Lection. & Epiftol. ¢. 14, 15, 16.

Firlt, In that it is called 2 G7fr, it argueth that it (3) proceedeth
of the mere Liberality and free Good Will of the dead Man; and o
confequently, that he is not of Neceffity tied thereunto . o iinfing. tn d. tit
Secondly, In that it is /f?, it (4) differeth from other Gifts; not % 8% e 8-
only thofe which are called Deeds of Gift, executed in the Life-time
of the Doncr; but alfo from thofe Gifts which be made in Confide-
ration of Death, wherein the Things given are delivered by the Te-
ftator in his Life-time, to become their own to whom they are deli-
vered, in cafe the Teftator die. For Legacies are not delivered by © §. j. Inftit. de Do-
the Tefator, but are to be paid by his Executor, or Adminiftrator £, ~ ¢7"; Quorum lega.

And Thirdly, Becaufe the Legacy is to be paid by the Executor or £ L. non dubium,
.y Al A .C.&ibi DD,

Adminiftrator, (as appeareth by the Definition) it is noted, (5) that de lega. G5 ibiDD
it is not lawful for the Legatary to take his Legacy by his own fl. g4.b. v
fole Authority %, (Only the Executor may of his own Authority en- § D L- non dubium.
ter to the Goods and Chattels of the Deceafed ) Otherwife, if the c(,f';,s“}ip&i;}?]ﬁ'f
Legatary prefume to be his own Carver, and do enter to the Poffef- Ecclefiattical ~ Pro-
fion of the Thing bequeathed, withour Delivery or Confent of the jr8% 53 {23
Executor, he thereby lofeth his Legacy i Except in certain Cafes, i D. L. non dubiom.
whereof hereafter *. G de lega.

Fourthly, In that here is Mention as well of the Adminiftrator as i gne. - 7 d.r2.
of the Executor, the Meaning is, that (6) not only thofe Tegacies
are due, which are left in a Teftament wherein is appointed an Exe-
cutor, and where the Party doth not die Inteftate ; but thofe Lega-
cies alfo which are left in a Codicil or Laft Will, wherein no Exe-
cutor is appointed, and where the Party dieth Inteftate': Which i §. non autem. In-
Legacies as they be due, fo are they payable in both Cafes; in the fit. de Codicil

13

one
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m Eod. §.non autem.

! onc by the Executor, and in the other Cafe by the Adminiftrator ™.
& L. ab inteftar. ff. .7 .
de jure codicil. Nay more than this; if any Legacy be left in a Teltament, although
the Exccutor therein named cannot be Executor, or do refufe the
Executorfhip, and fo the Party dic in 2 Manner inteftate, and there-
» Stat. H. 8. an. z1. upon Adminiftration of his Goods is granted, according to the Statutes

Part 1.

< 3.
© Brook Abridg. tit.
tefta. n. zo. inf. part.
7. §.19.

? L.ji.1n fin. de In-

of this Realm ™: In this Cafe alfo, by the Laws and Cufloms of this

Realm, the Legacies be due and payable by the Adminifirator °, tho'

it be otherwife by the Civil Law ™.

juft. teftam. L. fidei commif. de Leg. j. Imperator. de Leg. 2. ff. Grafl. Thefaur. ¢com. op. §. legatum q. 8.

3 §. fed olim. inftit.
de laga.

¥ Alii legunt per ven- pl 'zf[EPinIme L,

dicationem, ut Por-
cius, & Minfing. in
d. §. fed olim.

* i. e. obligationem,
vel condemnationem.
t i, e. ante captio-
nem. Minfing. in d.
§. fed olim.

¥ Accipe finguloram
legatorum exempla.
1. Titius rem il-
lam habeto. 2. He-
res meus damnas efto
dire. 3. Hazres
theus finito Titium
rem illam fumere,
fibique habere. 4. Hae-
res predium  illud
prcipito. glofl. ind.
§. fed olim.

% Legato videlicet
per  vindicationem
relitto, aftio realis ;
per damnationem ve-
ro, perfonalis nafce-
batur. Sinendi mo-
do relium, fola le-
gatarii autoritate fine
vitio capitur: lega-
tum per preceptio-
nem attione famil.
hercifcundz  exige-
batur. Minfing, &
ali1 in d. §. fed olim.
¥y L. j. C. com. de
lega. §. noftta. In-
fiit. de lega.

< Infra part 4. §. 4.
2 D. §. noftra. Inflit.,

de lega.
> Jure civili tres
altiones  Legatariis

competere dignofei-
tur, perfonalem, rea-

In anticnt Time (7) there were Four feveral Kinds of Legacies:
Per cindicationem S, per damnationem ™, per finendi modum*, per
That is to fay, by Challenge, by Condemnation,
by Suffering, by Foretaking. Being fo diftinguifhed, by Occafion of
a certain Solemnity or Formality of Words affigned to cvery Kind of
Lezacy *; with feveral Actions or Remedies afcribed to every fuch
Legacy, for the Recovery thereof *. But afterwards the (8) Laws
being more favourable to dead Men’s Wills, this precife Solemnity
of Words was taken away, and Liberty granted to make Bequefts by
any Manner of Words?. (As elfewhere more fully >.) Whereby
in the End all Legacies became of onc and the fame Nature, and
are all at this prefent recoverable by like Acions® Which by the
Civil Law is threefold . 'With us, if the Executor detain the Le-
gacy, or do flack the Performance of the Teftator’s Will, the Lega~
tary muft {ue the Executor in the Ecclefiaftical Court, for the fame
Lcgacy fo detained or not fatisfied . For farther Confirmation here-~
of, I have fet down zerbatim that which I find written by that learn-
ed and no lefs religious Man, Doctor ¢ Cofen, (as I take it,) in that
worthy Work, intituled, A Apology for fundry Proceedings by Fu-
rifdittion Ecclefiaftical, Part 1. cap. 3. whofe Words are thefe :
An Executor may fue another in a Spiritual Court touching his Te-
flator’s Goods, in this Cafe; o7z If a Man devife or bequeath Corn
growing, or Goods, unto one, and a Stranger will not fufter the Exe-
cutor to perform the Teftament ; for this Legacy he fhall fue the
Stranger for it in a Spiritual Court <. But if a Man take from the
Executor Goods bequeathed, for this the Executor muft ufe his 4&Fion
of Trefpafs, and not fue in the Spiritual Court: For Executors can-
not fue for the Goods of their Teftator in a Court Ecclefiaftical, but
at the Common Law . Alfo Tenants may be fued at the Common
Law by Executors or Adminiftrators for Rent behind, and due to the
Teftator in his Life-time, or at the Time of his Death; and they
may for the fame diftrain the Land charged with the Rent & If a
Teftament bear Date at Caen in Normandy ®, and be proved in Eng-
land, the Executor may upon fuch Teftament have Action.

lem, hypothecariam. Jure autem quo nos utimur, quin prima aftio, qua executor ex quafi contrattu teneatur, etiam-
num vigeat, nulla eft dubitatio. Secunda etiam, qua rem Legatam perfequimur, competit quidem legatario primo ad-
verfus executorem, feu adminiftratorem, pro re tradenda; deinde, adepta pofleflione, adverfus quemlibet pofleflorem
conceditur actio tranfgreflionis. Tertiz vero attioni, qua res teftatoris legatariis pignorari dicitur, fufpicor nullum in
noc regno locum effe relitum. ¢ Tratt. de repub. Ang. lib. 3. c. 9. Bra&. de legib. & conf. Angl. lib. 3.
c. 26. in fin. Brook Abridg. tit. Devife, n. 27. 45. Fitzherb. Nat. Brev. fol. 42. & 5o0. in Br. de coufultac. in princ.
Plowden in caf. inter Paramor & Yardley. Terms of Law, verb. Devife. ¢ D. Cofen’s Apology of Ecclefiaflical
Proceedings parte prima, c. 3. pag. 23, ¢ T. 4 H. 3. referente Fitzh. tit, prohib. f Stat. 2 R,
3.6 17, ¢ 32 H. 8. c. 37 ® T, 18 Ed. 1. tefta. 6,

But
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But if an Englifbman being in Flanders makes his Will there, and
therein devife ommia bona fua, ¢5c. though by the Law there by the
Name de bounés all his Lands are comprehended, yet by the Law of i . 59 Eliz. Fabne
this Nation they fhall not pafs *. Jfor's Cafe. ‘

Of Legacies or Devifes it will be fufficient to touch a few Points.

In the Books of the Common Law it is fet down, that they fhall be

recovered in a Spiritual Court, and not in a Court Temporal . * 31 H. 6. p.g.
Therefore #f a Termor of certain Land bequeath his Crop, and die,

the Spiritual Court fhall hold Plea thereof | Likewife where one 'H.8H. 3. exFitzh,
fued in Court Chriftian for-Goods devifed by Teftament, which an~ U Probib. 19.
other claimed by Deed of Gift, and thereupon brought a Prohibi-

tion, and fhewed the Deed of Gift, and alledged withal, that the De-

fendant was neither Executor nor Adminiftrator: Yet becaufe it*was

by Name of a Legacy, it was adjudged to belong to the Spiritual .

Court, by which it was to be determined, and the Circumftances to

be tried, whether the Devife were good, or not ™. And in refpeét a ™ 46 Ed. 3. fol. 32;
Man hath fuch Aétion againft the Executor for a Legacy before the \
Ecclefiaftical Judge, therefore the Legatary or Devifee may not of

his own Head take the Goods or Chattels, devifed to himfelf, out

of the Pofleffion of the Executor ® And for this alfo efpecially, be- » M. 20E. 4. 9.
caufe the Law doth not appoint that the IL.egacies fhall be afligned,

paid, or delivered, until the Debts of the Teftator be fatisfied and

paid °. But becaufe an Inheritance devifed is not demandable in an°T.2H.6. 1.
Ecclefiaftical Court, but in the Temporal ?; therefore the Legatary, ?Braton Ls. c. 16,
(according to the Devife) without farther Affignment or Delivery,

may enter into them after the Death of the Teftator 4. . Perkins tit. Devi-

If a Man by his Teftament bequeaths Goods to the Fabrick of a ;. g;rf_f’fofgf‘
Church ; for this Legacy the Executors may be fued in Court Eccle-
fiaftical. Alfo if Chattels real * (as a Leafc) be bequeathed by Will, * R in br- erig.
a Man may fue for them in Court Ecclefiaftical *, but not fo for E'Lf?,e;,;g},f,becw-
Lands devifed. If a Teftator by his Teftament doth charge his Exe- & & e Lows of
cutor to pay his Debts, the Creditors (in refpec of fuch Charge) &r oo™ ¥ Jobn
may fue for them in the Court Ecclefiaftical . When a Man, be- Robert Wyer, cenn.
ing Executor or Legatary, (and fo injoined by Will,) doth refufe to pore H. 8. Brownl.
ere@t a Grammar-School, and is therefore fued in a Court Ecclefia- ¢ b ' ol 34
?ilﬁnl; if he purchafe a Prohibition, the other Party fhall have a Con-

ultatton .

Where a Man devifeth that his Executors thall fell his Lands, and
out of the Money which fhall be raifed by Sale, giveth a Portion to
his Daughters; it was adjudged, that neither the Land nor Money
was Teftamentary, for it is not Affets to fatisfy Debts, but a Sum a-
rifing of Land, and appointed to fpecial Ufes in Way of Equity,
and not as a Legacy, and therefore not to be fued for in the Ecclefia-
ftical Court, but in a Court of Equity: And the Fcclefiaftical Court
cannot hold Plea of a I.egacy in Equity, but where it is a Legacy in ‘1‘(:'8;7 Jac. C.B
Law indeed*  Yet if it be a Man’s pérfonal Legacy, though it be ver. Graves. Hob. .
to be raifed out of the Profits of Land, it being but a Leafe for Rep.fol. 265. Dyer
Years, and the Party hath raifed it, and died before Payment, no z‘g'&';o' P
Ad&ion being maintainable for it at Common Law by Account a- 1 Leon. 87. 2z5.
gainft the Executors; it is Reafon there thould be Remedy in the é}{f"'sz' Germie's
Ecclefiaftical Court: And fo it was adjudged in Loze’s Cafe, and a rp, gjac. B.R. Lowe
Confultation awarded Y. Pide Cro. part 1. fol. 395. H. 10 Car. B. R. verl: Naplefden. Cro,

, - part. z. fol.279. g E-
Hetter verfus Brerz. P Dyer abo W

But Jones 355. s. C.

v Ibidem.
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But the Point in the laft mentioned Cafe hath been otherwife ad-
judged, (z7z.) The Devife was, that 1. 8. fhould (el] bis Lands and
diftribute the Money to 4. B. and C. equally ; the Land was fold,
and one of the Iegatees fued in the Spiritual Court for his Legacy ;
adjudged, that this was nor Teffamentary, it being a Sum arifing owz
of Lands, and thercfore not determinable in the Spiritual Court, but
in a Court of Equity, for it isa Truft in the Devifce 7. S. for the
Benefit of the Legatees. Hob. 265. Edwards verfus Graves.

So where the Teftator devifed a Legacy to 7. 8. to be paid out of
the Profits of bis Land, and he devifed thofe very Lands to his
Executor for a Term of Years, and died ; adjudged, this was a Tem-
poral Matter, and not Teftamentary, becaufe the Legacy was to arife

out of the Profits of Lands. Bend. 21. Pafchal verlus Ketteridze ;

. but 2 Cro. 279. Love verfus Naplefden contra.

Glanville lib. 7. cap.
5:6,7.

So that where a Thing is not Teftamentary, it is not to be reco-
vered in the Spiritual Court; but if it is Teftamentary, and a Suit
is brought in that Court, and the Defendant proves Payment by one
Witnefs, whi¢h they refufe, a Prohibition fhall be granted. 1 Pent.
%91. [];iobardfwz verfus Desborough, and 2 Salk. s47. Shotter verfus

reind.

Nota; A Rent ifluing out of Lands held for a Term of 2ears, and
devifed to 7. §. for Life, fhall be recovered in the Spiritual Court.
Roll. Abr. 300. Sid. 279. Ramfey verfus Roffe, §S.P.

So where the Teftator devifed Leafes to his eldet Son, and that
out of the fame he fhould raife fuch a Sum of Money for Portions
for his Daughters, who libelled in the Spiritual Court for their Por-
tions ; adjudged, that this fhould not be accounted as a Rent ifluing
out of the Lands, but as a Teftamentary Legacy, and to be reco-
vered in that Court. 1 Buff. 153. Denn's Cafe. 2 Cro. 279. Love
verfus Naplefden, §.P. '

So where 1. S. covenanted to pay to Three Perfons 20/ a-piece,
at the Age of Twenty-one Years, and being fick, he devifed to each
of them 20/ a-piece at their refpetive Ages of Twenty-one Years;
and this was in Performance of his Covenant ; one of the Legatees
libelled againft the Executor in the Spiritual Court for his Legacy ;
and upon a Motion for a Prohibition, fuggefting, that the Party was
bound in a Covenant to pay thefe Legacies, the fame was granted.
Moor N° 368. Margery Davis’s Cafe.

So where the Teftator gave Legacies to the Children of 7. §, and
appointed that his Executor fhould gize Bond to the faid T, §. to
pay the Legacies, and accordingly the Executor gave fiuch Bond ;
and upon a Libel in the Spiritual Court, a Prohibition was granted.
Hetley 87. Warner’s Cafe, and ibid. 161. Champny's Cafe. See
2 Brownl. 11.

But in the Cafe of Ramfey and Roffe before-mentioned, Juftice
Twwifden was of Opinion, that an Attion on the Cafe would lie'to re-
cover a Legacy devifed to be paid out of the Profits of Lands ; it is
true, if it had been of a Rent to be paid out of a Leafe for Years,
there the Suit muft be in the Spiritual Court, becaufe a Rent ifluing
out of a Leafe is Teftamentary, for the Leafe is a Chattel, and by
Confequence the Rent muft be of the fame Nature.

"Tis likewife true, that the Common Law takes Notice of a I.e-

* gacy not in Specie, but in collateral Matters; as for Inftance, where
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a Promife is made to pay Moncy, if the Plaintiff would forbear to
fue for a Legacy, this is a good Confideration to ground an Adtion
on the Cale; but fuch Aétion will not lie for a Legacy in Specie.
Raym. 23. Sid. 45. Nicholfon ver{us Sherman.

The Teftator devifed feveral Legacies, and amongft the reft 4o/
to a Charity ; the Eftate fell fhort to pay all, and the Judge of the
Spiritual Court being of Opinion, that the intire 40/ ought to be
paid, and not in Average with the other Legacies; the Plaintiff exhi-
bited his Bill, fetting forth this Matter, and prayed an Injuntion to
that Court; but it was denied, becaufe Legatory M:tters are to be
determined by the Civil Law ; and the Spiritual Court hath the pro-
per Jurifdi¢tion in fuch Cafes; and if by their Law a charitable Le-
gacy hath the Preference, the Court of Chancery will not interpole.
1 Vern. 230. Feilding verlus Bond. Sed vide 1 IWilliciis 264, 43,
674 2Williams 25. .

The Sifter of the Teftator, to whom he devifed a Legacy, libelled
againft the Executor in the Spiritual Court, and obtained a Sentence
for her Legacy and Cofts ; afterwards the Exccutor exhibited a Bill
in Equity againft the Legatce to difcover how much of the Teftator’s
perfonal Eftate came to her Hands ; and it was held, that this Matter
was proper for an Account in Chancery, tho’ after Sentence for the
Legacy; and decreed, that if it fhould appear that the Executor had
Aflets to pay the Legacy, then he fhould pay it with Intereft and full
Cofts, both in this Court and in the Spiritual Court. Chancery Cafes
by the Lord Nottingham 434. Bland verlus Ellior.

Libel in the Prerogative Court for a Legacy, the Defendant mo-
ved for a Prohibition upon the Statute 23 H. 8. ¢. 9. for that the Par-
ties lived in T'wo Diocefes ; and by that Statute it is enacted, that no
Perfon fhall be cited to appear out of his Diocefe, ¢r¢. but becaufe
the Will was proved in the Prerogative Court, and the Suit for the
I.egacy was there, and Sentence given, which was confirmed upon an
Appeal to the Delegates, and Cofts taxed, and the Sentence cxecuted ;
4t js now too late for a Prohibition. Cro. Car. 97. Smith v. Pendrell.

'The Teftator devifed in thele Words, (¢/2.) I gize my Niece R. L.
sool. which wy Sifter the Lady C. bath now in ber Hands, as by
ber Bond to e it appears ; and atout Ten Years before his Death
tire 500/, was paid to himfelf, who made no Alteration in his Will,
but died; adjudged, that the Legacy was due, tho’ the Security was
altered, for this is a pure Legacy, and the Words (Which my Sifter
bath now in Ler Hands) are only to fhew, that it thould be as cer-
tain to her as he could exprefs, for a Legacy which is pecuniary
thall remain, but a Specifick Legacy may be loft, by being altered.
Raym. 325, Pawlett’s Cale.

So where the Teltator devifed a Legacy to be paid out of fuch
Debts which were duc to the Teftator, or out of fuch Money at In-
tereft, and the Debts and Money are called in in the Life-time of the
‘Teftator, yet the Legacy remains due.  1bid. fol. 326.

The Teltator deviled a pecuniary Lesacy, and then told his Exe-
curor, that he had made his Will and given fuch a Legacy, and I
crondd bave yew fncreafe it 1o fuch a Swm, this is called Commiffum

fided in the Civil Law; and it 1s 4 good Legacy. 2 Cro. 345. Ben-
fon verfus Carreorizht. Godb, 145. 8. Co 2 Bulff. 207. 8. C.

So where the Tefiaor by h’s Will deiired his Executor to give
T.8. 500/ this is a good Legecy tho' he left it to the Exccutor,

’ G Low,
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how, when, and in what Manner to difpofc it, and gave no particu-
lar Direétions himfelf. 1 Chanc. Rep. 246.

The Teftator by his Will recited, that he owed 7. S. 5/ and
would have his Executor to make it up 10/ the Lcgatee libelled in
the Spiritual Court for the 10/ and upon a Motion for Prohibition,
it was denied, becaufe the 10/ was no Addition to the Debt of 5/
but a new Sum given in Satisfattion of it, and fo the whole 10/ was
a Legacy. 2 Roll 284.

Devife of 1000/ Legacy to be laid out in a Purchafe for the Be-
nefit of her Grandfon for Life, and the Intereft thereof in the mean
Time to him, for his better Maintenance; and if he died before the
Money was laid out, then one half to the Wife of the Defendant, (to
whom the Care of the Grandfon was committed) the other Moicty to
the Plaintiff, who, together with the Defendant were Joint Exccu-
tors ; the Defendant alone received the Money, and the Legatee died
before it was laid out, and then the Defendant rcfu’ed to pay the
Moiety to the Plaintiff, pretending it was all fpeot in Suits at Law,
for the Benefit of the Legatee in his Life-time; but decreed, that
the Defendant could not lay out the Money any otherwife than
appointed by the Will; and therefore, that the Plaintiff fl.ul} have
her Legacy, Intereft, and C {ts. Chauc. Cafes 250. Corbezt verfus
Franklyn.

By the Civil Law, the Tei'atcr may devife what belongs to another,
but then there muft be fome Circumftance which may make fuch a
Difpofition- appear to be realonable; and :f he did know, that the
Thing devifed was not his own, then the Executor muft give the
'Thing it felf, if he can purchafe it ; or if he cannot, then he muft
give the Value of it, becaufe it plainly appeared, that fome Benefit
was intended to the Legatee ; but it will not be prefumed, that the
Teftator knew the Thing was not his Own, unlefs it is proved, and
that muft be by the Legatce, for he who demands is bound to eftablifh
his Right ; and if it is proved, that the Teftator did not know that
the Thing was not his Own, then the Legacy is void.

So if he knew that it was not his Own, and if afterwards he
fhould acquire it by a Lucrative Title (as by Gift); yer the Legacy
would be void, unlefs it appears that the Teftator intended the Lega-
tee thould have the Thing it {elf, or its Value.

§. VIIc The Definition of a Gift in Confideration, or
becaufe of Death.

1. IThat is a Gift in Confideration of Death.
2. Lhree Sorts of Gifts in Confideration of Death.
3. Which of thefe Three Gifts is compared to a Legacy.

Gift in Confideration of Dearh is, (1) Where a Man, moved

with the Confideration of his Mortality, doth give and deliver

_ _ fomething to another, to be his, in Cafe the Giver die; or otherwife

: Iu':ft de donze. in jf he ]ive, he to have it again *. Of (2) Gifts in Cafe of Death there
P Lo & de donac. be Three Sorts b One, when the Giver, not terrified with Fear of
mor. cLaufa.L oo 30V prefent Peril, but moved with a general Confideration of Man's
L.ubi ia. & demor, Mortality, giveth any Thing ©. Arnother, when the Giver, being
cau. done moved with inminent Danger, doth fo give, that firaightways it is

4 made
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made his to whom it is given . The Third is, when aay being in
Peril of Death, doth give fomething, but not fo that it fhall orefent-
ly be his that received it, but in Cafe the Giver do dice.  'Yhis€3)
laft Kind of Gift is that which is compared to a Legacy & But the
other Two are reputed fimple Gifts, if the Giver do not make cxprefs
Mention of his Death; and fo they cannot be revoked ¢, but take full
Effe@ from the Time of the Making of the Gift, if the fame be not
fraudulent ®.  Neverthelefs, if a Man deliver unto thee ceriain
Goods to be kept until he be dead, and then to be difpofed or di-
ftributed 71 pios ufiis; in this Cale thou art Executor of thofe Goods
fo to be diftributed .

One Cowper, after he had made his Will, and about three or four
Days before his Death, gave Mrs. Dazofon fome Bank Notes to her
own Ufe, if he died, elfe to be returned; on his Death, Afbton the
Executor, on inquiring into the Affair, faid, he was very well plca-
fed, that they were given her; fhe defired Mr. Afhton to take the
Notes and imploy them to the beft Advantage for her, he took them
and gave her a Note for them ; but he afterwards refufing ro deliver
up the Notes, an A&ion at Law was brought on his Note, and
Judgment recovered againft him; whereupon he brought a Bill in
Chancery, but was denied Relief. Curia, You come here to be relie-
ved againft the Note, which cannot be but on the Foot of Fraud; at
the Time of giving the Note, the whole Affair was examined into; it is
not a Legacy, nor is there any Occafion for the Executor’s Affent to it,
it is not a Gift at Common Law, buc in' View of Death: Here are
exprefs Words; but if he had ufed no Words, and had been near
Death, it had been looked on as Donatio mortis caufun; it is a tefta-
mentary Legacy, of which the Common Law takes Notice, but is
not provable in the Ecclefiaftical Courrt, it is only queftionable here,
and the Executor’s Aflent is not neceflary, becaufe he might die Inte-
teftate; this further differs from a Legacy, which depends folely on the
difpofing Words, but in a Denatio mortis caufa there muft be a Deli-
very, which is fomething more. So difmifed the Bill with Cofts. Afbron
v. Dawsfon and Vincent, Selett Cafes in Chancery, fol. 14. This Caufe
was reheard before Lord Chancellor King, 6 Aug. 1725. who af-
firmed the Decree in all but the Cofts, but inclined to have ordered
a Trial at Law, had not Mr. 4fron given a Note.

A Man being much in Debr, about {ix Hours before his Deceafe,
gives 6oo /. for the Benefit of younger Children, this is not fraudu-
lent as againft Creditors, though it would have been fo of a real
Eftate, or Chattel real, but the Court would not have it to be fo
pre Coufefls, but would have dire@ed an Iflue to try ir; and fo it
was done in Lord Spmers’s Time, and on an Iffue directed, found
fraudulent before Lord Chief Jult. Holt. Duffn v. Furiefs, Seleit
Cafes in Chancery, fal. 77. ,

A. being about making his Will; direéted the Scrivener to give
100/. to his Nephew, but alterwards recolle@ing that his Nephew
had 100/ of hisin his Hands, ordered the Scrivener not to put that
Legacy into his Will, in regard his Nephew had already that 100/
in his own Hand; the Teftator made B. his Niece Exccutrix and
Refiduary Legatee. Afterwards the Nephew brought a fpecie Bill
for this 100/ to the Teltator, who in his laft Sicknefs g:ve the faid
100 4 Bill to be delivered over to his Nephew in Cafe he the Tefta-

tor

4 D, L. 2,

¢ Ibidem.
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tor died of that Sicknefs, which did accordingly happen. The Ne-
phew brought a Bill in Chancery for this 100/ Bill ; it was held to
be Dtuatio caufa mortis, and it was decreed the Plaintift fhould
have his 100/ Bill and Cofts. Eiery v. Smith, 1 17i/ Rep. 404.
Jewels were given by the Teftator, by Way of Donatio canfa
snortis ; the Mafter of the Rolls doubted, whether this was good
againft Debts; and it feems not, they being given in Cafe of the
Donor’s Deathy and in Nature of a Legacy, which therefore would be
fraudulent as againlt Creditors. Smith v. Cafen, 1 Will. Rep. 406.
The Teftator being larguithing upon his Death-bed dclivered to his
Wife a Purfe containing abour 1oo Guineas and bid her apply it to no
other Ufe but her ¢z2ir; and likewife crew a Bill upon a Goldfmith to
pay 100/ to his Wife 70 buy her Mourning, and to maintain her un-
til her Life-rent (meaning her Jointure) fhould become due; and
about feventeen Days after the Teftator died. In Chancery it was
held, that the Delivery of the Purfe of Gold was good, and muft
operate as a Donatio cauf mortis, ur res magis valeat, ¢5c. be-
caufe otherwife one could not give to his own Wife ; and there being
a Delivery by the Teftator in his lalt Sicknefls, and when he was fo
near his End, and bidding the Wife apply it to no other Ufe than her
own, made this Part of the Cafe plain, and that this was in the Na-
ture of a Legacy to the Wife. As to the 100/ Bill drawn upon the
Goldfmith payable to the Wife, it was held good, and to operate as
Appointment, and that it amounted to a Direction to his Executor,
that the roo/ fhould be appropriated to his Wife’s Ufe; it was ob-
ferved, that a Donatio canfa mortis need not be proved with the Te-
ftator’s Will, neither need any Gift in Nature of a Legacy be pro-
ved, for they operate as a Declaration of Truft upon the Executor.

Lawfon v. Lawfon, 1 Will. Rep. 441.
Where Legacies are to be recovered,

[- Legacies may be recovered in the Spiritual Court againft an Ad-
miniftrator, with the Will annexed, or againft an Executor of his
own Wrong. Roll. Abr. 919.

The Teftator made Two Executors, one of them made 7. §.
Exccutor, and died, and then the furviving Executor died Inteltate ;
a Legatee fued 7. S in the Spiritual Court for a Legacy, who
pleaded this Matter; and the Plea being refufed, he moved for a
Prohibition ; but it was denied, becaufe the Matter is Teftamentary,
and perhaps 7. S. the Executer of the Executor might have the
Poflefion of all the Goods of the firft Teftaror; and though by our
Iaw where there are Two Executors, and one dies, the Survivor
fhall have all, yet by their Law it may not be fo, and this purely
belongs to their Law; and if they proceed wrongfully, the Party
ought to appeal, but they fhall not be proh:bited by 8. R. 1 Lez.
164. Guillam verfus Gill.

The Will was thus, (czz.) I Will that wy Executor (hall [ell my
Lands, cid with the Moncy pay 101. 10 my Daughter M.'S. and
10 l. 20 E. S. Adjudged, that the Legatces may fue for thefe Legacies
in Chancery; and if the Executor dies, they may exhibit a Bill at:’ainﬂ:
his Executor or Adminifirator ; and {o likewife if the Moncy is ttjo bhe
raifed out of the Profits of Lands; and in fuch Cafe they cannot {ue in
the Spiritual Court,  Browwnl 32,

4 But
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But where the Teftator devifed that his Feoffees fhall fell his
Lands, and that the Money arifing by fuch Sale fhall remain in
their Hands to pay Legacies, there the Suit is properly in the Spiri-
tual Court. 2 Bulff. 257. Sambern verlus Sambern.

Where Lands were devifed to be fold by his Executors, and the
Money to be diftributed to certain Ufes, this is not a Legacy to be
recovered in the Spiritual Court, but in Chancery. Hob. 265.

Legacies may be confidered under the following Heads:

(1.) Affent of an Executor to a Legacy.

(2.% Of Abatement of Legacies in ‘Proportion.

(3.) Legacies devifed to be paid out of Lands and out of perfonal
Efiates.

(4.) Legatee dying before Time of Payment, and where a- Legacy
Shall furvice.

(5.) There Executor muft gize Security for Payment of Lezacies.

(6.) Of refiduary Legatees and Surplus of the Eftate.

(7.) Where Intereft fhall be paid for a Legacy, where not.

(8.) Other Cafes concerning Legacies.

tornment to a Grant of a Reverfion, (z7z.) "Tis a perfeting
Adét, and where Goods or Chattels are devifed, the Legatee cannot
take them without the Afient of the Executor ; if he doth, he is lia-
ble to an Action of Trefpafs. Keifway's Rep. 128. Dyer 254. b.

But an Affent is not neceflary to a Devife of Lands, for the De-
vifee may enter without the Aflent of the Executor; and if the Heir
at Law fhould enter before him, the Devifee may enter and eje&t
him. 1 Znff 111. 1 Brownl 132.

His Affent is neceflary to the Devife of a Term for Qears ; and in
what Manner that thall be, fee Phwd. Com. s10. a. 1 Leo. 25.
And the Affent of an Executor to the firft Devifee of fuch a Term,
is an Affent to him in Remainder. March 136.

The Executor may ailent to a Legacy before Probate of the Will,
if he is above Seventeen Qears old, and before he is T'wenty-one; but
if he is under Seventeen, then he is not able to take upon him the Of-
fice of Execuror, and then alfo his Affent is of no Force; and fo it
was held in Pigort and Gafcoigne’'s Cafe, 5 Co. fo. 29. Cro. Eliz.
602. 8. C. 1 Brownl 46. S.C.

Where there are fezeral Executors, the Affent of ome of them is
fufficient, and if there are not Aflets to fatisfy all the Debts, then he
alone who aflented fhall anfwer it out of his own Eftate; therefore tis
not fafe for an Executor to aflent before all the Debts are paid.

An Affent need not always be exprefs, for an implied Affent in
many Cafes is fufficient ; as for Inftance, If the Teftator appoints the
Iegatee to do fome A& in refpect of his Legacy, and the Executor
accepts the Performance of fuch A&, this is an Aflent by Implication ;
fo if a Sum of Money is deviled to an Executor to educate the Chil-
dren of the Teftator, and he educates them accordingly, this thews
that he affents to the Thing by Way of Legacy, and doth not take it
as Executor. See Paramour verfus Yardly, Phwd. Com. 53.

AND firft of Affent to a Legacy, which feems to be like an At-

So
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So if an Horfe is devifed to 7. 8. and one offering to buy the
Horfe of the Executor, he direds him to the Legatec, or if the Exe-
cutor himfelf offereth the Legatee Moncy for him, this implies his Af~
fent, that he fhould take it by the Will.

The Teltator being pofleffed of a Plantation in Barbadses, devifed
the fame to bis Children (then Difants) and made the Defendant,
Robinfon, Executor, and directed that he fhould receive the Profits,
and account, ¢5¢. he afterwards made a Leafe theresf to ]]. for a
Term of Years, referving Rent in Truft for the Children.

Afterwards the Exccutor fold this Plantation to one Fanlconer,
for a valuable Confideration, and applied the Money towards Pay-
ment of the Teftator's Debts, (his other Eftate falling thort), and
now the Children exhibit their Bill to have an Account of the Pro-
fits, and a Reconveyance to them, and that they might enjoy it ac-
cording to the Will, infifting, that the Executor by making this Leafe
to J/'. had affented to the Devife of the Plantation to them.

On the other Side it was argued, that this was no Affent, for that
depends on the Intent of the Executor, to part with all his Intereft
as where a Leafe is devifed 7n Specie, if the Executor aflents, he hath
no longer an Intereft in the Eftate ; but in the principal Cafe, the
Executor did apprehend, that he had ftill an Eftate remaining. in
himfelf, becaufe he fold it to raife Money for Payment of Debts; fo
that ’tis plain he did not intend to exempt the Eftate from paying of
Debts, by vefting it in the Legatees by any Affent; but taking this
Affent moft ftrongly againft the Executor, the making this Leafe
amounts only to an Affent by Implication, and that in Equity it will
not amount to fo much: But it was decrced, that where an Executor
hath affented to a Legacy, he fhall never afterwards avoid it, tho'
in fuch Cafe a Creditor may enforce a Legatce to refund. 1 Pern.
90, 460. NoeHl v. Robinfon. 2 Venut. 358. 8. C.

Where a Legacy is given abfolutely, the Executor may affent to it
upon a Condition precedent ; as thus: If you bring me fuch a Bond
wherein the Teftator is bound to 7. §. then you may take the Cattle
to you bequeathed; or if you will pay the Arrears of Rent due to
7. S. at the Teftator’s Death ; and in fuch Cafe, if the Condition is
not performed, then there is no Affent given to the Legacy ; but ’tis
otherwife where the Condition is fubfequent ; as thus: I db agree
and Confent that you fhall have the Thing devifed, if you pc}y fo
much to me every Year, &c. now in fuch Cafe, if the Legatce
take the Thing, he fhall not lofe it afterwards, though he doth not
perform the Condition, becaufe the Executor by his Affent cannot
make that conditional which the Teftator hath given abfolutcly.

Where an Executor once affents to a Legacy, he fhall never after-
wards revoke or countermand it; and if he fhould refufe to affent,
he may be compelled by a Sentence in the Spiritual Court, or by a
Deccree in Equity, or he himfelf may afterwards aflent, for a Dif-affent
is not fo peremptory as an Aflent; thercfore Auno 14 H. 8. fol. 23,
the Leflee affigned a Term of Years fo as the Affent of the Leflor
could be had by fuch o Time; in that Cafe it was held, that tho’
the Leflor once denied to aflent, yet he might do it afterwards be-
fore the Time appointed; but if no certain Time had been appointed,
then one exprefs Refufal to the Party himfelf had been peremptory.

Where a Leafe, or the Profits thereof, is devifed to 7. S, for
Life, or for Part of the Term, Remainder to ?. I/ and the Exccu-
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tor * aflents, that 7. §. fhall enjoy it, this fhall be as effectual to JV.JF. * March136.5. P.
the Remainder-Man, as to 7. §. who had the firt Eftate. Sec
8 Rep. 96. a.

But the Aflent to one cannot enure to another in any Cafe, tho’ of
the fame Thing, except by Way of Remainder, as aforefaid, nor
where the Thing is not the fame, except in fome {pecial Cafes, (ciz.)
As where Leflee for Years of Lands devifeth a Rent to 7. S. and the
Land it felf to /. ]I the Aflent of the Exccutor, that 7. . fhall
have the Rent, is not an Aflent that the other fhall have the Land ;
but the Aficnt, that J/. J/% fhall have the Land, implies the Affent
that the other fhall have the Rent.  See in Phwd. Com. 521. Bretr
verfus Rigden.

The Reafon why an Affent is neceffary, is in refpeé to the Pay-
ment of the Teftator’s Debts, for if the Legatees might take their re-
fpetive Legacies without fuch Affent, then the Debts might flill be
unpaid: And an Aflent of an Executor to a Legacy, being a rightful
A&, a {mall Matter will amount to fhew {uch Affent; as where a
Term for Years is devifed to §. §. and the Executor permits the De-
vifee to take the Profits for a little Time, or tells him that he zifbes
him Foy with it, or, I am contented that you fhall bave it according
zo the WWill, or to the like Effett; this is a fufficient Affent, and by
Confequence will be a good Execution of the Devife. 4 Rep. 18.

The Property therefore of a Legacy, (ziz.) of a Chattel real or
perfonal, being not transferred to the Legatee until the Affent of the
Executor firt had; it hath been a Queftion, that if ’tis not had for
fome Time after the Teftator’s Death, whether it {hall re/ate to that
Time; and adjudged, that it fhall; as for Inftance: The Teftator
having a Leafe for Years of Lands, made an Under-leafe to 7. §.
rendring Rent, and then devifed his Term to /7. J/. and died, in
May the Rent became due and payable, and the Executor did not
affent till Offoler following; it was held, that fuch Affent did relaze
to the Death of the Teftator, otherwife the Legatee could not be in-
titled to the Rent. 5 Rep. 12. See Plozwd. Com. 280. b. where Tref-
pafs was brought againft a Stranger for taking a Legacy before the
Executor affented. ,

Two joint Executors, the Aflent of one is fufficient, (as hath been
already mentioned) and fo is the Affent of an Adminiftrator of an In-
teftate, or the Executor of {uch Adminiftrator, or the Executor of an
Executor; or if there is no fuch, then the Legatee may take his Le-
gacy and aflent to it; and where the fame Perfon is Executor and
Legatary, he may aflent to his Legacy, and yet waive the Executor-
fhip; therefore where a Term for Years is devifed 1o 7. §. who is
likewife made Executor, and he afterwards dies before Probate, his
Executor fhall have this Term, fo as 'tis not prejudicial to any Cre-
ditor.

The Goods of the Teftator were wafted by 7. S. who was Exe-
cutor, and he devifed his own Goods to /. J/. and made his own
Son Executor, and died; the Son being thus an Executor of an Exe-
cutor, a Bill was cxhibited againft him to account for the Eftate of
the firlt Teftator ; and pending that Suit, another Bill was brought
againft him by J/” JJ. the Legatee, and thereupon be affented to the
Legacy and delivered the (Goods 5 afterwards it appeared upon the
firft Suit, that the Executor had wafted the Goods, and thereupon the
Complainant in the firft Bill, and the Son, who was Executor of the

wafting
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wafting Father, join in a Bill againft the Legatee V. If. to compel
him to refund, but could not be relieved ; becaufe the Son, who was
Executor of an Executor, and who had affented to the Legacy, was
one of the Plaintiffs, who fhall never be admitted to undo his own 4=
fent. 2 Vent. 360. Hodges verfus I addington.

If an Executor refufes to affent, he may be compelled by the Spi-
ritual Court, and likewife by a Court of Equity. March 97. 1 Jil-

* liams 287.

(2.) Of Abatement of Legacies and refunding.

Though the Teftator made no Provifion for refunding, yet the
“common Juftice of a Court of Equity will compel a Legatee to re-
fund ; and ’tis certain that a Creditor fhall compel a Legatee; and
that one Legatee fhall compel another to refund where there is a De-
fect of Aflets. 1 Pernon 94.

But where the Teftator devifed a Specific Legacy to T. S. there
tho’ the Affets fall fhort to fatisfy the other Legacies, yet the Speci-
fic Legacy fhall be intirely paid; tis otherwife where the Devife is
‘of 100/ to A4 and 50/ to B. and that the 100/ fhall be paid to 4.
zn the firft Place, for in fuch Cafe, if Aflets fall fhort to fatisfy the
so/. there the T.egatee muft make a proportionable Abatement of his
Tegacy. 1 Pern. 31. Brown verfus Allen.

"The Teftatrix devifed 400/ to the Plaintift Smallbone, to be paid
to him out of soo/ fecured by a Statute, ¢&9c. by one Crompton, and
this was in Part of her Acknowledgment, for the great Care and
Pains of the faid Smallbosze in her Cencerns, and made the Defendant
Executor, and died; and now a Bill was brought againft him to have
this Money paid, the Statute being in his Hands ; but he refufed to
pay the Money, becaufe the Teftatrix had devifed to other Legatees
above 1000/ more than here Eftate would fatisfy ; and that if the
Plaintiff would fubmit to an Abatement in Proportion, then the De-
fendant was willing to pay the Refidue; but the whole was decreed
to be paid to the Plaintiff, becaufe this was in Nature of a Specific
Legacy, and ought not to be fubjed to any Abatement, though the
‘Eftate thould fall fhort to anfwer the other Legacies. Chanc. Cafes
303. Smallbone verfus Brace.

One of the Legatees had a Statute and a Mortgage to fecure the
Payment of his Legacy; but his Legacy being not paid, he was de-
creed to abate in Proportion with the reft, where there was a Defe@
of Affets to pay all the Debts. 21 Car. 2. Grove verfus Benfon.

The Teftator devifed 3400/ to be laid out by his Executors in the
Purchale of Annuities in the Exchequer for ninety-nine Years Term, to
be enjoyed by his Wife for her Life, fhe releafing her Dower ; and
after her Deceafe to go equally to his two Daughters; and bequeaths
1000/ a-piece to his faid two Daughters, and dies, leaving little more
Affets than would pay the 34004 Lord Chancellor : The 34007
fhall have the Preference, and if there be not Aflets enough to pay
the other Legacies, they muft be loft; it is to be taken as a Devife
of an Annuity, and thérefore a fpecific Legacy, and confequently to
be prefer'd before a pecuniary Legacy. Burridge v. Bradyl, 1 [Vil-
liams 127. :

The Telatrix inter alia gave 1500/ to her eldeft Son, in Truft to
lay it out in a Purchafe of Lands in Fee, and to grant a Rent-charge
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of 50l per annum thereout to his Daughter, but if he fhould re-
fufe or Neglect to lay out the 1500/ in a Purchafe, and grant this
Rent-charge, then he to have 500/ of the Money, and the remain-
ing 1000/ to be laid out in the Purchafe of an Annuity as far as it
would go, for the Daughter.

There being in this Cafc a Deficiency of Affets, the Queftion was,
whether the 1500/ Legacy, or at leaft the 50/ a Year Annuity,
fhould abate in Proportion. Objected, that it fhould not, becaufc
ordered to be laid out in Land, and confequently a Devife of Land
and thereby becomes a fpecific Devife.

The Lord Chancellor held this no fpecific Legacy, queftioned the
Authority of the laft Cafe, faid he took the Daughter to be a Le-
gatee for 1600 /. which was to abate in Proportion, and as far as it
would go to be laid out in an Annuity for the Daughter for Life. Hin-
ton v. Pinke, 1 Williams 539.

As there is a Bencfit to a fpecific Legatce that he fhall not con-
tribute, fo there is a Hazard the other Way; for Inftance, If fuch
fpecific Legacy, being a Leafe, be evicted, or, being Goods, be
loft or burnt, or, being a Debt, be loft by the Infolvency of the
Debtor; in all thefe Cafes the fpecific Legatee fhall have no Contri-
bution from the other Legatces, and therefore fhall pay no Contri-
bution towards them. 1 Williams 540.

Charities tho’ preferr'd by the Civil Law, yet they ought to abate
in Proportion. 1 Williams 522,523, 264. 2 Williams 25.

Specific Legacies, on a Deficiency of Aflets, are not bound to
abate in Proportion. Mafters v. Mafters, 1 Williams 422.

Devife of a Rent-charge out of a Term is as much a fpecific De-
vife as a Devife of the Term it {elf. Long v. Short, 1 Williams 403-

A fpecific Legacy is not to be broken into in order to make good
a pecuniary Legacy, much lefs thall pecuniary Legatees, on a Defi-
ciency of Aflets, have any Remedy for their Legacies againft a De-
vifee of Land; as where one feifed in Fee owes Debts by Bond, and
devifes Land to his Heir in Tail, giving feveral Legacies, and the Herr,
who was alfo Executor, with the perfonal Eftate paid off the Bond-
Debts, by which Means there was a Deficiency of Affets to pay the
Tegacies; the Legatees were held to be without Remedy ; other-
wife had the Land defcended to fuch Heir in Fee. Herne v. Mey-
rick, 1 Williams 201. Clifton v. Burt, 1 Williams 678.

One by Will gives feveral Legacies, and afterwards in the fame
“Willy apprehending there would be a Surplus, therefore gave farther
Legacies; the Legacies in the former Part of the Will fhall have
Preference, in Cafe there be a Deficiency of Aflets. 2 Williams 23.

If the Teftator’s perfonal Eftate is not fufficient to pay all Lega-
cies ; the Executors having Legacies bequeathed them thall abate in
Proportion with the other Legatees, even though the Legacies be
given them for their Care and Trouble, and not generally. 2 Perz.
432. 2 Peere Williams 25. Barn. 434.

If an Executor pays a Legacy, on a Suppofition that there are
Aflets to pay all other Legacies, and afterwards there is a Defi-
ciency, the Legatee muft refund. Edwards v. Freeman, 2 Williams
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(3.) Of Legacies appointed 2o be paid ont of Lands.

A Dcbtor by Bond devifed, that the Debt fhould be paid out of
his perfonal Eftate; and if that fell fhort, then his Executor fhould
fell his real Eftate, and with the Money arifing by fuch Sale dif-
charge the Debt, and accordingly the Lands were fold; which by
feveral mefne Conveyances afterwards came to the Defendants, who
were now fued in Chancery for the Money as charged on the Lands;
but it was decreed, that the Money arifing by the Sale of the Lands
fhould go in Aid of the Purchafer, who had bought the Lands for a
valuable Confideration, without Notice of any Incumbrance. Chan.
Cafes 137. Prefcort verlus Edwards (5 al'.

The Husband being feifed 7z Fee of a Mefuage, devifed 10 /. per
Annum to be paid yearly to his Wife for Life, and the Inberitance
to bis Son and Heir ; upon Condition, that he fhould pay to his Two
Sifters 50/, a-piece, ¢5c. and foon after he died; then the Son en-
tered and devifed the faid Mefuage to his elder Brother for Life,
and afterwards to the Defendant Roberr Colt, and bis Heirs; now
thefe Legacies being to be paid out of the Lands, the Plaintiff by his
Bill infifted, that he having only an Eftate for Life therein, and the
Defendant having the Reverfion in Fee, he ought to contribute Two
Thirds, and the Defendant one Third; which was decreed accord-
ingly ; and becaufe the Plaintiff had the immediate Poffeflion, and fo
might be compelled to pay the whole, then he and his Executors
fhould hold the Premifles till they were fatisfied. Chanc. Cafes 304.
Peachy verlus Colr. '

A Devife of Lands until 300/ be raifed out of them, thall be in-
tended until that Sum might be raifed; and in fuch Cafe, if the Heir
or he in Reverfion enter upon the Devifee, he may either have an
Action of Trefpafs, or re-enter and hold the Land till all the Money
is raifed. 4 Rep. 42.

The Teftator devifed all his Lands to 7. §. and the Heirs of his
Body, Remainder over; and in another Part of his Will, reciting,
that he owed the Defendant Money, he therefore devifed to him all
his perfmal Effate, and made him Executor, willing bim to pay bis
Debts : Decreed, this was a Charge on the Lands as well as on the
perfonal Eftate to pay the Debts. 1 Perw. 411. Cliwodfley verfus
Pelbam.

The Cafe was, (ziz.) The Teftator direGted, that bis Debts fhould
be paid before any Legacies or Gifts, and having devifed feveral pe-
cuniary Legacies, he afterwards de%d Lands to T. §. on Condition
to pay a Rent to 7. D. and ozber Lands to W. . on Condition to
pay a Rent of 5/ per Annum to O. R. Decreed, that thefe Lands
are not {ubject to pay the Teftator’s Debts, becaufe the general Claufe
in the Beginning of the Will fhall be intended only of the perfonal
Eftate, and the pecuniary Legacies therein devifed. 1 Pern. 457.
Eyles verfus Cary. ‘ :

Where Lands are devifed for Payment of Debts and I.egacies,
they fhall be paid pari paffu ; fo decreed by the Lord Chancellor
Nottingbam ; but that Decree was reverfed by the Lord Keeper
North, who gave Preference to the Debts ; but the Lord Chancellor

Fefleries was not fatisfied with that Reverfal. 1 Pern. 482. Gofling
verfus Dorney.
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The Teftator, when he was a Student in the Univerfity, and when
he was juft come of Age, entered into a Covenant for the Payment
of his Sifter’s Portion, to which he was not otherwife liable, and
which he afterwards rcfufed to pay; and by his Will devifed his
Lands for the Payment of bis juft Delts ; it was infifted, that
Claufes of this Nature did not extend to all Sorts of Debts; as for
Inftance, Debts which arife by Misfeazance, as for an Efcape or
Breach of Truft, which are contrated Mala fide; but it was de-
creed, that this was a juft Debt and within this Claufe, and the
Lands charged therewith by this Covenant. 1 Pern. 431. Lord Hol-
Jis verfus Carr.

It was the Opinion of Hpjt Ch. Juft. that where Money is devifed
to be paid out of Lands, that the Legatee may have an Action
of Debt againft the Owner of the Land, upon the Statute of Wills
32 H. 8. for where a Statute ena&s any Thing for the Advantage
of any Perfon, he fhall have a Remedy to recover the Thing. Alod.
Cafes 26.

/One gives Legacies by his Will and other Legacies by his Codicil,
charging the Land with the Legacies in the Will only ; on the perfo-
nal Eftate’s not being fufficient to pay all the Legacies, the Land
fhall bear the Charge of the Legacies by the Will; and thofe given
by the Codicil fhall be paid out of the perfonal Eftate. Maffers v.
Mafters, 1 Williams 422.

Where Lands are devifed for Payment of Debts and Legacies, all
the Bond-Debts, and likewife the Debts upon fimple Contra&, fhall
be paid in Proportion ; but it is otherwife where there are Judgments
or Debts which charge the Lands. Chanc. Rep. 32.

Lands were devifed to T'wo Perfons for the Payment of the Lega-
cies given by the Will, and the Debts of the Teftator, Remainder to
T.S. in Tail ; it was held, that here was no Freehold in the Devi-
{ees, but guafi a Term for Years, for the Profits of the Lands and
the Debts are incertain; but fuch a Limitation in a Deed is a condi-
tional Freehold. Cro. Eliz. 315, 330.

The Teftator devifes as follows:

“ 1 give all my perfonal Eftate whatfoever to my three loving
¢ Sifters, equally to be divided amongft them; and I give my real
 Eftate to my four Sons, chargeable with the Payment of my juft
“ Debts.” And after makes his three Sifters Executrixes; the Tefta-
tor died indebted by fimple Contrad, Bond and Mortgages. Decreed
in Chancery, that the perfonal Eftate thould be firft applied towards
Payment of all the Debts, and that the real Eftate ought to come in
only to fupply the Deficiency, in Cafe there fhould be any. Brom-
ball and Wilbrabam, Mich. 1734. Forrefler's Rep. 274.

Mr. Nichol makes his Will as follows: 45 20 my worldly Eftate I
give, devife and difpofe thereof as follows : Imprimis, I will that the
Charges of my Funeral, and all Debts owing by me at my Death,
be juftly paz‘a’yfmd [atisfied, efpecially that due to my poor Carviers,
which I will hall be diftharged with the fift Money of mine that
Jhall be received ; and 1 will that all my Debts be paid within a
Year after my Deceafe, or o foon after as can poffibly be performed.
Then he devifes his real Eftate to Truftees, in Truft for his Wife for
99 Years, if the thould fo long live ; after her Death in Truft for his
Mother for g9 Years, Remainder to his firlt and other Sons in Tail
Male, and gave away feveral fpecific and pecuniary Legacies. T
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The Queftion in Chancery was, Whether the rcal Eftate was by
thefe Words chargeable with the Payment of his Debts in the Cafe of
a Deficiency of the perfonal Eftate.

The Lord Chancellor held, that the real Eftate was chargeable.
Hatton v. Nichol, Trin. 1735. Forrefler's Rep. 110.

Col=ile devifed his Lands to his Wife for Life, chargeable with the
Payment of two Annuities for Lives, and with a Legacy of 1000/
and gave her a Power to raife by Mortgage, or Sale of any Part of
the Inheritance fuch a Sum as would be fufficient to difcharge the
Debts he fhould owe at the Time of his Death ; and then exprefling
a Defire he had of perpetuating his Name and Eftate, he devifed all
his real Eftate (after his Wife’s Death) to his Nephew Roberz Lupkin
for Life, Remainder to his firft and other Sons in Tail, ¢5c. upon
Condition of their taking and ufing the Name and Arms of Cvlvile
for ever; and then in the Clofe of his Will he gives all his Goods,
Chattels and perfonal Eftate to his Wife, and made her fole Exe-
cutrix.

In Chancery the Queftion was, Whether the perfonal Eftate fhould
or fhould not be chargeable with the Payment of (he Teftator’s Debts.
Decreed, that the Charge fhould be intirely on the real Eftate, and
the Wife to have the perfonal Eftate to her own Ufe. Stapleton
v. Qolvile, Trin. 1726. Forrefter's Rep. 202.

One feifed in Fee of Lands, and poflefled of a perfonal Eftate,
having Children and owing Money, gives Legacies by his Will, and
dire@s that they fhall be paid out of his real Effate, and gives his
perfonal Eftate to his Children.

Matfter of the Rolls: If the Legacies had been only charged upon
the real Eftate, yet the perfonal Eftate fhould have been firft applied
to pay them, and fo fhould it have been againft a refiduary Legatee ;
but in this Cafe the real Eftate being the Fund appointed, and the
whole perfonal Eftate given away by the Will, the Legacies muft be
paid out of the real Eftate only, but the Debts fhall be paid out of
the perfonal Eftate, the Will not ordering the Debts to be paid out
of the real Eftate. Heath v. Heath, 2 Williams 366.

(3.) Of Legacies to be paid out of the perfonal Effate.

'The Father by his Will appointed, that his perfonal Eftate fhould.
be to the Ufe of his Daughter, to raife a Portion of 2000/ for her,
and that fhe thould have the Intereft thereof whilft the continued fole,,
¢5c. in this Cafe it was held, that the Portion being to be paid out of
the perfonal Eftate, the Widow fhould not retain her Parapbernalia.
Chanc. Cafes 145. Shipton ¢& Usx’ verfus Hamfon.

A Legacy of 2000/ was devifed to the Plaintiff to be made up
out of certain Debts due to the Teftator, mentioned in a Schedule
annexed to his Will ; but upon Computation thofe Debts amounted to
no more than r700/. yet Aflets being confefled, the Whole 2000 /Z
was decreed. Chanc. Rep. 152. Pettiward verfus Pettimard.

Devife of a Legacy of 2000/ to his Daughter Lettice, and of
2500 /_to be paid to his Daughter Fane, to be raifed out of his per-
fonal Eftate; and if that fell fhort, then the faid Portions to be
made good out of the Rents and Profits of his real and Leafehold E-
ftates, (5. the Teftator died, and a Bill being exhibited againft the
Truftees to perform the Truft, and that Lessice might have her Le-
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gacy of 2000/, and Interelt ; the Truftees, by their Anfwer fay, that
they have not Affets, and that the Portions thould be gradually paid,
as the Rents and Profits of the Lands fhould arife, or intirely when
the Whole fhould be raifed, and that they had not Power to fcll or
mortgage the Lauds to raife thefe Portions, and that the Fewels are
the Parapbernalia of the Widow ; but decreed, that the Leafchold
Lands fhould be fold to fupply what was deficient of the perfonal E-
ftate, or fhould be mortgaged for that Purpofe, and as to the Para-
phernalia, no Order was made, but the Court inclincd that the Wi-
dow fhould retain them. Chanc. Cafes 165. Carew verfus Carew.
The Teftator being feifed of Lands in Pimbozw, of the yearly Va-
Jue of 347 per Annum, but leafed to one for Life, referving go 5. per
Aunum Rent, devifed feveral Legacies amounting to ool to be paid
out of his Lands at Pimhow within a Year after bis Death, and
devifed the Lands themfelves to 7. §. without limiting what Eftate
he fhould have therein. It was obje@ed, that he had only an Eftate
for Life, becaufe the Charge for the Payment of the Legacics was
not on his Perfon, but on the Lands ; but adjudged he had a Fee-
fimple, becaufe the Profits of the Lands would not amount to 1oo/.
in the Time wherein the Legacies were payable, and therefore he

might fuftain a Lofs by paying them. Freak verfus Lee, 1. Fones 113.
2 Lev. 249. & C.

~ 'The Teftator had Goods to the Value of 100/ and owed 20/ and
he devifed a Moiety of all his Goods to his Wife and to his Execu-
tor, equally to be divided ; the Executor paid the Debt of 20/ but
adjudged, that the Wife fhould have the full Moiety of 100/ be-
caufe, tho’ the 20/ was paid, the Executor had fufficient Aflets to
pay that Moiety. Gould. 149.

So where the Teftator devifed a Moicty of his perfonal Eftate to
his Wife, and then he gave feveral Legacies to feveral Perfons, and
afterwards devifed the Refiduum to 1. §. it was decreed, that if there
were fufficienr to pay the Debts, the Wife fhall have the full Moiety
of the Whole, and the Debts fhall be paid out of the refiduary Part;
and if he had Money, Bonds, and Lcafes for Years, the Moicty of
them fhall pafs. 1 Chanc. Rep. 16. Lee verfus Hale.

A. by Settlement had a Power to charge Lands with divers Sums
of Money, but by joining in a new Setilement had deftroyed that
Power. 4. by Will bequeathed 1000/, to 7. §. out of thefe Lands;
it was infifted, that though this might be good as a Charge, it fhould
take effe@ as a Legacy, which was rot hurt by taking an additional
Security for it ; like the Grant of an Annuity out of Land, to which
the Grantor has no Title, though it cannot charge the Land, it fhall
charge the Perfon of the Grantor ; the Teftator’s main Intent was to
give this Legacy to 7. 8. he fhall have it either one Way or another,
either out of the Land or perfonal Eftate.

Lord Chancellor: Here is a particular Provifion for this Legacy.
Now it is poffible for a Legacy to be charged in fuch a Manner upon
a certain Fund, as that upon its failing the Legacy fhall be loft: It
is material that this Bequeft is grounded upon a Powecr, and may be
thought no more than the Execution of that Power, which, if void,
muft of Courfe be a void Bequeft alfo. It is likewife obfervable,
that the Will gives the Refidue to the Teftator’s eldeft Son; fo that
to make this Legacy good, the Child who is the Legatee, and other-
wife provided for, muft take it away from another Child ; and what
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makes it {till harder in the principal Cafe is, that the Legacy would
by this Means be taken away from an Heir in Order to be given to a
younger Child. A Charge upon Land feems not to be fo ftrong as
a Gift of a Legacy.

But at length it weighed with the Court, that the Value of the
Land was fo confiderable as to amount to 1000/ per Aunum; and
the Defign appeared to be, to leave the younger Child two feveral
Sums of 1000/, one charged by exprefs Words upen the perfonal E-
ftate, the other upon the Land; his Lordfhip faying, that if a Legacy
be given to 7. §. to be paid out of fuch a particular Debt, and there
fhould not appear to be any fuch Debt, or the Fund fail, ftill the
Legacy ought to be paid ; and the failing of the Modus appointed for
Payment fhould not defeat the Legacy itfelf.  Sacile v. Blacket,
1 Williams 777.

(4.) Legatee dying before Time of Payment of the Legacy, and
where a Legacy fhall furcive.

By the Civil Law a Legacy is not due where the Legatee dies
before the Teftator 5 fo alfo if the Legacy is conditional, and he die
before the Condition is performed, or where by the Will it is to be
paid, but wo certain Day or Time appointed for Payment, and the
Legatce dies before that Time comes ; but if it is to be paid on a
certain Day, and the Legatee dies, ¢9c. it fhall furvive to his Exe-
cutor.

The Father bequeathed his Goods to be delivered to his Son wben
he fhall be of the Age of 24 Years, and if he die before that, then
his Daughter {fhall have them ; the Son dies long before the Age of
24 Y;,,ars: Adjudged, that the Daughter fhall have them immediately.
1 And. 33.

But where a Sum of Money was devifed, Remainder over, and
the Legatee died before he had received his Legacy, the F.ord Com-
miflioner Rawlinfor was of Opinion, that it thould go to his Execu-
tor ; but Commiffioner Huzchins held, that it fthould go to the Ad~
miniftrator de Bonis non.  Mich. 3 Will. 3.

A Legacy of 50/ was devifed to 4. R. when fhe hall be married
fhe died before the was marricd ; her Executor fhall not have it; but

! 2Bult. 123, 126, if it had been given to her ! zowards her Marriage, in fuch Cafe it
129, in Robertss (hoyld furvive to her Executor. 1 Bromwnl, 32. e

Cafe.

Devife of a Legacy to 7. §. and his Affigns, the Legatec died be-
fore it was paid : Adjudged, that his Adminiftrator fhall have it as
Affignee in Law. Roll. Abr.g15. :

Devife of a Legacy to 7. 8. to be paid Four Tears afrer the
Death of the Teftator, and the Legatee died within that Time :
Adjudged, that his Executor fhall have it after the Four Years ex-
pired. }

But if he had devifed the Legacy 20 le paid to T. S. when be
coines 10 the Age of 21 Qears, his Executor fhall have the Legacy ;
and fo he fhall, if the Devife had been of 20/ towards bis Niar-
riage, and he dies afterwards unmarried. 2 Bulff. 126, 129. In Ry-
berts’s Cafe.

The Teftator devifed Lands to H. B. and his Heirs, and afterwards
the Devifce died in the Life-time of the Teftator : Adjudged, that this
Devife was void, becaufe the Devifee was not in Being when the
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Will fhould take Effe® ; and the Word Heirs in this Cafe is not

a Dcfignation of the Perfon who fhall take, but a Limitation of the .

Eftate; for if it was a Defcription of the Perfon, then his Widow
would be endowed. Plcy. Com. 345. Brert verlus Rigden; cited
in 1 Rep. 105. in Shelley’s Cafe, and 155, in the Rector of Ched-
dington's Calfe.

So where the Devife was to R.2. in Fee, to the Ufe of H. B.
and the Heirs Males of his Body, and for Default of fuch Iffue to
his Daughters; afterwards R. B. died in the Life-time of the Te~
ftator, leaving Iflue a Danghrer, and his Wife with Child, which
was a Son, afterwards born: Adjudged, that neither the Son or
Daughter fhould have the Lawnds, for they could not veft in the
Son, becaufe they never vefted in R. B. his Father, he dying in the
Life-time of his Father ; and here the Word Heirs doth not give an
immediate Eftate by way of Purchafe, but 'tis a Limitation of the
Eftate. Cro. Eliz. 249. Hartopp's Cafe. 1 Leon. 253. S. C.

The Husband devifed a Term for Years to his Wife, anti/ the Iffue
of bis Body begotzen on ber fhould be Eighteen Qears old ; and if
he die without Iflue, then to his faid Wife for Life; he died, leaving
Iifue, but that Iffue died afterwards, before Eighteen: Adjudged,
that the Wife fhall have the Land until the Iffuc would have been
Eighteen if he had lived, becaufe the Time may be made certain by
computing it from his Death, till he would have been Eighteen, if
he had lived. Lane 56. Sweet verfus Beale.

But where a Legacy was devifed to an Infant, #0 le paid when
he comes of Age, and he died before; adjudged, that his Executor
or Adminiftrator fhall have it prefently, and not expeét till the Infant
would have been of Age, if he had lived. 1 Leon. 278. Lady Lodge's
Cafe.

So where a Legacy was given to a Feme Covert, to be paid z725-
in Eighteen Mouths after the ‘Death of the Teltator, and fhe died
within that Time ; adjudged, that her Husband fhall have the Le-
gacy, becaufe the Wife had an Intereft in it before the Day of Pay-
ment, and fuch an Intereft which her Husband might have releafed.
2 Roll. Rep. 134.

Devife of 8oo / in Truft to pay fezeral Anmuities, Gye. for Life,
and the Surplus of his Eftate to his Two Nephews, equally to be di-
vided; and direCted his Executors to lay it out for their Benefir ;
one of the Nephews and refiduary Legatces died in the Life-time of
the Teftator, and the other died Two Years after the Teftator’s
Death: Decreed, that the Nephews were Jointenants and not Tenants
in Common, and by Confequence he who furvived fhall have the
whole; for though thc Words equally to be divided made a Sc-
verance, yet that Claufe, by which the Executor is directed to lay
out the Surplus for the Benefit of his Nephews, makes it joinz ; and
the' Annuitants being all dead, the 8oo/ fhall go to the refiduary Le-
gatee furviving, and not to the Executor. 1 FPern. 424. Cock verlus
Berifh.

One Sands made his Will, and gave his four Daughters parti-
cular Sums of Money, and then fays, I gice all the Reft of my per-
fonal Eftate not bequeathed to my fowr Danghrers, Fudith, Sarah,
Elizabeth and Avuc equally, and I order the [everal Sums before gi-
cen to my Dangbters, and likewife their feveral Parts of my per-
foua! Efiate, fhall be paid them relpeétively at their Age of twenty-

one
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one or Marriage, which fhall firk bappen, {o as fuch Marriage fhall
be with the Confent of my Brcther Brown, if be be then living, and
if any of my faid three Daughters (N. B. one was then married)
Shall happen to die before her or their refpetive Age or Marriage
as aforefaid, in fuch Cafe I give the Legacy of ber or them [0 dying
as aforefaid to and berzeen the Surcicirs of my four Dangbters
equally.

One of the Daughters married in the Life of Brozwn without his
Confent, and died before the Age of twenty-one, leaving Iffue.

Her Reprefentatives bring a Bill in Chancery for this Legacy.

Lord Chancellor : 'This is not to be confidered under the Head
Forfeiture, it is merely a Legacy, and two Days of Payment ap-
pointed, with a Devife over, and the Perfon dies before the Time the
Legacy grew due; fo decreed, that fhe dying before Marriage zvith
Confent, or twenty-one, an Account to be taken of her Part, and
that the Improvements of it be paid to the furviving Sifters. Piggot
againt Morris, Seleit Cafes in Chancery, fol. 26.

The Teftator devifed a Sum of Money to 7. 8. 20 be paid at the
Age of Twenty-one, or Day of Marriage; the Legatee died before
either of thofe Contingencies happened: Adjudged, that his Admini-
ftrator fhall have the Money, becaufe the Inteftate had a prefens Ii-
tereft, though the Time of Payment was to come; ’tis likewife a
Charge on the perfonal Eftate, which was in Being at the Time the
Teftator died ; and if the Legacy fhould be difcharged by this Acci-
dent, it would be for the Benefit of the Executor of the Teflator,
which he never intended. 2z Pent. 366. See Smartle verfus Schollar,
TI. Fones 98. S.P. 2 Lev. 207. S.P.

But if the Devife had been of Money to 7. S. at the Aze of
'Twenty-one, or Day of Marriage; and if he die before either of thofe
Times, 'tis then a lapfed Legacy. 2 Penr. 342. in Cloberry’s Cafe.

Charles Withers the Teftator having a confiderable real and per-
fonal Eftate difpofed of it as follows: I give and bequeath to my
Daughter Mary, at her Age of Twenty-one or Day of Marriage,
which fhall firft happen, the Sum of 2500/ and my Will is, that
if my Son Charles thould die without Iffue Male of his Body then
living, or which may afterwards be born, that then my faid Daugh-
ter fhall have at her Age of Twenty-one or Day of Marriage, which
thall firft happen, the farther Sum of 3500/ over and above the
faid Sum of 25004 but in Cafe the Contingency of my Son’s dying
do not happen before the faid Age of my Daughter, or Day of Mar-
riage, then fhe fhall receive and be paid the faid Sum of 35004
whenever it fhall after happen; then devifes his real Eftate to
his Son in Tail, Remainder to his Brother in Fee, and goes on,
And my Will is, that the Lands and Premifles hereby devifed
thall be liable to and chargeable with the Payment of the faid Sum
of 3500/ whenever it.fhall become due and payable; and dire@s
that in Cafe of Failure of Iffue of his Son, his Daughter, her Heirs o;
Afligns, fhould join in a Surrender of fome Copyhold Lands to the
Ufe of his Brother, otherwife the Legacy of 3500/ to be void.

The Daughter marries, having attained her Age of Twenty-one,
and dies in her Brother’s Life-time, leaving the Plaintiff her Husband
who took out Adminiftration to her, and then her Brother died With:
out Iflue Male.

4 The
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The Queftion in Chancery was, whether the Legacy of 3500/
fhould be raifed out of the Land, the perfonal Eftate bcing deficient @
And whether it was fuch an Intercft in her, as fhould go to the Plain-
tiff her Adminiftrator ?

Lord Chancellor : Three Things were by the Will neceffary to
happen to intitle the Plaintiff's Wife to this Legacy; Death of her
Brother without Ifluc Male, Marriage, or attaining her Age of Twen-
ty-one : All three have happened; this Legacy muft go to her Huf-
band, who is her Reprefentative, and- who may well be thought to
have married her in Conlideration of this additional Fortune of 35004
though depending upon a Contingency. King v. Withers, Trin. 1735
Forrefter's Reports 117. '

Lands were mortgaged to the Father, and the Mortgage being for-
feited, the Father devifed 500/ to his Daughter, to be paid out of
the mortgaged Eftate at her Age of Twenty-one, or Day of Mar=
riage ; the Teftator and the Morgagor died, the Daughter married,
and died before the Legacy was paid ; and her Husband, upon a Bill
exhibited againft the Heir and Executor of the Mortgagor, had a
Decree for the Money, tho' both of them infifted not to pay it, be~
caufe the Mortgage was forfeited in the Life-time of the Teftator.
Chanc. Cafes 91. Clerke verfus Kujght.

Devife of a Legacy of 100/ charged on Lands, and to be paid on
the 29th Day of September 1668; the Legatee died Inteftate before
that Day, and her Mother adminiftered, and exhibited a Bill for the
Money, which the Dcfendant would have avoided, becanfe the In-
teftate had it upon a Condition, (2iz.) if fhe had lived till the 29th
Day of September, which Condition is now difpenfed withal by the
A& of God, (v7z.) by ttie Death of the Legatee before the Time this.
Condition was to be performed; and which now is impoflible to be
performed; but the Court held, that an Intereft was vefted in the
Legatee, and by Confequenee it fhall go to her Adminiftratrix,
Chanc. Cafes 112. Tnnocent ¢ Ux’ verfus T aylour.,

And this agrees with the Cizi/ Law, by which the Right of the
Tegatee is confidered in Two Capacities; one which makes him Ma-
fter of the Legacy immediately, fo that he may demand the Delivery
of it; the other is a Right which puts him in a Condition to demand
it, though not immediately; now in the firlt Cafe, the Time is come
in which the Right is vefted in the Legatee, and the Legacy is then
due; and in fuch Cafe, if the Legatee dies before he hath received
the Legacy, ’tis tranfmitted to his Adminiftrator, for in that Moment
of Time when the Teftator died, the Right is vefted in the Legatce;
and though there is a cerzain Time appointed for the Payment of the
Legacy, yet fince the Legatee hath acquired a Right by furviving
the Teftator, he tranfmits that Right to his Adminiftrator, though he
die before that Time. 2 Dom. 180, 181.

A Legacy of 30/ was devifed to 77 8. an Infant, to put him out
Apprentice, and he died before he was of a competent Age to be an
Apprentice : It was decreed, that it fhould go to the Executor of the
Infant, who in this Cafe being Scventeen Years old, and having made
a Will and named an Executor, it was allowed to be good. 1 Feru.
255, Barlew verfus Grant.

The Father charged his Lands &y Deed for the Payment of 4000/,
a-piece to his Daughters, for their Portions, to be paid to each of

them, at fuch Times and in fuch Manner as he by his Laft Will fhould
L dil‘t&,‘
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dire@®; and in Default of fuch Direion, then the Truftees were to
raife the faid Portions for each of his Daughters, payable at the Age
of Twenty-one, or Day of Marriage, which fhould firft happen ;
afterwards by his Will he devifed to his Two Daughters goo004
a-picce, to be paid to them in fuch Manner as by the Deed was di-
re@ted, and foon after died, leaving Two Daughters: one of them
died before Twenty-one, and unmarried ; her Mother adminiftred,
and brought a Bill againft the Heir and the Truftees, to have this Le-
gacy of 4000 /. and Intereft from the Death of her Daughter; and
it was infifted for her, that this was Debirsm in prefenti to the
Daughter, and therefore it being an Intereft vefted, it ought to go
to the Adminiftrator; befides it is a Duty arifing by the Will, and in
Nature of a Legacy.

But on the contrary it was infifted, that this Cafe depends on the
Deed, and not on the Will, which only confirms the Deed; and it be-
ing a Matter of Troft, Equity ought to favour the Heir; ’tis true, if
this had been a ILcgacy arifing by the Will, then it muft have gone
in a Courfe of Adminiftration; but ’tis a Duty arifing upon the Deed,
and was given as a Portion and not as a Legacy ; and it was not in-
tended, that the Daughter fhould have any Intereft in it till Twenty-
one, or Marriage; ’tis true, where there is Debitum in prefents,
though not payable till a future Day, it fhall go in a Courfe of Ad-
miniltration, becaufe it depends on the Will and affeés the perfonal
Eftate; and fo it is where Money is devifed payable ont of Lands,
becaufe this is efteemed a Legacy; but where it ftands upon a Deed
only, ’tis quite otherwife, and in the principal Cafe ’tis to come whol-
ly out of the Lands, and the perfonal Eftate is not made liable by
the Will ; and it was decreed accordingly for the Heir, and afirmad
upon an Appeal. 1 Pern. 312. Lord Pawlett's Cafe.

Devife of the Surplus of a perfonal Eftate, being 30000/ to the
Lord Craven, during the Minority of the Teftator’s Son, to the Ufe
of him and the Heirs of his Body; and if he died without Iffue during
bis Minority, then to the Children of his Sifters, and made his Son
Executor, and the Lord Craven Executor, during zhe Minority of
his Son, who proved the Will; and then the Son' being of the Age
of Eighteen, died without Iffue, having by Will devifed to his Wife
(the Plaintiff) all his perfonal Eftate, and made her fole Executrix;
and it was infifted for her, that the Eftate was abfolutely vefted in the
Son, for the Devife to the Lord Crazen, being during the Minority
of the Son, (which muft be intended to determine at Seventeen Years)
and he being likewife made Executor during fuch Minerity; this thews
that the Teftator intended the Lord Craozen’s Intereft fhould continue
no longer than till the Son came to be Seventeen Years old, and
then, and not till then, that the perfonal Eftate thould be vefted in
him; and though it was objeted, that thefe Words during the Mi-
nority fhall be intended until the Son is of the Age of Twenty-
one Years; yet it was decreed, that the Minority was detesmined
when the Son was Seventeen Years old; and that this was a Truft
vefted in him, and the Remainder over to the Children of his Sifters,
void.  Chanc. Cafes 326, Whitmore verfus Weld. 2 Vent. 367.
Chanc. Rep. 2 part, 167.

The Father fettled Lands to raife 100/ per Annum for his eldeft
Son, and 100/ a-piece for his younger Children, to be raifed and
paid according to their Sgniority, and Maintenance in the mean Time;
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fome of the younger Children died living their Father: It was de-
creed, that the Adminiftrators of the dead Children thould have no
Beneft of their Portions, but that the fame fhould ceafe; but that if
aay of the Daughters had marricd in the Life-time of their Fathef,
and afterwards died, the Husbands, as Adminiftrators to them, fhould
have their Portions; for mo certain Time being appointed for Pay-
ment of thefe Portions, but that being left indefinitely, it doth not
attach till the Death of the Father. 1 Perm 334. Braithwaite v
Braitbwaite.

Devife of a Portion to a Child, with Intereft, but not payable till
the Age of Twenty-one Years, or Marriage; the Child died before
Twenty-one, and not married; it fhall go to his Adminiftrator.
1 Fern. 462. Coflins verlus Metcalfe.

By the Civil Law there is no Survivorfhip amongft Legatees; for
if Goods are devifed to Two jointly, and afterwards one of them
dies, the Executor of the dead Legatee fhall have his Share; but
where the Teftator devifed Goods to Two jeintly, and the Executor
affented to the Legacy, and then one of them died; adjudged, that
by this Aflent an Intereft is vefted, and 'tis become a Chattel, and
governable by the Rules of Common Law. 2 Lew. 209. Buftard
verfus Stukley.

T homas Cole by Will gave to his Grandaughters Elizabeth and
"Anve, and to his Grandfon Thomas 1000l a-piece of his Eaft-India
Stock, and the Intereft thereof for their Ufe; and if any dies to the
Survivors or Survivor, fhare and fhare alike, and Wills that the In-
tereft be paid to their Father, his Sen Howard, to be improved to
their Ufe.

'The Grandfon died an Infant, whereby his Share furvived amongft
his two Sifters, and then one of the Sifters died.

In Chancery the Queftion was, whether the Share fhe had taken by
Survivorfhip upon her Brother’s Death fhould furvive to the other Sifter,
as well as her original Legacy of 10co Z or whether that Share taken
by Survivorfhip fhould go to the Father, who was her Adminiftrator;
held that it did not go to the furviving Sifter, but to the Father, who
is Adminiftrator of the deceafed Sifter. Rudge againft Barker, Lrin.
1735, Forrefler’s Rep. fo. 124.

(5.) Of Executor giving Security for Payment of Legacies, and of

Securities in general.

An Executor may in fome Cales be compelled to give Security to Duncomb . Stint,
pay a Legacy, as where 10004 was devifed to 7. . to be paid at ! Chanc. Rep. 121
the Ageof 21 Years; and upon a Bill exhibited againft him, fuggeft-
gelting a Devaflavit, and praying, that he might give Security to pay
the T.egacy when due, it was decreed accordingly.

Where a Legacy is devifed to a Céry Orphan in any Part of Eng-
land, the Exccutor may be compelled to give Security for the Pay-
ment thereof to the Court of Orphans. 1 Flent. 18o0.

A T.egacy was given to the Son 10 be paid ar ten Years old, and
at that Age it was paid to the Father, who afterwards died infolvent ;
now it appearing, that the Executor, when he paid the Money, ro0k «

Beud to fave bimfelf harmlefs 5 it was held,- that he took this Securi-
ty at his own Peril ; and therefore, - tho'the Payment to the Father
was
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HHofloway . Colling, a5 good, it was decreed that the Executor fhould pay it again to the
tRhanc BeP- 245+ 1 epatee. 26 €ar. 2. Holloway's Cafe.

The Teftator devifed 8oo/ to 7. S. to be paid by his Executor

when the faid 7. §. fhall attain to the Age of 21 Years; the Lega-
tee by his Guardian exhibited a Bill, that the Executor might give
Security for the Payment of the Money; and it was decreed ac-
cordingly.
. If the Spiritual Court go about to compel an Executor to pay a
Iegacy, without giving Sccurity to refund, in cafe there fhould be a
Defect of Aflets; a Prohibition fhall go, as it was refolved in the Cafe
of Kuight verfus Clerke.

(6.) Of Refiduary Lecatees, and of the Surplus of the Eftate.

'The Teftator devifed the refiduary Part of his Eftate to 720 Exe-
cutcrs, one of them died: It was decreed, that his Adminiftrator
{hall have the Moiety as Tenant in Common, and that it fhall not fur-
vive to the other. Chanc. Rep. 238.

Fane «erfus Fane, Devife of feveral Specific Legacies, and that 1ooo/. fhall be
¢ Ver. 30. raifed out of her Plate and Jewels for her Funeral, and all the reft of
her Goods and Chattels to her Executors; then there follows this
Claufe, (¢i2.) I gize untomy Executors 100 L for their Care and Trou-
ble, and after my Debts and Legacies are paid, 1 give all the yeft
of my perfonal Eftate unto the Children of Sir Francis Fane, the
Money to be paid into the Hands of their Father: Decreed, that the
Children fhall have all the refiduary Part, and that the Executors
thould take nothing by the Devife of all the reft of the Goods and
Chattels to them, becaufe they had 100 / a-piece devifed to them.
Petit werfus Smith, 'I'wo Executors, to whom the Teftator devifed s/ a-piece, and
5 Mod- 247. died without any Difpofition of the Refidue of his perfonal Eftate ;
the Will was proved in the Spiritual Court in common Form; and
then one of the Daughters of the Teftator fued for her diftributive
Part of the Refiduwm; infifting, that the Executors had no Title to
ir, becaufe each of them had a pecuniary Legacy; and the Court gave
Sentence againft them to exhibit an Inventory, in order to make 2 Di-
ftribution; but a Prohibition was granted, upon a Suggeftion, that the
Court had not fuch Power, but only when the Party died Inteftate.

Grace Lawfen by Will, énter alia, gave a particular Legacy in
Truft for her Daughter E/izabeth, Wite of Allen Fobnfton, for her
own fcparate Ufe, exclufive of her Husband’s, during her Life, and af-
ter_her Deceafe to fuch Perfons as fhe fhould give the fame to by
Willy or other Inftrument in Writing; and of this Will, Grace made
Elizabeth Executrix. In Chancery the Queftion was, whether as
there was a Legacy given in Truft for the Benefit of Efizabeth, fhe
was intitled to the Surplus of the Eftate of Grace Lawfon, as her
Executrix, or became only a Truftee for the Benefit of the next of
Kin., Lord Chancellor, the Executrix is not excluded of the Surplus.
The Ground of this Court’s decreeing the Surplus in fuch Cafe to be
diftributed, is founded on Confiderations of Equity, and on fome Fa&
from whence arifes a violent Prefumption amounting to Evidence, that
the Executor was only to be a Truftee: The firft Cafe on this Subje&
was, that of Fofter and Monk in the Time of Lord Pefferies, 1 Pern.
473. The Tradition of that Cafe he has heard to be, that Lord
Jefferies thought there was fomething of Fraud in the Party’s getting
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to be made Executor, and belides thought it abfurd, that when the
Executor had a Legacy of 5/ given him for bis Trouble, he thould
claim the Refidue of the Eftate to his own Benefit; from that Time it
has been taken, that where the Executor has a Legacy for bis Care
and Trouble he fhall be a Truftee for the Refidue, it has been fince
carried farther, and held that where a Legacy is given to an Executor,
he fhall be a Truftce for the Refiduum. Farrington and Knightley,
Preced. Chan. 566. Cuafes L. E. 442. Diftinétions have been en-
deavoured at, on Account of Nearncfs of Relation between the Exe-
cutor and Teftator, but over-ruled, Grancil and Beauford, 2 Vern.
648. but has prevailed in Favour of a Wife made Exccutrix. Ba//
and Smith, » Vern. 675. As to the principal Cafe, it is a Legacy of
that Kind, nc Inference can be drawn from thence, that the was not to
have the Refidue, it is a Legacy in Truft for her feparate Ufe exclufive
of her Husband, for though the Teftatrix intended that the Exccutrix
fhould have the Whole; yet as the intended this Legacy for her fe-
parate Ufe, exclufive of her Husband ; there was a Neceffity for
Vefting it in the. Manner it has been done. Griffizh and Rogers, Prec.
Chan. 231. Barely giving a Legacy in Truft is not a fufficient Foun-
dation for fuch a Diftinction, but this is a Truft of a particular Kind,
and abfolutely neceflary to anfwer the Purpofe the Teftatrix intended.
Barn. Rep. fo. 94.

" Where Lands are devifed to be fold for Payment of Debts and Le- 2 Vent. 349.
gacies, and after thofe are paid, then the Refidue of the perfonal E-
Slare is devifed to the Executor ; yet that very perfonal Eftate fhall
be Aflers, and fhall be applied to the Payment of the Debts as far as
it will go, and the Land fhall be charged no farther than to make
up what remains unpaid, and this in Favour of the Heir.

Two Executors, one of them is made refiduary Legatee; in fuch Cox wer. Quantock,
Cafc he may maintain an Aéion againft his Companion, for Taking * “han Rep- 238-
or Detaining the Goods of the Teftator; and if both of them are
made refiduary Legatees, and then one of them dies Inteftate, it hath
been held, that his Adminiftrator fhall have a Moiety of the Refidnum
after Debts and Legacies paid; becaufe the Teftator intended an equal
Share to both, and his Intention fhall prevent the Survivorfhip; but
it hath been otherwife decreed; as for Inftance,

* The Teftator made Two Executors, and devifed to them a Legacy Cock werfis Berrich,
of 20 /. a-piece, and likewife 8oo /. in Truft, to pay feveral Annui- ' Vern- 425.
ties to Three Perfons (naming them) for Life, and the Refidue of his

Eftate to his Nephews, Charles and Fobun Cock, equally to be divided

‘betzoeen them, to be laid out by his faid Exccutors, for zbe Benefir

of bis faid refiduary Legatees ; one of them died in the Life-time

of the Teftator, and the other Two Years after the Tleftator’s Death;

the Queftion was, whether the refiduary Legatees were Tenanrs in
Common, or Jointenants; if the later, then the Survivor fhould have

the whole Surplus; and it was decreed he fhould have the Whole,

for the Teftator intended their Benefit, and rone to the Exccutors ;

‘tis true, the Devife was {evered by the Words Egually to be divided,

but by the Appointment, that his Executors {hould lay out the Mo-

ney for the Beuefit of the Legatees, it was joint.

Two Executors, one of them was made refiduary Legatee; he may
retain the Refiduum againft the other; and if he take ir, or any Part
thercof, he may have an Aéion of Trefpafs againft his Co-executor;

but where a Man makes one Exccutor, and gives him a Legacy, and
M leaves
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Jeaves the Refidue of his perfonal Eftate undifpofed, the I xecutor
fhall not have it, quaterus Exccutor; but the next of Kin of the Te-
ftaror fhail have the Adminifiration, and it fhall be diftributed accord-
ing to the ™ Statute.

But where a Man is made refiduary Legatee, and he dies before
the Will is proved, his Exccutor fhall have the Adminiftration, and
pot the next of Kin of the firft Teftator, becaufe the refiduary Lega-
tee is ™ fu foco hevedis ; and in fuch Cafe, if he die before Probate,
or after, his Executor hath the Right of Adminiftration,

The Teftator devifed {everal Legacies to particular Perfons (naming
them) and the Refidue of his perfonal Eftate to E. G. and made 7. &.
Exccutor, and died, which faid Z. & the Executor, was Debtor to
the Teftator in the Sum of 4c0/ It was infifted, that the Teftator
having made his Debtor Executor, the Debt was by that Means dif-
charged; and if fo, then the 400/ was no Part 'of his perfonal Efate,
and by Confequence there was no Refiduzm; and it appeared, that
there was fufficient Aflets befides to pay all Debts and Legacies ; yet it
was decreed again{t the Executor, that he fhould pay the Refrduum
of the Eftate to E. G. to whom it was devifed.

(7.) Where Intereft hall be paid for a Legacy.

Where a Debt is due to the Teftator, he may by his Will refpite
the Payment thereof to the Legatce, and in fuch Cafe he cannot
demand any Intereft for the Forbearance, and much lefs he cannot
pretend to Cofts and Damages, tho’ the Debt was of fuch a Nature
as the Default of Payment might intitle him to fuch a Demand.
2 Dom. 157.

Adjudged, That where #o certain Time is appointed for the Pay-
ment of a Legacy (if the Legatee is an Infant) he fhall have Intereft
after one Year from the Death of the Teftator, becaufe a Year is
always allowed to the Exccutor, that he may be informed whether
there are any Debts owing by the Teftator, and no Laches fhall be
imputed to an Infant; but if the Legatee was of full Age when the
Teftator died, he fhall have no Intereft but from the Time of the
Demand of this Legacy, unlefs 'tis made payable at a ° cerzain Day,
and in fuch Cafe he fhall have Intereft from that very Day. 2 Sa/k.
415. Snell verfus Dee.

Where Legacies were devifed to Iufants payable at a certain
Time, which expired during their Infancy, and the Executor refufed
to pay the fame, becaufe the Legatees could not give any Difcharges,
by Reafon of their Infancy : It was decreed, that the Mafter fthould
put out the Money at Interft in the Name of the Guardian, or of fuch
other Perfon as he fhould think fit, and that the Defendant thould
be i;:dcmniﬁed againft the Infants. Chanc. Cafes 95. Dyke verfus
Dyke.

.yA/Z Infant exhibited a Bill by his Guardian for a Legacy of 100/
devifed to him; the Defendant by his Anfwer confefled the I.cgacy,
and that he was always ready to pay it, fo as he might be iawfully
difcharged, which the Plaintiff by Reafon of his Infancy could not do;
and therefore infifted, that it might be paid without Intereft ; which
was decreed accordingly, and the Dcfendant to be indemnified. Chare.
Cafes 264. Bullen verlus Aller. |

2 A Lec-
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A Legacy was given to an Infant, the Teftator having a great
Deal of Money in Bank Stock, the Executor was refiduary Legatee;
a Bill was brought in the Exchequer for the Legacy; and the Que-
flion was, whether it fhould bear Intereft, and from what Time.
Chief Baron Pengelley and Baron Hale: 1t is a certain Rule, that
where the Fund is certain, as when charged on Land, it fhall bear
Intereft, becaufe it plainly appears the Rents are received.  So the
Fund on which it is charged produces a Profit here, it is equally ccr-
tain, and therefore fhould bear Intereft, Salk. g415. Small verfus Dee,
and fhould be from the Teftator’s Death.  But this was oppofed by
Carter and Comyns, Barous, that it fhould only bear Intereft from a
Vear after the Teftator’s Death, for as Lcgacies are to be paid after
Debts, the Executor has that Time to inquire, till which Time they
are not payable, fo not to bear Intereft; which vas agreed.

A Difference was offered to be made, that as this was a Legacy
to an Infant, it could not be fafely paid, and therefore could not bear
Intereft; to which it was anfwered by the Chief Baron, that it might
be fafely paid into the Hands of an Infant, having proper Evidence
of the Payment, as is WWentworth’s Executor 313. And per Carter,
it may be paid into the Hands of the Guardian, having Evidence ; but
if he takes Security from the Guardian which fhould prove-defective,
there as he does not rely on the Security the Law gives, he muft de-
pend on that taken at his Peril. Bilfon verfus Saunders, Selett Cafes
in Chancery, fo. 72.

Devife of 500/ to his Grandaughter (then an Infant) 70 be paid
at fuch Time and in fuch Manner as his Wife (who was Executrix,
and the Grandmother) fhonld think fit and beft for bis faid Gran-
daughter : ‘The Executrix lived Twenty Years after the Death of
the Teftator, in all which Time this Legacy was never demanded;
and then fhe having made the Defendant her Executrix, fhe died
without paying this Legacy; and upon a Bill exhibited againft the
Executrix of the Executrix for this Legacy, tho’ no Demand was
proved ; and tho’ the Time and Manner of paying it was left to the
Wife ; yet it was decreed to be paid with Intereft from the Death of
the Teftator. Churchill verfus Speake.

(8.) Other Cafes concerning Payment of Legacies.

Devife of a Sum of Money to 7. §. to be paid to him whom the
Teftator fhall appoint; he died without making any Appointment,
this is a good Devife to T. §. Chan. Rep. 198.

The Teftator devifed 500/ to I. §. which 4. B. now owed him
upon Bond; afterwards the Money was paid to the Obligee: Ad-
judged, That the Legacy was due, though the Security was altered.
Ragm. 335.

Devife of 100/ to a Feme Covert, #0 be paid within Six Months
after the Leflator's ‘Death ; and a Bill being brought for this Legacy
by the Husband, the Executor anfwered, that he had paid it to his
Wife, and had her Receipt: This was decreed to be no good Pay-
ment, but that it thould be paid to the Husband, with Intereft, it be-
ing appointed by the Will to be paid at @ cerrain Time.

W here Lands are made fubject either by Deed or Will, even thofe
which are barred by the Statute of * Limitations, fhall be paid, be-
caufe they are ftill Debts in Equity ; and though the Statute hath

taken

1t Vernon 251.

Palmer . Trevor,
1 Vern. 261.

1 Salk. 154
? t Vern. 256.
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taken away the proper Remedy to recover them, yet the Duty re-
mains. .

In 1707. Sir Herry Fobnfon was indebted to Blakezvay in 3434

In 1714. he received 50/, in Part.

In 1719. Sir Heunry died having made his Will, and devifed his
Lands to his Executors, 7z Truft ro pay bis Debts; the Executors
renouncing, the Earl of Strafford adminiftered with the Will an-
nexed.

Blakeway brought his Bill to be paid out of Affets.

'The Earl of Strafford pleaded the Statute of Limitations, and that
neither he nor (as he believed) Sir Henry made any Promife to pay
the Debt within fix Years before the Bill brought.

Lord Chaucellor : 1 would be cautious of giving any Relief againft
an A& of Parliament ; but it is plain the Debt is not extinguithed by
the Statute of Limitations, fince the Statute muft be pleaded, which
the Defendant is not bound to do; and if he afterwards will acknow-
ledge the Debt, it takes it out of the Statute; his Lordfhip over-
ruled the Plea.

Upon an Appeal brought in the Houle of Lords this Decree was
reverfed, and the Plea ordered to ftand for an Anfwer. Blakeway
againtt The Earl of Strafford. 2 [[illiams 373. Vide 2 Vern. 141.
Gofton v. Mill, and Staggers v. Ileloy.

1 Salk. 153, I.ands were {ettled on Truftees to raife Money for the Payment of
Debts and Legacies; all the Money was raifed, but not paid, as di-
reGted by the Teftator ; and this being made an Objeétion why the
Heir fhould not have the Lands, that the Money was not paid by the
Truftees, but that they converted it to their own Ufe ; but decreed,
that the Heir at Law fhall have the Lands difcharged of -the Debts
and Legacies, becaufe the Lands were fubjet and Debtor to them,
but not to the Default of the Truftees, againft whom both the Cre-
ditors and Legatees may have a proper Remedy.

Gofling ©. Dorney, ~ Lands were devifed to be fold for Payment of Debts and Iegacies ;

1 Vern. 482. the Lord Chancellor Nottingham decreed, that they fhould be paid
pari paffu in equal Proportion ; but the Lord Keeper North reverfed
that Decree, and gave Preference 70 the Debts, and fo he did in the

4 1 Chan. Rep. 248. Cafe of @ Hixon and JVitham ; but the Lord Chancellor Zefferies was

Poftea part. 7. not fatisfied with this Reverfal. '

§. VIII. The Divifion of Teftaments.

1. Of the antient Dizifion of Teffaments.
2. Another Threefold Divifion.

P Orafmuch as that (1) antient Divifion of Teftaments, whereby
 Inftit. de tefta. or- they’ were firft diltribured into Two Sorts ', the one Teftament
din. §. 1. . being termed Calaris Comitiis °, the other Pricintium *, (whereunto

s f.e. Vocatis comi- . . .
tiie, fen vocato po. afterwards a third Kind was added, called Per a5 & Zibram *)) hath

pulo, a2 Greco Ver- been

bo xans, quod eft
voco. Tempore namque pacis, bis tantum in anno Teftator, convocato per cornicinem populo, eoque prefente, ac

quafi tefte, ultimam fuam voluntatem declarare folebat.  Minfing. in d. §.j. * Hoc teftamentum fieri confue-
vit ab exituris in przlium, ob dubiam belli aleam. Inde procinttum dicitur, non quod fuccinéte fieret, fed quod pro-
cini dicuntar milites, quafi precinéti & expediti. Viglius ind. §.j.  * i e. Per imaginariam venditionem ;
prafentibus enim teftibus una cum libripende feu zftimatore pirimonti, i= qui fucceflor defuntti futurus erat, moritari

bona emebat, deinde percutiens libram, illad @ris qual pretiurn dibat ei a quo hzreditatem expeftabat. Minfing. poft.
Vigl.ind. §. j. 4
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been long fince abolifhed *; and worn not only out of Fafhion, but* Text.ind.§.1.
almoft out of Mcmory ; infomuch that unto fome their very Names

may fcem very ftrange. Unwilling therefore, to offer any Thing

more tedious than profitable, I thought good to make Report of fome

other Kinds of Teftaments, whercof haply we may have fome Ule in

England.

Underftand therefore, that (2) of Teflaments fome be fo/emn, fome
unfolemn 5 fome written, fome wnteritten, or nuncupative ¥; fome
privileged, and fome not privileged *.

Y Jure Civili Tefta-
ment. fcriptum non
videtur alia fpecies a

Teftamento folenni,
plerumque enim hzc duo confunduntur, & indifferenter feu promifcue ufurpantur. (Bar. in L. Tabular. . Quemad. te-
ftament. app. & apertius Minfing. in §. fed cam. Inftit. de tefta. ord. & in §. fin. ibid. Grafl. Thefaur. com. op.
§.tefta. q. 10. n. 1.) At vero jure quo nos utimur infpeto, plane diverfa funt. Szpius etenim neceflarium eft, ut Te-

flamenta noftra fint fcripta, fed ut fint folennia nunquam.
tur in feriptum & non feriptum.  Grafl. Thefau. com. op. §. tefta. q. 10, & q. 11. n. 3.
je&. ult. vol. L 1. tit. 7. Adde Jul. Clar. §. teftam. q. 3. ubi tradit nobis aliam tetamentorum

§. IX. Of folemn Teftaments.

1. What is a folemn Teftament.

2. No Ufe of [olemn Teftaments bere in England.

3. The Rigour of the Civil Law concerning Ieftaments.

4. This Rigour juftly reformed.

5. What moved Jultinian zo exatf the Number of feven Witneffes
in Leftaments.

6. Two or Three Witneffes fufficient by the Law of God.

Olemn T eftaments are they, (1) wherein are all thofe Solemnities

of the Civil Law: As the Prefence of Sezen Witnefles, and re-
quired thereunto, their Subfcription, their Subfignation, the Expedi-
tion of the A& at one Time, Gc. *. But (2) of this Kind of Te-
ftaments we have no Ufe in England ®. Wherefore it thall fuffice,
that I have fhewed that fuch a Kind of Teftament there is mentioned
in the Civil Law ; to the (3) Obfervation whereof the Roman Peo-
ple were ftri¢tly tied in the Making of their Teftaments, (much like
as were the Fews to their Jewifh Ceremonies:) So that if any one
of thefe Solemnities were omitted, the Teltament was void ¢. Which
Thing was not only hard to be performed, but in fome refpe&s alfo
ungodly. For that it was not fufficient for any Man, to prove a
Teftament by Two or Three Witnefles, (the Law of God requireth
no more %) but it muft be proved forfooth by Seven Witnefles °.
Wherefore with (4) good Reafon was this Excefs reformed, firlt by
the Ecclefiaftical Law, which did reduce the Number of Sezen 17iz-
neffes to Three, (the Parochial Minifter being one f,) and in fome
Cafes T'wo £ ; and then by the general Cufltom of this Realm, which
diftinétly requireth no more Wimefles than Two, fo they be free
from any juft Caufe of Exception ®. The Reafon (5) wherewith Fa-
Sinian was moved to approve thefe Solemnities, and to add there-
unto as he did, was, as he doth frankly acknowledge, (Proprer tefta-
mentoram finceritatem, ut nulla fraus adbibearar’,) And 1 doubt
not but before he did fet down fo precife a Law, he had fufficient
Trial of great Cunning and Craft pra&ifed in the making and proving

Quinimo vel eod. jure Civili teftamentum infolenne dividi-

z Mantic, de con-
divifionem.

2 §. Sed cum paula-
tim. Inftit, de tefla.
ordin. L. Hac con-
fultiffima. C. de tefta.
b Supra §. 5. n. 1.
Sir Tho. Smith de
rep. Angl. lib.3.c.7.
Bradt. lib. 2. c. 23.

€ L. 1. Injuft. rupt.
& irrit. tett. ff. Min-
fing. ind. §. fed cum
n. 12.

4 Deut. ¢. 19. Matth.

c. 18. Mantic. de
conject. ult. vol. 1. 6.
tit. 3. n. 18.

¢ D. §. fed cum pau-

latim.

f C. cum efles. de te-

fta. extr.

& Tefta. videlicet ad

pias caufas condit. c.

relatum. cl. j. de te-

fta. extr.

b Lindw. c. flatut. de

tefta. 1. 3. provincial.

conflitu. verb. pro-
atis, Peckius in c.

privilegium. de reg.

of Teftaments; (I would there were none in England ;) which urged jur. 1.6. n.7.

him to go from that Rule (6) and Law of Ulpian the famous Law-
yer; the fame alfo being moft agreeable to the Law of God. Ub:
N nUmerus

i D. §. fed cum pau-
latim, Inft. de tefta.
ord.
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numerts reftium non adjicitur, etiam duo fufficiunt ; pluralis enim

® L. ubi de teftibus. efucutio duorum numero contenta eft *. Where he faith, the pluial

. Speech is content with Two, which is the Reafon of the Law, it

hath this Senfe : It was a Thing very well known, that one Witnefs

alone was not fufficient to decide a Controverfy, (the Teftimony of

1 C. licet. c. venient. one being as the Teftimony of none ';) and therefore there were res

f{i‘gusj“g{“t’r“f“isg;:: quired WWitneffes : But how many Witnefles were fufficient, was doubt-

re. 33. Q. 2. ed of.  Whereupon Ulpian an{wereth, that albeit Witnefles are re-

! quired, yet that plural Speech, Hizueffes, is fatisfied with Two ; and

fo Two Witnefles are fufficient, where a greater Number is not re-

#DD. ind. L. uwbi. quired ™; but by our Law where Lands are devifed, Three Wit.
nefles are required.

§. X. Of unfolemn Teftaments, and whether the afore-
{aid Definition of a Teftament do agree to our Te-
ftaments in England.

1. What is an unfolemn Teftament.
2. Of the Freedom we enjoy in England én making our Tefta-
ments.
. Writing required in the Devife of Lands.
. Many Things permitted which be not neceflary.
. Whether it be needful that Witneffes be required in a Tefta-
ment.
6. Whetber our Teftaments in England do agree with the former
Defmition of a Teftament.
7. Sume Reafons whereby it fhould feem that the former Defini-
tion and our Teffaments do not agree.
8. The former Defmition of a Teftament doth comprebend both
folemn and unfolemn Teftaments.
9. The Reafons which prove that this forefaid Definition doth
comprebend borh I eftaments.
1o0. Ulpian did flourifh before Juftinian.
11. The Lucreafe or Decreafe of Solemnities do not make the Te-
Stament to (werve from the former Definition.
12. A unfolemn Marricge is a true Marriage in re(petl of the
Knot or Effence of Matrimony.
15. A Military Teftament, though unfolemn, is properly a Tefta-
ment.
14. A/?l"eﬁament among [t Children is properly a Teftament, the’
unfolemn.
15. A great Inconvenience if an unfolemn Teffament were not pro-
perly a Teftament.
16. What is a Teftament properly (o called ?
17. In England our Teftaments, though unfolemn, bave the EffcF
of Teftaments properly (o called.
18, An Anfwer to thofe Reafons which feem to prove our Tefta-
ments do not agree with the former Definition.
19. The former Definition is not of any [pecial Teftament.
20. 1 he Conclufion.

wi how

3 Unfolewnn
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Nfolemn Teftaments are (1) fo termed, where the Solemnities
of the Civil Law above-mentioned, or any of them, are omit-

ted, at the Making of the Teftament *: Without which, by the Civil 2 L.j. de injuft. rupt.

. ‘1b . . ,) & irnt. tefta. ff.
Law, the Teftaments are void °, except in certain Cafes.  But (2) vp 7 ;1. Haccon-

with us in England they are not void: For that our Teftaments are fultifma. §. ex im-
not fubje& to the Ceremonies of the Civil I.aw, but are made with perfe&. C. de cefta.

. d Freed d ; b Dirari © Minfing. in §. fed
all Liberty and Freedom, and (as one reporteth) Fure militari ‘. qm palatim. Inftic.

And fo we are no farther tied than to the Obfervation of thof: Requi- deﬁef;a. c;rd. 1z
‘ : d : : ¢ “ D. Smith tract. de
fites that be neceflary Fure gentium . Which requireth but Two g Ang. 1. 5.

Witnefles ©: Saving that in (3) a Legacy or Devife of Land Three c. ;. Quod tamen in-
Witneffes and Writing is alfo neceffary, and that to be made in the diltinfte non ad_g'it'
Life of the Teftator . Howbeit, it is not to be doubted but that a ;ﬁ{,‘}{‘;’qp“j;ﬁu‘;‘é;’; o
Man may make his Teftament in Writing, wherein he difpofeth of famentis militaribus
his Goods only, and fo he may ufe the Teftimony of more Witneffes ©ompetete rur:?d:ﬁ:;
than Two. Alfo (4 if he will, he may procure the Witnefles to duchas  teftamentis
fubferibe their Names to the Teftament, yea, to every Page of the decedere, & id genus
Teftament, (if there be divers;) and it is a good and fafe Courfe, ?::f’s.(‘i:;‘“;ti:: g
whereby many Forgeries might be prevented, or more eafily detected. firatibus * non  licet
But no (5) Man is tied to the Obfervation of thefe Cautels €, (ex- yendicare, (ot cod.
cept as before) no not fo much as to require the Witnefles ": So be- %{og'af{(), teftium, ;;;

neficial are the Laws of this Realm to the Subjeéts of the fame. pro folennitate in mi-
litari teft. requiritur,

(communi interpretum calculo,) ab Anglis teftantibus non ita neceffario obfervatur. 4 Milites ad {olennitates tan-
tum juris gentium aftringi videre eft apud Dec. in L. milites. C. de tefta. mil. poft. Bar. in L. j. C. de facrofanct,
Ecclef. & DD. in L. j. ff. de mil. tefta. Quibus adde Tiraquel. de privileg. piz caufe, ¢. 3. ¢ Dec. ind. L.
Milites. Mantic. de conje&. ult. vol. lib. 6. tit. 3. n. 9. in fin. f Stat. H. 8. anno 32. c. 1. 8 Lindw.
c. in flatutum de tefta. 1. 3. provincial. conftit. Cant. verb. probat. b Ratio eft, quia rogatio teftium non eft
juris gentium aut divini. Ab. Covar. & alii in c. relatum. el. j. «.: tefta, extr. Tiraquel. de privilegiis piz caufe, -c. 3.
quo pofito, conftat, Anglos pleniore libertate frui in condendis Teftamentis, quam quz vel ipfis militibus indulta fuit a
jure civili : quo (fi communi fit credendum opinioni) rogatio teftium eft neceffaria.  Jul. Clar. §. teftim. q. §8. Quam-
vis non defint qui contendunt rogationem huju{modi non ad folennitatem exigi, fed ut ex eo facilius dijudicari poffit, Mi-
lites, proferendo verba qua fonant in teftim. ea deliberate & ferio, animoque teftandi, non joco, non perfunttorie pro-
tuliffe, ut {zpe folent alias. Tiraquel. de privil. piz caufe, c. 3. Wefenb. confil. 38. n. 55. Adde quod in Tefta-
mento inter liberos, ubi attenditar folennitas juris gentium, non eft neceffarium ut teftes fint rogati. Grafl. Thefaur.
com. op. §. teftam. q. 12. Clar. §. teflim. q. 18. Dec. confil. 610. Denique, nec in tefto. ad pias caufas (in cujue
confetionem adhibend funt juris gentium folennitates) requiritur ut teftes fint rogati, ut habet com. op. tefte Covar. in
¢. relatum. el. j. de tefta. infr. §. 16.

€
But (6) here methinks a Queftion doth offer it {cif to be refolved.
If all our Teftaments in FEngland be unfolemn, and (7) if by the
Civil Law regularly all unfolemn Teftaments be void, infomuch that
if but one Solemnity be omitted, the Teftament is no Teftament *; ‘L. j. de injuft. rup.
e 8 . & irrit. tefta. ff. L.
how doth the Definition of a Teftament above-mentioned, borrowed ¢ %o L. ¢
out of the Civil Law, agree with our Teftaments here in England, unus. de tefta. C.
being all unfolemn Teftaments 2 It fhould feem we had need to feck
a new Definition, and that I have erred, together with other our
Common Lawyers of this Realm; in borrowing that Definition,
which agrecth fo juft with their Teftaments, with which our Tefta-
ments do not agree. For if the Definition did agree with both Te-
ftaments, they fhould agree betwixt themfelves; but the Teftaments
do not agree betwixt themfelves; and therefore the Definition doth
agree but with one alone. If it agree but with the one, and we
confefs it doth agree with their Teftaments, how then can it agree
with ours alfo 2
To this Queftion briefly my Opinion is this, that the (8) Defini-
tion doth comprehend both folemn and wnfolemn Teftaments; and
therefore is agreeable to our Teftaments. The Antecedent I prove, . [ .
e . i ) p- in L. j. de
(o) thus. "L'he Definition (as appeareth) was made by Ulpsan ™ : 'This ea. £
Ulpianus
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Ulrianzs (10) is onc of thofe antient Lawyers, whofe Anfwers, De-
finitions, Rules and Conclufions are contained in the Digells, and who
! Jultinianus adeptus Hourifhed no lefs than Two hundred Years before Fuffinian':

Chritt rei sam. 01, Which Fuftinian did add certain other Solemnitics, without which

pianus zutem fluraic he ordained that the Teftament fhould be void ™. 1t muft be granted
lorge ante, mmiran therefore that the Definition being perfeé before thofe new Solem-

tempore Alex Severi

fmp. Ro. paulo plus nities were devifed, and agreeable to thofe Teftaments which had not
CC. annis pett Chri- thefe Solemnities, becaufe as yet they wcre not: So now the fame

fi m. Cagnol. .. . ~ ..
L wnie. T oaus Solemnities being taken away, the Definition comprehendeth thofe

jus dicenti . Teftaments which have them not at this prefent, as it did thofe other

™ §. Sed cum paula- Peftaments which had them not at the Beginning . So that the (11)
tim. verb. fed Lis. In- o

fir. de tefta. ordin. Increafing or Decreafing of the Number of Solemnitics maketh not
L. j}lbemCLécumﬂan- the Teftament to come nearer, or depart farther from the Definition®.
tiquitas. C. detella. 1nqead the Prefence or Abfence of Solemnities make the Teftament

n Fadem enim ratio . -
oppofiti in oppofito, folemn or unfolemn; but they do not make it a Teftament or no

ac propofiti in pro- Teftament?. For (12) as an unfolemn Marriage is not therefore no.
pofito. Socin concil. ‘

16. ib.3. n.15. E- Marriage becaufe it is unfolemn, (the Banes perhaps not being pub-
verard. loc. a con- lithed, or the Marriage not being celebrated in the Face of the
A e enia ChUrCh, but privately in a Chamber, or fome other Rite or Cere-
quz cft tnum fe- mony thercof being omitted,) but is neverthelefs reputed for a true

cundum majes & mi- Marriage 9, (fo that the fame were folemnized by a Minifter in the

nus, non conitituit di- ' . .
verin fpecies, & fic Prefence of a fufficient Number of Perfons thereunto required, by

nec diverfas defnitio- whofe Teftimony the fame might be proved; in which Cafe the faid
nes. L. fn. de fund. Mapriaoe may be faid to be celebrated in the Face of -the Church,

Tnfiruét. legat. f Ol- . : _ :
den. de cuigpa, though neither in Church nor Chapel, but in a Chamber, none be-

P Si enim equus <=~ ing purpofely excluded *;) both in the Ecclefiaftical Court, in refpet

cus fit equus; ita ut . J . . :
oritas o ciat o Of the Filence of Matrimonies®, and in Temporal Courts, in refpect

quum nonefleequum, of the Wife's Dower, and other legal Effects®; at leaft if the Parties

{ed non efle oculatum : ; o 13 o : . . o
e famen married be licenfed or difpenfed with by the Ordinary in that Behalf®;

infolonnivas non facic 10 that there be no other lawful Impediment, as of Confanguinity or
teftam. non effe tefta- Affinity within the Levitical Degrees prohibited, Precontratt, or fuch

, fed . :
s or a ton like, but the Defect of Solemnity only*: Even fo an unfolemn Te-

tiori, inquam, quum ftament doth ftill remain a Teftament, when thefe Solemnities do ra-
cacitas fit defeCtus ther appertain to the Proof or Appearance, than to the. Subftance or

in jure naturz, info- rp .. Sy . 2L ’
lenlnitas e defee. 1 cftament?.  For it is not faid in the Definition, there muft be this

tus juris tantum ci- or that Number of Solemnities in the Teftament; only it is requifite

vilis. . 2 .
. Nam illa requifia that there be a juft Number?, that is to fay, fo many as the IL.aw re-

de quibus in ¢. com quireth: And if the Law require none, the Definition requireth none,

inhibitio. de clan. de- more than is fufficient for a due Proof

fpon{. ext. non cfle

de forma & fubRlantia matrimonii vel legitimationis prolis, fed de folennitate tantum, & ad ipfius decorem introducta

poft Theolog. & Canoniftas prodidit Granif. confil. civil. 168. & hanc op. communi calculo receptam dicit Jo. Lub. &
Mafcard. de probat. verb. filius, conclu. 7¢8. n. 8. Et licet hodie per concil. Tridentin. hujufmodi matrimonia fiant
irrita ; nos tamen fequimur antiquum jus comm. tanquam non mutatum. Stat. H. 8. an. 25. ¢. 19.  Nec illud, c. 30.
q. 5. ¢ 1. de cland. defponf. extr. * Mafcard. Tract. de probat. conclu. 1c35. ubi locupleti teftimonio conftat
matrimonium in facie Ecclefiz pofle contrahi dici, convocatis amicis, nemine videlicet feriofe exclufo, etiamfi non fer-
vetar forma. In ca. Cum inhibitio. de cland. defpon. exam. prafeript. Et hanc opinionem & veram & moribus re-
ceptam effe ibid. liquido conftat. ¢ Abb. in c. 1. de clan. defponf. extr. Dec. confil. 163. Covar. de fponfal. fe-
cunda part. ¢. 6. in principio, n. 7. Lindw. in c. Humana. de cland. defp. lib. 4. provincial. conftitut. Cant.
t Perk. tit. Dower, fol. fexagefimo prim. quod verum eft jure hodierno. Licet olim regnante H. 3. & longe ante
eum contrarium jus obtinuit. Fitz. Nat. Brev. f 150 U Fitz. Nat. Bre. fol. 150. * Mafcard. ubi fupra.
Socin. jur. confil. 87. n. 65. vol. 4. Palliot. de noth. & fpur. cap. 5. n. 7. & cap. 10. n. 1. ¥ Minfing. in d. §.
Sed cum paulatim. OId. de Aét. clafl. 5. in prin. Ripa in L. Nemo. de leg. j. & Jo. Crot. in eand. L. col. 6, QIO-
rum opinione hz folennitates teftamentariz non ad fubftantiam, fed ad probat. teftat. pertinent: Quz quidem opinio
fine difficultate procedit hic in Anglia, ubi iftiufmcdi folennitates omnino non funt ncceffariz ; licet fortaffe alias con-
traria tanquam communis opinio Jocum fibi vendicaret. Bar. in d. L. Nemo. Covar. in c. cum effes. de tefta. extr. n. 8.
z Jufta fententia. * Bon. inc. cum effes. de tefta. extr. in fin. Scarez I. rec. fenten. verb. tefta. n. 72. Jaf. in
L. cunétos de fumma tri. C. n, 39. ‘ '

2 If
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_If an unfolemn Teftament were no Teftament, then Teffamentum
militare were no Teftament; for it is an unfolemn Teftament ®: And
yet Teffamentum (13) militare is both in Name and Nature a Tefta-
ment ¢, Likewife if an unfolemn Teftament were no Teftament, then
Teftamentumn inter liberos were no Teftament, being unfolemn and

b Wefenb. intit. de
tefta. mil. ff. Bald. in
L. filii. C. famil. her-
cifeun. n. 55.

© Tit. de tefta. mil.
£ Inftit. &c. Vai-

unperfect®: But Teffamentum (14) inter liberos, though unfolemn, quins de faccef. crea.

even properly, and by the Civil Law, is a Teftament*.  Befides this,
(15) if an unfolemn Teftament were no Teftament, then all the Te-
ftaments here in Eungland being unfolemn, we fhould all die Inte-
ftate’: And dying Inteftate, then (mark what an Inconvenience would
follow) by the Statutes of this Realm, the Adminiftration of the
Goods of every Man dying Inteftate ought to be committed to the
Widow or rext of Kin to the Deceafed. But the contrary hath been
generally obferved, that is to fay, where an Executor hath been ap-
pointed, able and willing to undertake the Executorfhip, there the
Maker of this Will hath been adjudged not to have died Inteftate ;
and fo the Adminiftration of his Goods hath not been committed to
the Widow, or next of Kin, according to the Statute, although the
Teftament were unfolemn: Which Adminiftration otherwife ought
to have been committed according to the faid Statute, as is aforefaid®.
And therefore by common Obfervation alfo an unfolemn Teftament
is not no Teftament; but rather properly a Teftament. For by the
(16) Opinion of the moft and beft Writers, that is concluded to be pro-
perly a Teftament, the Author whereof cannot be faid to be Inteftate,
and whofe Executor therein named is to fucceed ex Teffamento®;
though it be but in refpe&t of the Laws or Cuftoms of the Place
where the Teftament is made, being contented with fewer Solem-
nities than are requifite in other Places’. Which (17) Effe¢t our un-
folemn Teftaments have, wherein an able and willing Executor
jsnamed. For neither he is reputed to die Inteftate, which appoint-
eth fuch an Executor | but is plainly, even in Laws of ftri¢t Inter-
pretation, (I mean the Statutes of this Realm,) termed a Teftator ':
Neither is the Adminiftration of his Goods committed to the Widow
or next of Kin, by the Authority of the Ordinary, according to the
Statute, as in cafe of one dying Inteftate ™ But the Executor deri-
ving his Authority from the Teftator only, doth fucceed in the Place
of the dead Man by Force of the Teftament, according to the Te-
ftator’s Meaning and Difpofition®. Wherefore an unfolemn Tefta-
ment is even properly a Teftament. Which Conclufion being true,
the Definition is not more proper to the one than to the other.

nio eft proculdubio communis, licet aliter fentiat glofl. in d. §. ex imperfe&to.
diocriter in alterutro foro verfatur.

infinitis locis. ™ Id quod non femel ditum eft, fed & fepius eft dicendum.

Alex. Dec.

§.21. n.47.
4 .. Hac confultiffi-

ma. §. ex imperfeto.
C. de tefta.

¢ Grafl. Thefaur.
com. op. §. teflam.
q.11. 0. 2. ubi refert
hanc op. efle com. ex
Curtio
Nat. Emanuele Co-
fta, Vafquio, & aliis,
cont. glofl. ind. §. ex
imperfefto.

f Inftit. de hzred.
quz ab inteftat. in
princ.

¢ Id quod levi ob-
fervat. fieri ubique
confpicitur.

h Bald. in L. cunflos
de fumma trinitate.
C. n. 17. Sichard. in
L. Hac confultifima.
§. ex imperfetto. C.
de tefta. n. 3. in fin.
Grafl. Thefaur. com.
op. §.tefta. q.1 1. n.2.
Jul. Clar. §. teftam.
q. 13. Everard. con-

fil. 185.n.8.

i Andr. Gail lib. 2.
pratic.obfervat.123.
Soarez lib. recep. fen-
ten.verb.teftam.n.7 2.
Baptift. Villabol. lib.
com. op.verb. teftam.
n.57.Gabr.Rom lib.
4. tit. de tefta. conc. 4.
Vafg. de fuccefl.crea.
§.21.n. 47, 48. Pa-
rif. confil. 12. n. 45.
vol. 3. quorum opi-

k Hoc nemo nefcit qui vel me-
! Stat. Ed. 3. n. 4. c. 7. & an. 25. ¢. 5. Stat. H. 8. an. z1. c. 5. & aliis pene

n Plowden in cafu inter Greisbrook &

Fox, fol. 280. his verbis: Lez executores nofmes fount executores maynetenant & devant probate del teftament : Car le
probate neft que confirmation & allowance de ceo que le teftator fift, &c. Et ils poyent executer devant probate, &c.

Now for the Anfwering of the Arguments objeted. Firft, where
(18) it is objected, that all unfolemn Teftaments are void, although
Solemnity were omitted; that is true only by the Civil Law. But
it doth not therefore follow, that an unfolemn Teftament is no Te-

frament in refpect of this Definition °, howfoever it hath not the, Vafgs de faccefl.
fame Effe& to all Intents in Law. Bat if it be therefore a Tecfta- crea. §. z1. n. 48.

ment, becaufe it takes Effe@ in Law,.then are all our Teftaments
(though unfolemn) good and fufficient Teftaments; becaufe they have
as much Force without thofe Solemnitics, as if they had them all

0] and
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P Soarez, Iib. recep.
{en. verb.tefla. n. - 2.
- Grafll d. §. teilam,
q.11. Clar. §. teftam.
q. 13. And. Gail. L
1. prat.obfer. c.123.
Valq; de (uccefl. crea.
§. 21. 1. 47. Sichard.
in L. Hac confuluff.
§. ex imperfetto. C.
de tefla.

9 Quod enim differt
a defnito, differt a
definitione : ut, quod
noneft homo, non eft
animal rationale. E-
verard. & Olden. loco
a definitione. Jo.
Cafus Oxon. traét. de
dialett. f. 2235.

* Teftam fuperius de-
finitum genus eft fub-
alternum. Id quod
poteft efle & fpecies
& genus, diverfo ta-
men refpeftu : nimi-
rum fpecies refpectu
{uperioris, id eft, fen-

and an Hundred more?®  Sccondly, Where it is cbjected, that the
Definition doth acree to their Teltaments, and that their Teftaments
and curs do not agree betwixt themfelves; I Anfwer, that the (19)
Detmiticn is not of any fpecial Teftament, that is to fay, it is not of
a folemn Teftament aione, nor of an unfolemn Teltament, nor of a
written Teftament, nor of a nuncupative Teftament alone, nor is
convertible with any fpecial Kind of Teftament mentioned in any
Part of the Civil Law, from which our T'eftaments made in England
do difter. For indeed, if the Definition were made of any fpecial Te-
ftament alone, mentioned in the Law, from which our Teftaments
do differ; then could not our Teftaments, differing from the Tefta-
ment defined, agree with the Definition%. But the Definition is of a
Teftament which 1s alfo common to all thofe, or any other Xind of
Tefltaments, as well folemn as unfolemn, as appeareth tefore: And
therefore the Teftament fo defined, although it be fpecial in refpe&
of the Definition, yet is it general in refpe¢t of the feveral Kinds of
Teftaments above recited”, and is verified of every of them, folemn
or unfolemn; and fo confequently is common as well to our Tefta-
ments as to theirs, diftributing both Name and Nature to every fpe-
cial Teftament®, howfoever they differ amongft themfelves®. To (20)
conclude therefore, we need not to feek any new Definition, but ra-
ther they themfelves by Reafon of their new Solemnities, devifed fince
the Making of the old Definition. ‘

tentiz ; genus refpeCtu inferioris, id efft, paganici, & militaris; feript, & nuncupativi; folemnis, & infolemnis tefta-

menti,

fita, genus eft, quia pradicatur de pluribus differentibus fpecie.
Tegal. Loco a genere.

Hujufmodi autem teftamenta differunt non numero, fed fpecic; & fic teftamentum, cujus fupra eft definitio po-

s Id quod eft generi proprium. Olden. Topic.

t Species namque per formam -difcrepat a fpecie. Conveniunt autem omnes {pecies in fud

genere.  Olden & Everard. ubi fupra.

u Algiat. in L. j. C.
de facrofant, Ecclef.

a1z

Indeed we have not thefe folemn Teftaments of the Civil Law ;
but in that refpet we are the more happy, and our Law the more
godly”; being not bound to any of the aforefaid Solemnities, but
only to that in Writing, where Lands are dezifed, and that the Te-
ftator fhould fubfcribe his Name, and publith his Will in the Pre-
fence of Three Witnefles, and they fhould fubfcribe their Names in
his Prefence, as may be feen hereafter.

§. XI. Of a written Teftament

1. What is a written Teflament.

2. A Teftament nuncupatize is not made a written Tefiament by
after Writing, except in certain Cafes.

3. Some Things common both to a written and to a nuncupative
I eftament.

4. Some Things peculiar to a written Teftament.

5. Devife of Lands, Tenements, or Hereditaments, is not good
without Writing.

6. In a written Teflament it is not neceffary that the Witnefles be
privy to the Contents. )

7. Cavfes whevefore Teflarors many Times would bave their Wills
[ecrer.

8. In what Manner the Teftament is to be made when the J)7t-
nefles kuowo not the Coiteuts.

2 9. The
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9. The Witnefles muft be learned, and muft write their Names on
the Teftament, when they do not know the Contents thereof.

Written * Teffament is (1) that which at the Time of the Ma-

king thercof is committed to Writing®. By which Words, az
the Time of the Making theresf, are excluded (2) fuch Teftaments
as are afterwards put in Writing. For being made firft by Word of
Mouth, they do ftill remain wuncupative, notwithftanding the redu-
cing thercof into Writing®. Unlefs the Teftament being firft made
by Word, and afterwards (in the Life-time of the Tcitator) being
written, it were brought to the Teftator, and by him approved for
his Teftament : Or unlefs the Teftator, when he declared his Tefta-
ment, did will that the fame fhould be written, and that thereupon
it was written accordingly during his Life: For then it is as cflectual
for the Devife of Lands, Tenements, and Hereditaments, as if it had
been written at the firt%. Infomuch that if the Writer, being skil-
ful in the Law, do only take Notes from the Mouth of the Decca-
fed of his Laft Will, for the Devife of Lands, Tenements, and Here-
ditaments, and afterwards write the {fame, but before it be thewed to
the Teftator, be depart this Life; yet this is {ufficient for a Will in
Writing, for the Conveyance of Lands, Tenements and Heredita-
ments, whereof fuch Notes were taken. And fo it feems when
Notes or Articles be made, and read to the Teftator by the Notary,
though the fame be not written up at large, or in Form of Law,
until the Teftator be dead”.

* Teflamentum in
fcriptis an fit alia {pe-
cies a tefla. folenni,
examinavifupra, §.8.
in margine.

> Minfing. in §. fed
cum paulatim. Inftic.
de teita. ordin.

¢ Minfing. in §. fin.
Inftic. de tefta. ord.

4 Dyer fol. 72. & ita
fepe audivi a non-
nullis hujus regni An-
glize jurifperitis.

¢ Et hanc opinionem
tenuifle Cuariam de
Banco refert Do.
Dyer fummus Jufti-
ciarius in cafu inter
Sackvill & Browne.

f Dyer ubi fup. fuper ultimam voluntatem cujufdam Hanton civitatis London.

A written (3) Teftament albeit it have fome Things thereunto be-
longing which alfo belong to a nuncupative Teftament, and fo com-
mon to both, as the Appointing of an Executor, (without which
there can be no Teftament at all, neither written nor nuncupative,)
and as the Deviling or Difpofing of Goods or Chattels, (which may
be done indifferently either by Word or by Writing ;) yet (4) there
be fome Things which be proper and peculiar to a written Tefta-
ment. One is the (5) Devife or Grant of Lands, Tenements, and
Hereditaments; which cannot pafs by a nuncupative Teftament, or
Will without Writing 8 Neverthelefs it feemeth that in the Devife
or Bequeath of Lands and Tenements holden in Burgage-tenure, and
fuch as were devifable before the Statute of Hen. 8. Anr.32. it is not
neceflary that the fame fhould be written, but that fuch Lands, Te-
nements and Hereditaments may pafs fufficiently by Will nuncupa-
tive, or Devife without Writing.  And that 1he faid Statute of H. 8.
An. 32. cap. 1. which doth require Writing in the Devife or Bequeft
of Lands, Tenements and Hereditaments, without which Writing
the Devife is not good in Law, is to be underftood to take Place in
thofe Cafes only, in the Devife of fuch Lands as could not pafs by
the Deceafed’s Will) before the making of the faid Statute ; where-
by Men were enabled to devife their Land, Tenements and Heredi-
taments, by their Laft Wills, fo that the fame wecre written in
their Life-time" As doth afterwards more fully appear: Where is
alfo fhewed, what Lands and how much may be devifed by Will®,
Another Thing peculiar to a written Teftament is this: Ina writ-

ten

fidicis, quorum peritiam fatis approbatam cogfovi.

& Stat. H. 8. an. 33.
c i.

b Hanc opinionem
crebriori calculo re-
ceptam efle, & in fo-
ris oblervatam fepifs
fime accepi a non-

nullis doftifl. Canfi-

i Infra 3 part. §. 4.
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ten Teftament (6) the Teftator hath this Benefit, he may conceal
and keep fecret the Tenor or Contents of his Will from the Witnef~
ol Hac confuldf. fes k 5 which he cannot do when he maketh a nuncupative Tefta-
g & glo ment.  And thercfore, if the Teftator be loth to have his Will
known; which Thing hapneth very often, (7) either becaufe the Te-
ftator is afraid to offend fuch Perfons as do gape for greater Bequefts
than either they have deferved, or the Teftator is willing to beftow
upon them; (left they, peradventure, underftanding thereof, would
not fuffer him to live in quiet:) Or elfe becaufe he thould overmuch
encourage others, to whom he meant to be more beneficial than
they expetted ; (and fo give them Occafion to be more negligent Huf-
bands or Stewards about their own Affairs, than otherwife they would
have been, if they had not expeted fuch a Benefit at the Teftator’s
Hands:) Or for fome other Confiderations: In thefe and like Cafes,
after the Tcftator hath written his Will with his own Hand, or pro-
cured fome Other to write the fame, he may clofe up the Writing,
without making the Witnefles privy to the Contents thereof; and
fthewing the fame to them, he may fay unto them, This is my Laft
Will and Teftament, or, Hercin is contained my Laff Will: And
! Auth. Et non ob- this is fufficient . Neither is the Teftament the lefs available, be-
{;"]’;‘g: i&‘le‘:_teh' caufe the Witnefles do not know what is contained in the fame ™, in
m Minfing. in §. fed cafe (8) the Witnefles be able to prove the Identity of the Writing ;
cum gzuliz‘t‘;- Of"' that is to fay, that the Writing now fhewed, is the very fame Wri-
Cui accedic Kling, ting Which the Teftator in his Life-time affirmed before them to be
in eund. tit. n. 8. his Will, or to contain his Will », Otherwife the Will can take no
t‘i’s“};esi‘;’::r'p‘i;ﬁf:: Effect, through the Defet of fufficient Proof°.  And therefore (9)
vol.L1. f.31.  left the Will fhould perifh for Want of due Proof, when the Teftator
" DD. in d.L. Hac would not have the Contents known, it is expedient that they write
ol ¥ ™ their Names on the Back-fide, or fome Part of the Teftament ®, that
fervato. C. de tefta. they may be able to depofe and teftify, that the fame is the very
t(i:k?ivage ® o S Writing 1t felf which the Teftator affirmed to be his Will, or to con-
n. 5. & inf. part. 4. tain his Will % If the Teftator affirm that his Will is already writ-
§.25.  _ ten, and that it is in the Cuftody of fuch a One, naming fome fingu-
g B;’; ﬁcgg}er‘g If;._' lar Perfon, which Perfon fo named doth bring forth a Writing, and
de cond. & demon. doth depofe by Virtue of his Oath, that this is that Will or Writing
Parif. conf. 19. vol. \which the Teftator affirmed unto him to be his Laft Will and Tefta-
3's;;fuslf 2d6e' Inftr; ment: This Man’s Teftimony, together with the other Witnefles *,
edi. §. compendiofe. depofing that the Teftator affirmed unto them, that his Will was in
5 ‘*t‘z{'ta"‘lg;gh’,’.‘ I that Man’s Keeping, is a fufficient Proof of the Will of the Decea-
ftit. n. 8. & . Clar. fed, albeit none of them were privy to the Contents thereof, faving
E.St'eﬁ;‘n?. 4 ;1\-3}-1 the Teftator alone. But if the Teftator did not fimply affirm, that
quod fime. C. de his Teftament was in that Man’s Keeping, but alfo that it was writ-
tefta. Covar. in c. ten with his own Hand; then it is not fufficient for the Proof thereof,
cum g‘;iecu?fugf‘}s: that this Man, who doth produce the Will, depofe, that it be the
pra, & infr. part. {ame which the Teftator did commit to his Cuftody, unlefs alfo it
4. §. 25. Clar. de appear that the fame was written with the Teftator’s own Hand °
i‘ gega’;’gf’“;f’ﬁg: For the Teftator, in affirming that the Teftament was written with
Mafeard. Trat. de his own Hand, doth intimate thus much, that unlefs it appear to be
probac.  conclul. wwrirten with his Hand, that other Man’s Teftimony fhall not fuffice 5
e ot f;: as in the former Cafe: Otherwife the Mention of his own Hand-wri-
YOI]; 3 n.zzs,zé,f{e ting had been idle .
fponuf. (;ro u‘;(’:)tx:e, :. 88. Alex. Condil. 176. 1. 5. 3 Caftro. in leg. haredes palam. ff. de Tefta. & in §. per
nuncupationem. L. ‘confultifiima. Cod. de tefta. Ludo. Zunt. ubi fup. n. 8g. Hiero. Pantfchman, q. 2. n. 53.
t Caftren{. & in al’ abi fup. 4 Verba teftatoris intelligi debent ut non fint fuperflua, imo improprie funt accipi-
enda potius quam fuperflue. Mantic. de conjet. ult. vol. Lib. 3. tit. 9. n. 1.

4 Whether
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W hether a Teftament may be written with Notes or Figures, and
whether it may be proved without Witnefles, by the Hand and Seal of
the Teftator, with other like Queftions, is declared aftcrward *.

What fhall be faid to be a good Will to pafs Lands and
Tenements within the Stat. 32 H.8. cap. 1.

W O Things are requifite to the Perfe&ion of a Will by which
T .ands pafs. 1. Writing, that’s the Zw/tium: 2. The Death
of the Devifor, that’s the Confummation. The Iuitium ought to be
plenum & perfetlum, otherwife it’s not good: And therefore if one
command another to make his Will, and by that to devife }/hize-
acre to 7. 8. and his Heirs, and Black-acre to 7. H. and his Heirs,
and he writ the Devife to 7. §. in the Life-time of the Devifor, and
before the other is writ the Devifor dieth; yet this isa good Will to

.S, But if he command one to make his Will, and to devife
White-acre to 7. §. and his Heirs, upon Condition, and he write the
Devife to 7 8. and his Heirs, and before that he hath writ the Con-
dition the Devifor dieth ; the Devife is void : For in thc one Cafe
the Devifes are feveral and ditin&, and in that Cafe the Devife to
F. S is full and perfe@; but in the laft the Devife is not full, but
imperfeét ; for the intire Devife as to 7. 8. was not fully put in
Writing, fo as the Iritium in that Cafe non fuit plenum?. Therefore
if a Man intend Land to 7. §. for Life, the Remainder to 7. D. and
before the Remainder is written, the Devifor dieth, it’s a void De-
vife for the whole Land; becaufe the one did depend upon the other.
T. 11 Fac. C. B. Sivr Tho. Lake's Cafe.

A Will in Writing is good to convey ILands, by the Statute
32 H. 8. cap. 1. tho' ’tis not fealed by the Teftator ; for that Statute
doth not mention Sealing, but only Writing ; and 'tis by that, (ziz.)
by Writing, that Men are enabled to convey their Lands iz Fee-
Jimple : 'The Words of the Statute are, That every Perfon bawing
Manors, Lands, #5¢. fhall have Power to give, difpofe, will and de-
vife, as well by his Laft Will and Teftament 4z Writing, as other-
wife by A& executed in his Life-time, all fuch Manors, Lands, 7.
at his Pleafure.

So likewife by the Sratute of Frauds, €3c. Auno 29 Car. 2. cap. 3.
all Devifes of Lands muft be in W/riting, and figned by the Teftator ;
but Sealing is not required by that Sratute.

Before the faid Statute 32 H. 8. it was held, that if a Man devi-
fed Lands of which he was not {eifed, and afterwards had purchafed
thofe very Lands, that the Devife was good; but fince the Statute,
it hath been otherwife adjudged; for where the Teftator devifed
Lands to which he had no Manner of Title, and afterwards purcha-
fed thofe Lands, and died feifed, this was held to be no good Devife
within the Statute, becaufe the Word Having imports not only an
Ownerthip, but the wery Time the Teftator had the Lands, (ciz.)
at the Making the Will, and that is at the Time it was publifhed.
Butler verlus Baker, Moor Rep. 254. 3 Rep. 25. 8. C. 1 And.
348. 8. C. Popk. 87. S. C.

If a Man f{eifed in Fee of Lands by his Will declared, that he in-
tended to advance his T'wo Daughters cqually, and devifeth the one

Moicty by fpecial Name of the Land to his eldeft Daughter, and dies
P before

* Infra part 4. §.25¢

See the Statute po-
ftea.

7 20 Eliz. Calthorp's
Cafe. Curia Ward.
lib. 3. fol. 31. Butler
and Bater's Cafe.
Brownl. Rep. part 1.
fol. 44. S. C.
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before he has devifed the other Moiety to his younger Daughter;
adjudged, that the Devife was void for the Whole; becaufe he did
intend to advance them equally. 7. 11 Zac. in Curia Wardorum,
Sir Tho. Lakes and Madam Cefar.

Any fuch Inftructions to have his Will made in Writing, thereby to
give his Land to one of his Sons for Life, and the Clerk which put
the Will in Writing, writes an Eftate in Fee: Per Curiam the Will

2 T.36 ELRot.817. is void in the Whole; becaufe it was not the Will of the Devifor “
M:36k37.Rot817. If a Man by Parol devifeth Land to 7. & and his Heirs, and after-
4y. Moore’s R'epfsz,f{_ wards it is put in Writing during his Life, without his Command or

116&%83- !sRog- Agreement, it's no Will in Writing within the 32 H. 8. %
r. 834. S. C.
Goldf. 126. S. C. * M. 3 Jac. Mofeley verl. Blajbington.

But if a Man write the Will of another without Directions, and

b P. 3 Jac. Camera bring it to the Devifor, and he allow of it, it's a good Will
Stellat. Comb’s Cafe.
Moore’s Rep. fol. 759. n. 1051.

A. B. feifed of Tands in Socage devifed the fame by Parol to his
Three Sifters; a Stranger prefent recited the Teftator's Words to him,
who affirmed the fame, afterwards the Stranger, for his own Re-
membrance, put the Words into Writing; but read them not to the
Devifor before his Death : This Devife fo reduced into Writing mo-
do &5 forma is void ; becaufe it was written without the Diretion of
the Devifor; and confequently no Will within the Statute. But if
after the Writing thereof, he had read it to the Devifor, and there-

< P. 30 Eliz. B. R. upon he had affirmed the fame, it had been a good Will °.

Nab and Edwards’s .
Cafe, Leon. 113. Vide P. 24 Eliz. B. R. . Leon. part 3. fol. 79. Leon. 113. 2 Leon. 35. §. C.  Cro. Eliz.

100. S. C.

F. G. being an illiterate Man commanded one to write his Will,
by which he would that his Houfe, 40 Acres of Land and 52 Acres
of Pafture thould be fold by his Executors: The Party writ his Will
in thefe Words ; I Will that my Houfe with the Appurtenances fhall
be fold by my Executors, and the Money diftributed for the Ad-
vancement of my young Children: The Devifor dieth, the Execu-
tors {ell Part of the Land: Adjudged, by this Devife the Lands did
pals, for the Words cam pertineutiis are effetual to enforce the
Devile.
“Moor z11,221. It was fo adjudged in the Cafe of ¢ Higham verfus Horwood, but
ag‘;};’:ﬁ 3 s & the later Authorities are otherwife, (¢iz.) that by the Word 4ppur-
Plowd. 210.  tenances Lands will not pafs, but only fuch Things which properly

appertain to an Houfe; ’tis true, Lands may appertain to an Houfe,
S;’ gﬁz 57 Hegm but not fo properly as many other Things; therefore to make Lands
S.C. Li. Rep, 3, pafs, they muft be expreffed, (viz.) with the Lands thereunto apper-
5.C taining. See Lex Teftamentaria 84.

A. devifeth Land to R. his Son, and the Heirs Male of his Body,
with Remainder over to his other Children, R. died in the Life-
time of the Devifor, having Iffue Male, 4. the Teltaror faith, that
rmy Will and Intent is, that my Will fhall ftand good to the Chil-
dren of R. asif he had furvived me. By Popbam and Feurer, the
Children fhall take by this Devife. Gawdy and Clench contra: And
their Reafon was, becaufe the laft Publication was not in Writing,
The other Juftices did think there was enongh before in Writing to

4 make
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make the Iffues have the Land: But there they were to take by Di-

fcent, whereas here they are to take by Purchafe ©. Qgere. ® H.36El. Rot.546.
Fuller verfus Faller.
Moore’s Rep. fol. 353. n. 476. Croke part 3. 42z.

A Man took Notes of one who lay fick, to make his Will, and
afterwards he drew up the Will in Writing, but the fick Perfon died
before it was fhewed to him: Per Curiam it’s a good Will within the
Statute of 32 /. 8. to pals Lands’. So it was adjudged in Hinton's ¥ T.6E.6. Dyer
Cafe, where Articles were read to the Devifor concerning the Difpo- f-,l‘Zz'Ca§eEl‘z' Sack-
fition of his Lands, and the Articles were written and ingroffed afier *°

his Death, and yet i good Will within the Statute &. t 5 Eliz. Hinton's
Death, and yet it was a good Will wi Cafe. M. 4 & 5 Ph.
& Mar. Brown & Brown's Cafe. Anderf. Rep. c. 85.

A Man made his Will in Writing in this Manner, I will and be-
queath my Lands to 4. and the Name of the Devifor was not in the
whole Will; yet adjudged a good Devife by Averment of the Name » P. 24 Eliz. B.R.
of the Devilor 2 Leon. part 3. fol.7g.
The Lord Audley made a Feoffment in Fee of his Lands, and af-
terwards by Indenture reciting the Feoffment to be to the Intent that
the Feoftees fhould perform his Will, he declared in thefe Words,
Know ye, that my Will is, that they fhall ftand feifed for the Pay-
ment of my Debts, and afterwards fhall make an Eftate to me and
E. my Wife in Tail: Per Cariam, it's no Will, becaufe he limited
the Eftate to be exccuted in his Life-time. It was farther holden,
that the Wife was a Stranger to the Land, and to the antient Ufe;
wherefore, without an Eftate re-made to the Feoffces, the antient |~ .. = o
Ufes did rerain, and were not altered by the faid Declaration, but g6 ‘he Lord Aud-
remained to the Husband and his Heirs as before i, In's Cafe. '
Nota; 'The ufual Way in former Days to difpofe Lands which
Men had by Purchafe, was by Feoffments in Truft; and they dire&-
cd by their Laft Wills, how thofe Feoffees fhould difpofe the Eftates;
and becaufe a Truft was properly under the Jurifdiction of a Court of
Equity : That Court would compel the Feoffee to execute the Truft,
in Cafe he fhould refufe to do it at the Requeft of the Perfons for
whom he was intrufted.
This Method was very inconvenient, for the Feoffees having the
legal Eftate in the Lands, and the Parties themfelves the Ufe of it;
if any other Perfon claimed a Title, he could not tcll whom to fue,
becaufe he could not know the right Owner; ’tis true, the Feoffee
was now become the Owner; but the Feoftor, tho’ he was the old
Owner, and the Perfon who took the Profits of the Eftate, yet he
could not properly be faid to be feifed of the Lands; for his Wife
could not be endowed, neither could thofe I.ands be cxtended for
his Debt.
If a Man exprels by a Tetter his Will to difpofe of his Land, it
thall go accordingly, and it's fufficient to give the Lands, per 32 H.8.
It was the Cafe of one J/eff, who was beyond Seas, and writ fuch a " _ 1
Le'ter, that he willed that his Lands fhould go in fuch a Manner; ¢ ’f,,ilr‘;'fg"ef;
and adjudged a good Devife & fol. 177.
A Man devifes fuch Rents as are mentioned in fuch a Writing un-
der his Hand and Seal: Adjudged it was a gocd Devife in Writing of ' H.z Jae. Rot.3 6o.
the Rents themfelves, and as good as if they had been fpecially limi- Medrex vert Mol

. R X newx. Crok. part ze
ted and exprefled in the Will L fol. 145.

A Man
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A Man made a Deed of Feoffment to feveral Ufes, and maketh no
Livery, and after by his Will devifeth the Land to fuch Perfons,
and in fuch Manner, as he appointed by his Deed of Feoffment: Ad-
judged a good Devife of the Land ™.

A Will made at the Interrogation of another, is no Will within
the Statute of 32 H. 8. and therefore if a Man be asked if he will
oive his Lands to B. and anfwereth, yes; though it be reduced in-
to Writing, if it be not by the Direction or Agrecment of the De-
vifor, it's no Will within the Statute, becaufe it is but an Anfwer to
2 M. 10 Jac. Shuter's - n
Cafe. a Queftion™

H. B. being fick in London, fent for one Lho. Atkins, a Counfel-
lor at Iaw, and defired him to write his Laft Will and Teftament
of his Lands, &c. the faid Tho. Arkins moved the faid H. B. to de-
clare to him his Laft Will, who did declate it to him; the faid 720.
Atkins took Paper and Ink, and writ Notes bricfly of the faid Will,
féil. every Legacy which the faid A. B. did declare to him, and alfo
the Names of the Executors ; after that the faid Tho. Atkins went to
his Houfe with the faid Notes which he had written, and then im-
mediately with his own Hand writ the faid Will and Teftament of
H. B. in Form ; and when he had writ it before the Hour of Twelve
in the Forenoon the fame Day, the faid Z20. Atkins returned to the
Houfe of the faid H. . within Half an Hour after 'T'welve, with the
faid Will and 'Teftament, to read and deliver it to the faid H. 3.
but was told that he died at Twelve of the Clock before; whereupon
Tbo. Atkins delivered the fame to the Executors which were therein
named; the Wife enters upon the Lands devifed to her, the Son en-
ters upon her, the Wife re-entcrs, whereupon the Plaintiff brought
his Writ: The Opinion of all the Juftices was, that it was a good.

* Sackvill v. Brown, Will in Writing according to the Statute of 32 f1. 8. °.
Tr. 4 & 5 Phil. &
Mar. Henry Brewn’s Cafe. Kelw. fol. 209. a. Anderf. Rep. c. 85.

mFairfax's Cafe. Cu.
Wardor.

From which Cafe it may be colleGted, that tho’ ’tis required by
Law, that a Will by which Lands are devifed thould be in }/riting,
yet it was not neceflary that it fhould be written in the Life-time of
the Teftator ; for if Notes were taken by his Direction, and aftcr-
wards written in the Form of a Will, and the Teftator had died be-
fore it was read or thewed to him, this would be a good Will.

But now by the Statute 29 Car. 2. cap. 3. a confiderable Altera-
tion is made in the Law rclating to Wiils; for tbey muft be written
in the Life-time of the Teftator, and figned by bim, or by fome other
Perfon in bis Prefence, and by bis Diretlion, and [ubfcribed in bis
Prefence by Three or Four Witneffes.

Tenant in Tail of the Manor of /. in Berks made a nuncupa-
tive Will, which was afterwards reduced into Writing, and devifed,

/ that his Executors fhould purchafe a Parcel of Land in C. in Wilts,
for the ereting a Free-School there, and gave to the faid School 2¢/
per annum Rent, to be paid out of his Manor of 7.

The Will was made, and the Teftator died before the Statutc of
Frauds and Perjuries, the Will was proved in the Spiritual Court as
a nuncupative Will; the Executors bought the Ground and built the
School, and the Commiflioners for Charitable Ufes decreed the Iflue
in Tail to pay the Arrears of the Rent of 20/ per annum to the
School. '

4 The
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The Iilue in Tail excepted to the Decrce; and the Lord Chan-
cellor allowed the Exception and reverfed the Decree; forafmuch as
at Common Law Lands or a real Eftatc were not devifable; and by
the Statute 32 f4. 8. it is as much required that a Will of Lands
fhould be in Writing, as by the Statute of Frauds and Perjuries that
fuch a Will fhould have three Wituefies; and as in Fobufon’s Cafle,
(2 Vernon s97. Precedents in Chancery 270.) decreed by Lord Chan-
cellor Cowper, a Devife of Land in Writing to a Charity, fince the
Statute of Frauds, but not attefted by three Witnefles, was held to
be void ; fo a Devife of Land without Writing fhould be void alfo;
efpecially, it being by Tenant in Tail, and of a Reut too, which
-cannot pafs but by Deed; and it would be very dangerous to allow
of nuncupative Wills of Land.

Sed quere, & vide Duke's Charitable Ufes 81. Stoddard's Cafe,
where one before the Statute of Frauds devifed Rent of 10/ per
anmm out of Lands to a charitable Ufe, and willed, that one Hugh
the Scrivener fhould put it into Writing, which was accordingly
done ; and decreed, that this nuncupative Will was good ; for though
a Rent cannot be created without Deed, yet by the Words of 43
FE/iz. it may be appointed without Deed, and though the nuncupative
Will be void as a Will, it is good as an Appointment. And it {feems,
that the Statute of 43 FE/iz. which made thefe Appoiniments to Chari-
ties good, being fubfequent to the Statute of 32 H. 8. of Wills, fuper-
fedes and repeals that Statute; but it is true, that the Statute of
Frauds and Perjuries, being fubfequent to the Statute of 43 E/iz. does
repeal that Statute ; and therefore fince the Statute of Frauds, ¢e.
an Appointment of Lands to a Charity by Will not attefted by three
Witnefles is void. Feuner v. Harper, 1 Williams 247.

Lands were devifed to Truftees and their Heirs, in Truft, that if
within Three Years after the Teftator’s Death there fhould bappen
20 be a Marriage between the Lord Guilford and Mrs. W. (who was
Heir at Law to the Teftator, then the Lands fthould be and remain
to her for Life, Remainder in Tail to the firlt Son, ¢5c. of that Mar-
riage ; and if the Marriage fhould not happen, then the Remainder
in Tail to the Lord Faulkland : She afterwards married Mr. C. and
not the Lord Guilford, and the Husband exhibited a Bill to have the
Lands, he being equal in Birth and Eftate to the Lord Guilford,
fuggefting that his Wife was an Infant, and in no Fault, and there-
fore ought not to lofe her Eftate, the Lord Guilford differing with
the Truftees about the Settlement. Upon hearing the Caufe, feveral
Papers and Writings were offered in Evidence to prove, that the
Teftator intended it thould not be in the Power of the Lord Guilford
to make the young Lady forfeit her Eftate; but decreed, that thofe
Papers and Writings fhould not influence the Conftruction of a Will
in Writing, for that would be to make them Part of the Will it felf]
when 'tis exprefly required by the Statute of Frauds, that every Part
of a Will fhall be in Writing; and even before that Statute, no col-
lateral Proofs, either by Papers or Words, were admitted, becaufe a
Will is a confummate A& of it felf.

Touching Wills, my Advice is to all which have Lands, that by
Advice of Counfel learned, by Act executed they make Affurances
of their Lands according to their true Intent; in full Health and
Memory; to which Affurances they may add fuch Conditicns or Pro-
vifoes of Revocation as they pleafe: For I have found great Contro-

Q verfies

Burtie verfus Lord
Falkland, 1Salk.23 1.
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verfies and Doubts daily to grow and arife by Reafon of Devifes
and Laft Wills, fometimes in refpet of the Tenures of the Land, at
other Times under Pretence of Revocations, which may eafily be
made by Parol; alfo in refpe@ of obfcure and infenfible Words, and
repugnant Sentences, the Will being made in hafte; and fome do
pretend that the Teftator, in refpe& of Extremity of Sicknefs, was
not of found Memory; and divers other Scruples and Queftions are
moved about Wills. But if you pleafe to devile your Land by
Will,

1. Make it by good Advice in your Health and found Memory,
and inform your Counfel truly of the Eftate and Tenure of your
Lands, that it may be made according to the Rules of Law, and fo
all Queftions and Controverfies may thereby be prevented.

2. If your Will concerns Land and Inheritance, it is good to
make it indented, and to leave one Part with a Friend, left after
your Death your Will be fupprefled.

3. At the Time of the Publication of your Will) take credible
Witnefles which may fubfcribe their Names to it.

4. If it may be, let the whole Will be written with one Hand in
Parchment or Paper, for fear of Alteration, Addition, or Diminution.

5. Let the Hand and Seal of the Devifor be pur to it.

6. 1If it be in feveral Parts, let the Hand and Seal of the Devifor,
and the Names of the Witnefles be fubfcribed to every Part.

7. If there be any Interlining or Rafure in the Will, let there be
a Memorandum of it.

8. If you make any Revocation of your Will, or of any Part of
it, do it in Writing by good Advice; for upon Revocations by Parol

_ Controverfies do arife, fome of the Witnefles affirming it in one Man-
;”I';‘:;d%i’}'efgé"é: ner, and others in another Manner ®.

§. XIL. Of a nuncupative Teflament. See Part IL. . 29,

What is a nuncupatice Teftament.
Whercfore it is called Nuncupatice.
. Of the Force and Effett of a nuncupative Teflament.

. 4t what Time nuncupatice Teftaments are made, and what
is the Reafon.

5. Teftaments favonrably expounded.
A nuncupative Teftament made divers Ways.

. S

6.
A Nuncupative Teflament (1) is, when the Teftator without any
Writing doth declare his Will before a fufficient Number of

* §. Fin. Inftit. de Witnefles %, and it is called nuncupati '\ e. 10Mmi-
* 3. Fin, Infle, de cupative (2) a nuncupando, i. e. nomi

redes palam, . de 7@ndo, of maming*; becaufe when a Man maketh a nuncupative
tefta. Teftament, he muft name his Executor, and declare his whole Mind
;hﬁﬁﬁggi;"d‘f- Jin before Witneffes*.  And (3) a nuncupative Teftament is of as greas
tefa. ordin. n. 11. Force and Efficacy (except for Lands, Tenements and Hereditaments)
:I\gingi xcr; :f'u?éifg' as 1s a written Teftament*. This Kind (4) of Teftament is commonly
ma §. per muncapa. made . when the Teftator is very fick, weak, and paft all Hope of
tionem. C. de tefta. Re€covery™. For it is received for an Opinion amongft the ruder and
:’e-ﬁf- (frg-inlnﬁit- de more ignorant People, that if a Man fhould be fo wife as to make

5 Toms of Law, 1S Will in his Health, when he is ftrong and of good Memory,
verb. Devile. having Time and Leifure, and might ask Counfel (if any Doubt

I were)
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were) of the learned, that then furely he fhould not live long after.

And therefore they defer it until fuch Time, when it were more con-

venient to apply themfelves to the Difpofing of their Souls, than of

their Lands and Goods*. (5) And in Confideration hereof it is, that = Ibidem.

Teftaments are fo much favoured which be made in fuch Times,

namely, for that the Teftator then cannot conveniently ftay to ask

Counfel of fuch Points as be doubtful in TLaw?. ¥ Infra, part 4. §. 4.
A (6) nuncupative Teftament may be made not only by the pro-

per Motion of the Teftator, but alfo at the Interrogation of another,

as is hereafter declared® = Infra, part 4. §. 26.
Debt brought by Executors, the Defendant demanded Oyer of the

Teltament, and had it ; which was thus; Memorandum, that W. S. of

London made this nuncupative Will in this Manner, ¢4z, he appointed

I.W.and R.C. his Executors; and that was under the Seal of the

Ordinary : Per totam Curiam, it is {ufficient to enable them to main-

tain an Action, notwithftanding it was but under the Seal of the Or-

dinary, and not of the Party. 4 H.6. fol. 1. 5 H.5.1. Brook

Tit. Teflament. H.8.3. 14 H.6.5. But per Choke, Executors

cannot have an Action upon a nuncupative Teftament, except it be *4H.6.1. sHgua.

after put in Writing ; and therefore the Ufe is to prove it by Witnefles pf 0510041

before the Ordinary, and then to write it. 10 E. 4. 1.2 pl. 8. 3.
Nuncupative Wills are more antient than Wills in Writing, be-

caufe they were in Ufe before Letters were known; and they are

now of as great Force and Efficacy to difpofe of the perfonal Eftate » 7is was tefore 2

of the Teftator, as Wills in Writing in the Teftator’s Life-time, ha- S’ﬂfzfedfraudf, h}f

ving the ® Court Seal affixed to them. pirainii
Tho’ many Legacies are devifed by a Will 7z Writing, and no Ex-

ecutor appointed, yet this will not amount to a Will in Writing; be-

caufe the Appointing an Executor, which is an eflential Part of a

Will, is wanting; however, it will be a good nuncupative Will.

Godolph. 13.
One feifed in Fee of Lands raifes a Term for Years, which he

fettled on Truftees, for fuch Ufes as he by Deed or Will fhould ap-

point, and for Want of fuch Appointment, to attend the Inberitance ;

afterwards he made a nuncupative Will in thefe Words, (viz.) I give

All, Al t0'T.S. and then died without Iflue ; it was agreed, that be-

fore the Starute of Frauds, ¢oc. a Man might difpofe of a Truft by

Parol, and that the Words 4/, All, are fufficient to pafs a Term for

Years; but in this Cafe the Term being exprefly fettled by Deed for

{uch Ufes as he fhould appoint ; and for Want of fuch Appointment,

to attend the Inheritance, this reftrains him from making any parol

Difpofition, and the Words 4/, 4/l, muft be intended of 4/ he could

difpofe by Parol. 1 Pern. 341. Thruxton v. Attorney General.
By the Statute of Frauds, ¢5c. ’tis enacted, that a nuncupatize Will .

Jhall wot be gosd which exceeds 30l. wnlefs proved by Three Wit-

nefles, who were prefent at the Making thereof ; nor unlefs it was

made in the Lime of the laft Sicknefs of the Deceafed, or in bis

Houfe, or where be bath been vefident for Ten Days before, unlefs

[urprifed in Sickunefs from bome; and no Evidence [hall be given to

prove fuch Will after Six Months, unlefs it be committed to Writing

within Six Days after the Making ; neither fhall the Probate of

fuch Will pafs the Seal of any Courr till Fourteen Days after the

Death of the Teftator, nor until Procels bath iffued to call in the

Iidow or next of Kin to contef? ir.

After



60

What a Teffament or Laft Will is. Part L

After this Statute this Cafe happened, (242.) The Teftator made
his Wife Executrix and refiduary Legatee; but the dying in bis Life-
time, he by a Qudicil mmcupative devifed to G. R, all which by Will
he had given to his Wife, and died; the Queftion was, whether this
nuncupative Codicil was good, notwithftanding the Statute before-
mentioned ; and adjudged that it was, and gwafs a new Will for fo
much as he had given to his Wife, and that it did not alter his writ-
ten ' Will, for there was no fuch Will, the Operation of it being deter-
mined by the Death of the Wife, living the Teftator, who was her
Husband. Raym. 334. Stoniwell's Cafe.

An Adminiftrator brought a Bill to difcover and have an Account
of the Inteftate’s Eftate ; the Defendant pleaded, that the fuppofed
Inteftate made a nuncupative Will, and another Perfon Executor, to
whom he was accountable, and not to the Plaintiff as Adminiftrator;
but decreed, that though there was fuch a nuncupative Will, yet it
was not pleadable againft an Adminiftrator before it was proved.
1 Chan. Rep. 192. Verborn verlus Brewin.

Dr. Shallmer by Will in Writing gave 200/ to the Parith of
St. Clement Danes, and after Prezo the Reader coming to pray with
him, his Wife put him in Mind to give 200/ more towards the
Charges of building their Church, at which, though Dr. Shalimer
was at firlf diturbed, yet after faid he would give it, and bid Prew
take Notice of it; and the next Day bid Prew remember of what he
had faid to him the Day before, and dies that Day ; within three or
four Days after, the Do&or’s Widow put down a Memorandum in
Writing of the faid laft Devife, and fo did her Maid ; Prew died
about a Month after, and amongft his Papers was found a Memoran-
dum of his own Writing, dated three Weeks after the Do&or’s
Death, of what the Doctor faid to him about the 200 Z and purpor-
ting that he had put it in Writing the fame Day it was fpoken ; but
that Writing, which was mentioned to be made the fame Day it was
fpoken, did not appear, and thefe three Memorandums did not ex-
prefsly agree; about a Year after, on Application by the Parifh to
the Commiffioners of Charitable Ufes, and producing thefe Memo-
randums, and Proof by Mrs. Shallmer and her Maid, they decreed
the 200/ but on Exception taken by the Executors, the Decree was
difcharged of this 200/ and the Lord Chancellor held it not good,
becaufe it was not proved by the Oath of Three Witnefles; for
though Mrs. Shallmer and her Maid had made Proof, yet Prezo was
dead, and the Statute in that Branch requires not only Three to be
prefent, but that the Proof fhall be by the Oath of Three Witnef-
1;;)5. Trin. 1704. Between Phillips and The Parifb of St Clement

anes.

A Daughter depofits 180/ in the Hands of her Mother, the De-
fendant, afterwards makes her Will in Writing, and thereby devifes
feveral Legacies, and makes her Mother Executrix, but takes no No-
tice of this 180/ but afterwards by Word of Mouth fhe defires her
Mother to give this 180 Z to the Plaintiff, if the thought fit, and foon
after died ; the Mother proved the Will, and the Plaintiff brought
a Bill for this 180/ the Mother by her Anfwer admits fhe had fuch
a Sum in her Hands, that her Daughter did make fuch Requeft to
her, but that fhe left it to her Election, whether fhe would give it
to the Plaintiff or not by the very Form of the Devife, and infifted
that fhe did not think fit to give it to the Plaintifi In this Cafe it

I was
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was agreed, that this was not good in a nuncupative Will, being
above 30/ and not reduced into Writing within fix Days after the
Speaking, as the Statute requires. 24/, That if the Defendant had
infited on the Stature of Frauds and Perjuries, the Court could not
have relieved the Plaintiff as upon a Truft ; bur m this Cafe the De-
fendant having by her Anfwer confefled the Truft, there was no Dan-
ger of Perjury from Variety of Proofs, which was the Mifchief the
Statute intended to provide againft ; and therefore the Court took it
to be in Natgre of a Truft, and decreed for the Plaintiff. Paf. 1718.

Fones and Nabbs.

§. XIII. Of privileged Teftaments.
1. What is a privileged Teftament. !
2. Wherefore they be called privileged.
3. Divers Sorts of privileged I eftaments.

PRiw’leged Teftaments are thofe (1) which have fome fpecial
Freedom or Benefit, contrary to the common Courfe of Law °© ¢ Mantic. de conjedt.
They are termed (2) privileged, @ privilegio, quafi a privata lege *. "™ i?}{n fib. 1. .
For a Privilege doth fignify a private Law. Forafinuch therefore as ¢’ Summa Hoftient.
by a private or fpecial Law fome Teftaments are difcharged from the tit. de privileg. in
ufial Orders or Obfervations of common or general Law, in that re- P
fpect they are called privileged. _

Of (3) privileged Teftaments there are Three Sorts; Teftamentum
militare, Teftamentum inter liberos, Teflamentum ad pias caufas :
A Teftament made by a Soldier ; a Teftament made by a Father a-.
mongft his Children ; and a Teftament made for good and godly Ufes:
And although there be fome other privileged Teftaments, yet their

Privileges are but fmall in Comparifon of thofe Three °. ¢ Videlicet, teftamen-
ta rufticorum, teftam.

tempore peftis condita, & hujufinodi, de quibus Ripa in trat. de pefte, c. 2.

6 XIV. Of a Military Teftament.

1. The Caufes wherefore Soldiers enjoy fuch Prizileges in making
their Teftaments.

2. Wherein Soldiers are privileged concerning the Making of their
. Teftaments.

3. So/lfdz'm privileged in refpett of their own Perfons, and of others
alfo.
Soldiers privileged in refpett of Solemnities Teftamentary.
Soldiers privileged in vefpeit of the Subfiance and Form of a : .
T eftament.
Three Sorts of Men called Soldiers. .
Whether all armed Soldiers enjoy thefe Privileges.
W/;ez‘her Dotiors of the Law and Clergymen enjoy thefe Pri-
<TlLeges.
T begFmit which the Common-wealth reapeth by the Study and
Prattice of the Law.
10. What Benefit doth redonnd unto us by the Clergy.
11. Whether the Soldier or Lawyer are more bouourable.

R 12. What

Ry
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12. [[hat Manuer of teflamentary Pricileges Dicines and Law-
yers do ei] .
13. Al Déicrs and Divines be not privileged.

Orafmuch as (1) Soldiers, being better acquainted with Weapons

than Books, are prefumed to have fo much the lefs Knowledge

in the Laws of Peace, by how much the more expert they are in the

£L.fin. §.C.dejure. 1.aws of Arns : Forafmuch alfo as Warriors, in the Defence of their

d \1;*? o fin. ighi- Country, do oftentimes undertake perillous Enterprizes, wherein they

e mioiee ¢ lofe their Lives or their Limbs, and feldom efcape without Wounds

¢ L. quanquam. C. or bodily Hurt 8: As well therefore in regard of their fmall Skill in

‘}; tefta. mil. & ibid- oyr peaceable Laws on the one Side®, as in Recompence of their great

€C. . . . H . .

b Inftit. de mil. te- L'crils and Hurts in Battels on the other Side ', they enjoy many Pri-

fia. in princ. And. yileges and Benefits in the Making of their Teftaments, (efpecially by
Gal. L 2 Pt he Civil Law,) which are not allowed unto others .

i Dec. in d. L. quanquam. C. de mil. tefta. Atque harum caufarum prior eft impulfiva, pofterior finalis. Gail. ubi
fupra. k Vafquius de fuccefl. refoluc. li. 2. §. zo. ubi enumerat 7o privilegia militibus indalta.

Of thefe (2) Privileges, fome do refpec the Perfon of the Tefta-
tor, fome the Perton of the Executor or I.egatary; fome the Solem-
nities about making the Teftament, and {ome refpect the Subftance or

! L. neque ;nig‘-,g‘; Form of the Teftament made '.  Concerning the firlt Kind of Privi-
g e b lege: Whereas (3) there are many which be difabled to make their
de tefta. mil. C. Man- T'cftaments, (as afterwards doth appear ™;) yet a Soldier is not dif-
tic de conject. ult-abled by any of thefe Impediments, unlefs it be for Want of Rea-
m Infra, 2 part.  fOD, or for fome other Caufes, when he is difabled qure gentium "
» Bar. ind. L. Ne- Concerning the Perfon of the Exccuror or Legatary: Whereas there
g‘fit‘f“g;"mhﬁ_’“iféz are divers which are prohibited to be Executors or Legataries to other
Ingt. in prin. Perfons ; yet they are not prohibited to be Executors or Legataries to
o Bar. ind. L. Ne- a Soldier, (except in fome few Cafes °.) Concerning (4) the Solemni-
que enim. & infi3, ties of the Civil Law to be obferved in the Making of Teftaments:
YL *bivas. & de Soldiers are clearly acquitted from the Obfervation thereof ?; faving
tefta. mil. §. plane. that Soldiers when they make their Teftaments ought to require the
Inl (:::Qm opinio Witneffes to be prefent & But as no Subjet of this Land is ftrictly
communis eft, ut re- ticd to this Obfervation, of requiring the Witnefles in the Making of
fere Jul. Clar-§. his Teftament *, (thofe Selemnities only being neceflary which are
i"gl;p‘i;féj, inprin. J2ris gentium *;) therefore that Opinion is not to take Place here in
cum notat. ibidem.  England: Otherwife this Abfurdity would follow, that Soldiers would
*Supra §. x. 0 prin- he ried to more firiét Obfervation than Men of greater Skill, and en-
t Vide qua fuperius jOy lefs Liberty than they of lefs Defert &. Concerning (5) Military’
difta funt § x. n. 5. Privileges which refpect the Form and Subftance of the Teftament:
cum notls marg R0 pirft whereas no other Perfon can die with Two Teftaments

gationem non requiri 5 , Yet a
ex neceffitate, Tefta- Soldier may ; and both Teftaments fhall be deemed good, according

tur Lindw. in c. fla- 71 . n ! u
e tefamen. 1O the Will and Meaning of the Teftator®. And whereas another

ts. L 3. provinc. Perfon cannot dic partly Teftare and partly Inteftate, (at leaft by the
cong;t; Cant. verb. Civil Law %) yet a Soldier may Y. And therefore if he make his
L axrebamr' g Teftament, and therein appoint an Executor for Goods in one Place
de mil. tefta, the next of Kin fhall have Adminiftration of Goods in another
:CL-J,J;S ’f’f"ﬁ‘“m- de Place * But this Privilege doth alfo belong to every Subje& of
3 2 Miles. C. de te- this Realm.  Other Privileges there be, but it were too long to re-

fta. mil. peat them all ®. .
= D. L. Miles.

3 Fitzherb. Abridg. tit. exec. n. 26. & irfra, part. 4. §. 17. §. 18. * Vide (fi placeat) Vafqu' de fuccefl. refo-
luc. 1. 2. §. zo. ubi enumerat 70 privilegia que militibus competunt,

2
After
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After we have viewed what Privileges do belong to Soldiers, it
fhall be expedient to thew what Manner of Soldicrs they be to whom
thefe Privileges are granted. Wherefore we are to underftand, that
there (6) be Three Sorts of Men which be termed in Law by the
Name of Soldiers. The firlt be Milites armari, armed Soldiers:
(Such as are above defcribed:) The Second be Milires literarii, let-
tered Soldiers, as Do&ors of the Law: The Third Sort are Milites
calefles, celeftial or heavenly Soldiers, as Clergymen and Divines:
For fo the Law doth term them <. Concerning the firft Sort, (7) ¢ Minfing. in Rub.
cither they be fuch as lie fafely in fome Caftle or Place of Defence, % “f# mil. inftit.
or befieged by the Enemy, only in Readinefs to be imployed in Cafe
of Invafion or Rebellion ; and then they do not enjoy thefe Military
Privileges ¢: Or elfe they be fuch as are in Expedition or actual Ser- ¢ Intellige ftationas
vice of Wars; and fuch are privileged ©, at leaft during the Time of Jlos & limitaneo -,
their Expedition f, whether they be imployed by Land or by Sea &, li::,' gjq;:,p‘us e
and whether they be Horfemen or Footmen ® (8) Concerning the Minfing. in §. illis
other Two Sorts of Soldiers, many are of this Opinion, that they do Z‘;{Tm&lfﬁltb‘i:rteg.
not enjoy the aforefaid Privileges !, becaufe they are not Soldicrs teftam. q. 15. in fin.
properly fo called, but metaphorically ¥,  Cthers are of a contrary A‘?hib‘; l_duas alias
Opinion ; affirming (9) that the great Pains and ftudious Travel of Zgo in L. Miles.
learned Lawyers, (efpecially Dotors of Law and fuch like) are no £ de re jud. n.s.
iefs beneficial to their Country, than the hardy Adventures of thofe ?{;"ga"“ieetlc?;:‘°;nh“
armed Soldiers: For that without Laws no Common-wealth can be ¢. n.5.
governed: And in that refpe& deferve as great Privileges as they !, ¢ L. Pen. C. de te-
Much (10) more then (by all Probabilities) are thofe Spiritual Sol- f;m;g“u,?‘ig{‘ﬁ &
diers Worthy of all Privileges, by whofe Prayers and Interceflions the tit. 1. n. 32.
‘Wrath of God is appeafed, and Victory many Times obtained, and }$: Sedhaden. Infl
. . NER Y . . . . e mil. tefta, Clar.
without whofe Miniftry Chriftianity would quickly be ruinated and §. Tefia. q. 15. n. 4.

{ubverted ™. And. Gail. d. abfer-
. vat. 118,

2 Michael. Graf. Thefaur. com. op. §. teftm. q. 3. n. 1. Zaf. in L. miles. f. de re jud. n. 5. in fin. b Dec.

in Rub. de tefta. mil. C. n. 5. Ripa in L. centurio. ff. de vulg. {ub. n. 11. i Sichard. in Rub. de mil. teft. c. g.

Jaf. Ripa & alii in L. centurio. in de vulg. fub. ff. quorum op. com. eft, ut refert Vafq. de fuccefl. crea. §. 24. n. 23.

k Minfing. in Rub. de mil. tefta. Inflit. n. z. ! Michael Graf. Thefaur. com. op. §.teftm. q. 4. Alex. in d.

L. centurio. qui tamen aliis fundamentis nititar. m Alex. in d. L. centurio. n. 18. )

~ And yet it is more doubtful in Law, whether thefe Military Pri-.

vileges do appertain to Teftaments made by Clergymen, than if they

were made by Lawyers®. 'The Reafon may be, becaufe howfoever » Ripa in d. L. cen-
Divines be worthy ; yet they be otherwife rewarded, though not in torie. & de vulg, fub.
this *: But this Reafon doth not fo fully fatisfy. For if Do&ors and lf;fo;?'cﬁfd. & alics
Pleaders of the Law be therefore privileged, becaufe they be com- ibid. & Mathefilla,
pared to Soldiers *; who like valiant Champions, by Force of Learn- Lo 6c’o'n?’a%Th;‘
ing, Strength of Wit, and mighty Power of Eloquence, defend their tetam. g 5. B>
Clients Caufes againft the Subtilties and Injuries of their Adverfaries: ° Val. de foccefl.
How much more ought our Divines, our Captains in the Spiritual iy, ¥ *+ ™ 3"
Warfare of this Life, by Means of whofe Miniftry, and Virtue of » Gloff & DD.in L.
whofe godly Inftruction, and Might of Preaching that powerful and e & de vejud.
invincible Weord, not our Purfes, nor our Bodies, but even our Souls ¢ non folum de doc-
are defended "and kept in Safety, againft the eruel Aflaults of thag toribus, fed de a-
mortal Enemy of Mankind, and againft his Hoft of wicked Spirits, lrfiipf;f: f;fgf‘cﬁj
Who never reft Day nor Night, bur flill firive to overthrow us, and centiati satione exer-
to bring us all to everla(‘ring Deﬂtru&ion& How much more, Ifay’ cm';)prvan]e%::]sr 11’1]1‘12-
are thefe our Captains in thefe {o terrible Conflits, to be gratified E;IR‘;;;_U%_ L. cen-
and dignified with all Manncr of Military Privileges 12 Wherefore if wrio. n. 18. .
the Matter reft upon the lifue of Defert and Worthincfs, without 4Arg. amin. ad maj.

Doubt,
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Doubt, of thefe Three forenamed Soldiers, the Divine is not the laft,
but the foremoft.

Concerning the (11) other Two, (the Lawyer I mean and the Sol-
dicr,) whether of them deitrveth better of the Common-wealth, and
whether is to be preferred before tie orher, is a Queftion fo incident
to this Controverty, that there be few Writers which handle the one,

* Alex. Jaf Rips in byt they allo touch the other . In the Determination whereof, if the
d. L. ceunnrio. ;fj Interpreters of the Law may be Judies in their own Caufe, then the
N3 Sentence mult needs be, Cedant arma toge °.

11.\3‘:1‘1’]:1?. ?n I§, ;uin C.de palis, n. 4. Angel. Are. in §. fin. Intit. de mil. tefta. Alex. in d. L. centurio. n. 14. &
Ripa ibidem, n.15. Panor. & Canonifte in L. quando de magifir. extr. n. 3. Fcli’ in Rub. de major. & ob. extr.

col. 2.

For my Part, if you will give me Leave, I will tell you a Tale

t Zaf. in L. miles. out of Zafius °, writing upon this Qucfiion, which is as true as any
derejud-f.n- 8. 5y Aifop’s Fables. A certain Painter (faith he) meaning by his Art
to deferibe the Strength of Man, did paint a little Man riding upon a

huge Lion, as if a Man were ftronger than a Lion. A Lion pafling

by, demanded of the Painter, whercfore he made fuch a Picture. Be-

caule (quoth the Painter) my Man is able to tame any Lion, -as eafi-

ly as an Horfe or an Afs. Well, Sir, faid the Lion, if we could

paint, thou fhouldft fce a Lion devouring a Painter. Eloquent Men

are as Painters, valiant Soldiers as Lions. It is not the golden Chain,

nor the Plume of Feathers, nor the big Looks, nor the proud Brags,

vZaf. in d. L.miles. which make a right Scldier *.  Neither is it the long Gown, nor the
T & ullus non facie 2rave Beard, nor the ftately Gefture, which make a good Lawyer -
Monachum, Barba The Counterfeit of either deferveth no Honour; be he never fo
non facit Philofe- a0, If both be as they fhould, the Pre-eminence in War is the

Lom

?Ea‘(, in d. L. cen. Soldier’s; in Peace the Lawyer's . In other Matters, he is the more
turio. n. 20. Alex. honoura! lc which doth more honour than the other. To return to the
’(’;aﬁaﬁd'z_l“f;ra’& 14 former Queftion; whether (12) thefe Soldier-like Lawyers may chal-
fer. 118. n.16.  lenge the'e former teftamentary Privileges: 'We are to diftinguifh be-
twixt Privileges granted to Soldiers (fo properly called) in refpect of
their Want of Skill, and Ignorance in Matters of that Quality, (for
fuch do not belong to the Learned,) and Privileges of Prerogative or
Defert.  For thefe Kinds of Privileges belong alfo to Do&ors and
7 DD. in L. miles. Clergy-men “: But (13) with this Reflriction, that as they belong
& j{;& ﬁ:‘;ﬁ;‘;é;ﬁ; not to every Soldier, but only to fuch as are in A&tion; fo they be-
Thefaur. com. op. §. long not to Doctors utterly non-proficient, or Clerks non-refident,
teftm. q.5. n.5.  but {uch as painfully attend their Profeflion, and diligently labour in

* Grafl. d. q. 5. Vi- their Vocation *
glius ind. §.j. Inttit. )
de tefta. mil. Sichard. in L. fin. fi quis vero. C. de codicil. n. 5.

§. XV. Of the Teftament of the Father amongft his
Children.

1. What is a Teffament among # Children.

2. That Teftament is prefumed loft, which is made in Fazour of
Children.

5. If Teeo Teftaments be found, and it do not appear which is
S/t or laft, neither is geod.

2 4. The
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4. The Teftament made in Fazour of Children is not o eafily re-
voked as another T eftament.

s. What Manner of Mention is to be made in the latter T eftament,
10 take away the former made in Fazvour of Chiidren.

6. Certain Cafes whervein the Teftament made in Facour of Chil-
dren may be taken away by the Second, without any Meutivu
of the former.

<. Whetber a Teftament may be proved which hath o W itueffes
of the Making thereof.

8. The Prizilege of Proof withour Witueffes, whether it be peci:-
liar to one Kind of Teflament.

HE fecond Kind of privileged Tcftaments is, Teffamentum o
inter liberos ®: That is to {ay, (1) wherein the Father na- . Manic de co.

g : . . ject. uls. vol. lib. 1.
meth his lawfil and natural Children his Executors, giving to Jm.;,. infv‘lﬁ. o

them the Refidue of his Goods ¢ Unto which Kind of 'l'eftament ﬁﬂ{'- ex hac conful-
divers Privileges do appertain . The firft Pri\'ilegc is this, 1f (2) o o imper-
Two Teftaments be found after the Death of the Teftator, of divers ibi DD.

"Tenors, and it doth not appear which of them is the latter; in this ' ¢ o imperfec-
Doubt that Teftament is prefumed the latter, which is madc in Fa- percigun. . AMantic,

vour of the Children®&.  Whereas if (3) neither be in Favour of the de conject. ult. vol.

Children, nor otherwife privileged, neither Teftament fhall prevail, iibjsfr‘. ‘l:f Ejj' 5.5

but both are void, the one deftroying the other . Unlefs the Tefta- de pon. poff. fecun-

ments be made by a Soldier; for then it fecmeth that both Tefta- d‘;im tab. ff. Clar. §.
ments fhall prevail, becaufc he may (if he will) die with Two Te- 1. gn. oo hered.

ftaments &, Inttit. L. jus noftrum.
] dereg jur. & Cag-
nol. ibidem, n. 8. Bald. & Caftr. in L. eum qui de acquir. her, ff. ¢ L. quarebatur. de tefta. mil. f. bar. in d.

L.j. §.j. de bon. poff. fecundum tab. f.
Another Privilege is this, The (4) Teftament made in Favour of
Children is not fo eafily revoked as other Teftaments arc®: For . Auth, hee inter li-
whereas in other Teftaments, the former is reyoked or infringed by Jog i tefla- &
e latter, and that 7pfo jure', without any exprefs Revocation of ' §. pofteriore. Inftit.
the latter, and that ipfo jure’, without any exprefs R f7§. pott :
the former, and without any Kind of Mention of the former Tefta- 2:"*’“5 mod. teft. in-
ment, eith-c; general or fpecial ¥, (certain Cafes excepted:) Yet (5) tInfia, part.s. §.14.
by the Civil Law, if the Father have oncec made a Teftament,
wherein he hath preferred his Children as before, the fame is not re-
vrked by a latter Teftament, wherein Strangers are preferred, (whe-
ther the former be a written Teftament or nuncupative,) unlefs in the
latter Teftament there be fpeciul Mention of the former .  So (6)! d. Auth. hog inter
that it is not fufficient for the Teftator to make general Mention, liberos. Alex. Jaf.
. . : . . , Sichar. ibidem. quo-
faying, I make this my Laft Will, notwithftanding any fqrmer "Te- rum opin. communis
ftament ; but he muft make fpecial Mention, as, notwithftanding et, contra Angel. ut
any former Teftament made amongft my Children ™. Or unlefs the J1™ coGn'f‘riopT,h;'
fecond Teftament be made ad pias caufas™. Or elfe fome great tefim. q. 86. n. 11.
Difplcafure or Enmity have happened betwixt the Father and the ™ Mantic. de con-
S o . . - . je&. ult. vol. lib. 6.
Children °; or fome like Caufe have come to pafs, whereby it may 4, 1 1q. & si-

appear that the Father did repent him of the Making of his faid Will ?. chard. in d. Auth.

. Hoc inter.
» Jaf. in d. Auth. Hoc inter. ° Grafl. Thefaur. com. op. §. teftm. q. 86. n. 11. P Grafl, ibid,

Another Privilege granted by the Civil Law to a Father’s Tefta-
ment amonglt his Children is this, That the (7) fame take Effe,
tho’ there be no Witnefles to prove the fame: As when there is a

S Tefta-
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Teftament found in fome Cheft, or like Place, written or {ubfcribed
with the Teftator’s Hand, or by him procured to be written by fome
y2uld Paulide calr, other % Howbeit 1 do fuppofc that by (8) the general Cuftom of
& Jal, in Auch. qu this Realm of Eugland, thofe Two Privileges are not proper or pe-
culiar to Fathers Teftaments alone, but that the fame are common to
all other Englifbmens Teftaments; and namely the latter Privilege,
when it doth appear undoubtedly to be written or fubfcribed with the
Teftator’s own Hand, or it is proved that the Teftator caufed the fame
to be written by another. How this Proof is to be made, that the
 Infia, part. 4. §. "Teftament js written or fubfcribed with the Teftator’s own Hand, is
Xxv. declared in another Place .

Other Privileges there be, whereby thefe Kinds of Teftaments are
free from fundry Obfervations and Solemnities wherewith other Te-
ftaments are charged. But becaufe they are alfo common to all our
Teltaments here in England, it were improper to repeat them in this
Place under the Title of Privileges.

§. XVI. Of a Teftament ad pias canfas.

1. A Teftament ad pias caufas may be fo termed eitber in refpet
of Perfons or Places.

2. A Teftament ad pias canfas may be made by firange and wnac-
cuftomed Notes. s

3. A Teftament ad pias caufas, being found cancelled, is not pree
[umed to be advifedly cancelled by the Teftator.

4. In a Teftament ad pias caufas, whether the Condition ought to
be obferved precifely.

5. A Teftament ad pias caufas is wnot eoid by Reafon of Uncer-
tainty.

6. W/aejz’/yer all Privileges which belong to a military Teftamens,
or to a Teftament amongft the Teftator’s Children, do alfo be-
Iong to a T eftament ad pias caufas.

7. What if there appear Two privileged Teftaments, and it doth
not appear which is later ? Whether fhall be preferred ?

_ HE third Kind of privileged Teftaments is that Teftament ad
:eéltv’z’ﬁ‘c;oldenf‘:' pias caufas*: Which is fo termed (1) not only in refpe& of
Py . in fin. & in Perfons, (as when the Teftator willeth his Goods to be diftributed to
M 6. tit. 3. young Orphans, Widows, Strangers, Prifoners, Lame and difeafed

Perfons, fo that they be poor and needy, fuch as the Law termeth
miferable Perfons;) but alfo in refpect of Places: As when the fame s
left to Hofpitals, to Churches, to repairing of Bridges, Walls of a
¢ Libdw. in c. o Town or City, when the fame are decayed and ftand in need to be

g;orundrm,d verb repaired .  And fuch a Teftament hath very many Privileges®.

pias canfas. de tefta.

1ib. 3. provincial. congticut. Cant. & latiffime Tiraguel. tra&. de privileg. piz caufe in pref. ejufd. 5 Tiraquel.
in d. tratt. ubi enumerat 170 privilegia piz caufe, quorum tamen longe maxima pars competit fingalis Anglorum Tefta-
freatis, etiamii non fint condita ad pias caufas.

One Privilege is, That (2) this Kind of Teftament may be written
with firange and unaccuftomed Characters or Notes; as inftead of A.
the firft Figure 1. inftead of B. the fecond Figure 2. inftead of C
the third Figure 3. or with fome other more ftrange devifed Letters.

? Yet
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Vet neverthelefs the fame is as effe@ual, as if it had been written af-

ter the ufual and accultomed Manner * * Mantic. de_cor-
: ject. ule. vol. lib. 6.
tit. 3. n. 3. Tiraquel. de privileg. piz caufe, c. 12. vide infr. part. 4. §. 23.

Another Privilege is this, That if the (3) Teftament ad pias cau-
fas be found cancelled, and it is not known whether the Teftator
did willingly cancel the fame, the I.aw doth prefume it to be can-
celled unadvifedly ¥; and fo it is in Effeé as it it had not been can- v Covar. in Rub. de
celled at all: Whereas in other Teftaments the contrary is prefumed; ‘éfr*;cfr-a par. 0. 1.

that is, that the Teftator did willingly cancel the fame *; Whereby Nanic. de conjear.

they are made void, as afterward is declared * ult. vol. lib. 12. tit,
N . 2. n. 32.
z Alex. confil. 104. n. 6. vol. 7. Mantic. de conje. ult. vol. lib. 12. tit. 1. num. 3o. 2 Infra, part. 7. §. 15,

Another Privilege is, That for obtaining of any Thing left condi-
tionally ad pias caufas, it is (4) fufficient the Condition be accom-
plithed by other Means, than according to the precife Form of the
Condition *.  Whereas in other Teftaments or Legacies it is not fuf- s Tiraquel. de privi.

ficient, unlefs the Condition be precifely obferved °. leg. piz caufz, c. 82.
¢ L. Mevius. L. qui
hzredi. de cond. & demon. f. vide infra, part. 4. §. 7.

Another Privilege is, That the (5) Teftament ad pias canfas is
not void in Refpect of Uncertainty, (as other Teftaments are:) And
therefore if the Teftator fay, 1 make the Poor my Executors, or, I
Will that my Goods be diftributed amongft the Poor ; fuch Manner

of appointing Executors or Legacies is not void * 4 Bar. & Jaf. in
) L. j. C. de facro-
fan&. Ecclef. Grafl. Thefaur. com. op. §. Inftitut. q. 12.

Generally, I fuppofe, that (6) whatfoever Privilege doth belong
either to a military Teftament, or to a Tcftament made by the Fa-
ther among{t his Children, in refpect of the Solemnities to be obfer-
ved in the Making of Teftaments ¢, or the Subftance of Teftaments ] ¢ Jure civili non va-
that the fame do alfo appertain to a Teftament ad pias canfas; fa- [ tchn. ad pias cau-
. . .. as abfque f{olennita-
ving in fome Cafes, and namely, where the Privileges of both the tibus conditum; fe-
former Kinds of Privileges be contrary; as where T'wo Teftaments cus jure canon. modo
be extant, and it doth nct appear which is former or latter. In which ;‘fr}i‘s‘be;;fjii:ﬁ"f‘“‘%:
Cafe it feemcth, that if they be military Teftaments, that then they hzc et communis
are both good, otherwife they are both void & But if the one of °Pi"-G’a‘T-ThefE“fo
them be ad pias caufas, then that is prefumed laft, and fo available, f;":;;,"%oefj Dot

the other not being privileged ™. 93. n. 3. unde nom

requiritur, ut teftes
fint rogati in confetione teftm. ad pias caufas, ut habet communis opinio. Teftibus Covar. in c. relatum el. j. de teft.
ext. n. 4. Tiraquel. de privileg. piz caufe, c. 3. & Grafl. d. q. 18. n. 5. f C. cum tibi. de tefta. extr. Quid ao-
tem refpettu perfona teftantis ? Dic ut per Ju. Clar. §. teftm, q. 5. & Supra, §. 14. b Jaf. & Sichard. in L. fin.
C. de Edi¢t. D. Adrian. tollend.

But (7) what if both Teftaments be privileged, the one being 7%-
ter liberos, the other ad pias canfas, and it doth not appear which is
former or latter 2 Which fhall prevail 2 I fuppofe that which is 7u-
ter liberos ': For the Children are to fucceed in Cafe both the i Mantic. de conjet
Wills were void ¥, and fo have a double Help, the .one of the Tefta- ult. vol. L 6. tit. 3.
ment, the other of Provifion of Law'. And it were bard to take x £2; i 1 . §. de

the Teftator’s Goods from his Children, unlefs it did plainly appear bon. pofief. ~fecun-
dam tab, ff. Stat.
H 8 an.21. c3g, ! L. utrum, §. ult. ff. de minor. Alciat. de prefump. reg. 3. prefump. 43. n. 3,

that
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m Unde Aug. Qui- that the other were the latter ™. Howbeit, it feemeth that if the Te-

cunque (inquit) vult, flament were not in Favour of his Children, but of fome other of his
exhazredato filio, he-

redem facere Eecle. Kin, that then the Teftament ad pias caufas were to be preferred;

fiam, aliom patro- unlefs they did prove the Teftament made in their Favour to be the
num qu:erat quam {atter n
Auguftinum. ¢. ult. :

17. Q. 4 n Mantic. de conje. ult. vol. 1. 6. tit. 3. n. 43.
Damu s Cale, A Devife to a Charity is good, tho’ the Will is void in Law; as
Clar Ut 722 for Inftance, A Feme Coverr, who was intitled to a Debt as Admini-

ftratrix to her firft Husband, devifed it to a Charity; now, tho' het
Will was void in Law, yet it was a Declaration of her Intention and
within the Statute; fo that if there were Affets, either of the Inte-
ftate’s Eftate, or her own, the Charity fhall be fupported.

Roltss Cafe, Moor  The Teftator, before the Statute 32 F. 8. of Wills, devifed his

888. Lands to repair Highways ; this Land was not devifable &y Cuftom,
and therefore it being before the Statute, was void ; yet it was held
to be a good Limitation and Appointment within the Statute of Cha-
ritable Ufes.

Hob. 136. in Dr.  So where the Devife was to the Priucipal, Fellows and Scholars

Liyd's Cafe. of Jefus College in Oxford, and their Succeflors, to find a Scholar of
his Blood ; this is void in Law, becanfe it is not allowed by the Sta-
tute of Wills, to devife Lands to a Corporation in Mortmain; but
yet it was held good by the Statute 42 E/jz. as a Limitation and Ap-
pointment of Lands to a Charity.

Moor Cha. Ufes81.  Devife of a Rent iffuing out of fuch an Houfe, ¢c. to a Charity,

Stddards Cafe.  and a Scrivener was directed to put it into IFriting ; but the Teftator
died before it was done, and afterwards the Scrivener wrote the Will:
Now, tho’ a Rent cannot be created or granted without fome Deed
or Will in Writing, yet this nuncupative Will was adjudged good,
not as a Gift by the Devife, but as a Limitation or Appointment by,
the Statute.

The Poor of Wwd-  The Father purchafed Copybold Lands in the Name of his Two

fh";l'd ""éﬁ Partburfl, Sons, and their Heirs, and afterwards devifed to Sir William Marten

oor Cha. Ufes 0. : > Mk

a Rent-charge of g0/ per Annum, ifluing out of the fame, for the

e Chanc. Cafes 75. Relief of the Poor of Woodford ; now, though the Father never ° fur-

E‘i fj:’i’”oeﬁgf rendered to the Ufe of his Will, and though the Eftate in Law was

s P " in his Sons, yet fince he enjoyed the Lands during his Life, he fhall
be accounted the lawful Owner, and his W7/, though void in Law
for Want of a Surrender, fhall be a good Limitation and Appoint-
ment of the Charity.

Plart ver. §t. Fobn's A Devife to a Charity is good, though there was a Defe& in the

ool o “{}'f;”gg;f Exccation of the Eftate; as where Tenant in Tail of a Copyhold fuf-
fered a Recovery in the Manor-Court, but no Judgment was given a-
gainft the Vouchee ; then he devifed the faid Copyhold to a College:
Adjudged, that the Recovery was void fo as to bar the Intail, be-
caufe there was no Judgment againft the Vouchee to have a Recom-
pence in Value; but yet the Devife was good to the College as a
Limitation or Gift of the Lands, and fhall not be avoided for Want
of a Circumftance in Law to make it good.

So where in a Devife of a Charity, the Devifce was mifnamed, this

was held a good Appointment in Equity within the Statute. Chare.
Cafes 221. Attorney General verfus Plart.

Meek ver. Mafler and - Where a Will was fupprefled, yet the Charity was ecreed ; as for

‘2;”}1};’,‘, %ugéﬁ: Inftance, The Teftator devifed 1coll per Anirni to Ten poor Scho-

Ufes 47. I lars,
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lars, to be chofen out of the Fiee-School in Worcefter, and to be
cducated in Magdalen-Hall in Oxford ; this Will was never feen
after the Death of the Teftator; but it was proved, that he made
fuch a Will, and faid a little before his Death, that he would not al-
ter it; the Heir at Law refufed to convey according to the Will;
but it was decreed by the Commiflioners, that the Chancellor, Ma-
fters and Scholars of the Univerfity, and their Succeflors, fhould ftand
feifed of the Charity, and receive the Rents, and pay the fame, as
direéed by the Will; which Decree was confirmed by the Court of
Chancery.

Where a particular Sum of Moncy is devifed to a Charity, and Penfired ver. Piger,
the Teftator did not appoint out of what it fhould iflue, but died, Meor Cha. Ufes &e-
leaving Lands and Affets, and his Wife Executrix, and fhe refifed to
buy Lands or Rents of that Value: The Court of Chancery decreed,
that the fhould buy to the Valug of the Money, and fettle it on the
Charity.

So where the Teftator devifed, that his Lands fhould be fold, and Moor Cha. Utes 9.
the Morey applied to a Charity, but did not dire@ by whom they Steward v. Germin.
fhould be fold ; the Commiffioners may appoint a Perfon to fell, and
decree fuch Sale to be good.

Likewife where the Teftator doth not dire& what fhall be done 8 Rep. 130.
with the improved Value, it fhall go towards the Increafe of the
Charity, as it was adjudged in the Cafe of T betford-School.

And there is a Cafe wherein the zrue P'alue was confidered, (c72.) wright and  The

The Teftatrix devifed a Portion of Tithes, ¢9c. to Five Perfons and %‘f{:’ C"{: %";e”f”’g'
their Heirs, to the Intent they fhould employ the yearly Profits to = e
eret a Grammar-School in Newport 7n Eflex, for a competent Num-
ber of Children, Inbabitants of that Place ; which Tithes, at the Time
of the Devife, were in Leafe for feveral Years, at 7/ per Aunum ;
the Devifees received the Rent and built the School, and then the
former Leafe being expired, they demifed the faid Tithes for Thirty-
fix Years, at the fame yearly Rent; afterwards, in Confideration of
a Surrender of this laft Leafe, the Truftees demifed the faid Tithes to
the Surrenderor for Fifty Years, at the fame Rent ; the Leffee died,
and the Tithes from his Death to the Year 1650, were worth 43 A
per Annum more than the referved Rent; about Thirty Years after-
wards the furviving Truftees leafed thefe Tithes for Twenty-one
Years, at rol. per Aunum Rent, which Leafe was to commence after
the Determinarion of the Leafe for Fifty Years, at which Time the
Tithes were worth 6o/ per Aunwm more than the referved Rent:
Adjudged, that the concurrent Leale for Twenty-onc Years was
to defraud the Charity, ‘and that the Truftees ought to have let a
Leafc according to the true Value, and not exceeding T'wenty-one
Years. .

Lands were charged with 1000/ to put out poor Apprentices, Chanc. Cafes 187.
the Money was paid to the Executor of the Donor; it was decreed, ftf;rr]rsy Gm:al ver.
that the Payment was made to ‘a wrong Hand, and by Confequence =% ~“#""
the Charity abufed 5 for it is exprefly required by the Statute 7 Zac. 7 Jac. 1. cap 3.
that Moncy given to put out poor Apprentices, fhall be imployed by
the Parfon or Vicar for that Purpofe, and therefore muft be received
by him, and difpofed for the Ufes intended by the Donor; and this is
agreeable to the Civil Law, which is, that Bithops of the refpe&ive
Dioceies fhall fee, that what is given to Charity be duly applied, ac-
cording to the Iutention of the Giver: and that cver fince Chriftianity

T came
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came into the World, it hath been the pectliar Care of Bifhops, that
what is given to Charitable Ufes fhould be duly applied.

Chanc. Cafes z45.  Wherc a Devife of Charity was to the Poor indefinitely, in fuch

Sir William Jones V- Cafe Equity gives the Difpolal thereof to the King; becau’e the
Word Loor extends to all the Poor in Great Britain, and confe-
quently it would not avail any Thing ; but by the Civil Law {uch a
Devife would-be to the Poor of the Hofpital in that Parifl where
the Teftator lived ; and if there was no fuch Hyfpital, then to the
other Poor of that very Parifh.

Chanc. Cafes 353.  The Teftator built an Hofpizal in the Parith of Lambeth, and pla-

Sir William Fnes ¥ ced Seven poor Women of that Parifh in it, of Sixty Years old, and

ir Fecemy Whitch- . .

cott. gave 4/ per Annum to each of them, to be paid by quarterly Pay-
ments, and charged fome Lands with the Payment thcreof; and di-
rected, that when one or more of them fhould die, their Places thould
be fupplied by other poor IWomen, but «did not fay of what Parifh:
Decreed, that this Charity fhould be paid in Succeflion to poor Wo-
men to be chofen out of Lambeth Parifh; otherwife it would be pre-
judicial to that Parifh; for if they fhould be taken out of any other
Parifh, then Lambeth muft contribute to their Maintenance, becaufe
the Charity of 4/. per Aunum is not {ufficient to maintain a poor Wo-
man of Sixty Years old.

Chanc. Cafes 395.  The Teftator devifed a Charity to be diftributed every Year for

Quens ver. Bean- ever on Eafter and Chriftmas Eces, amongft the poor Inhabitants of
the Parifb of Langenew 71 the County of Montgomery, whereas there
was no fuch Parifh in that County ; but there was a Parith of that
Name in the County of Denbigh, where the Teftator was born, and
his Parents lived and died there ; therefore it was decreed, that he
muft intend that Parith in the County of Denbigh.

AMan verfus Ballet,  Several diftinét Charities were devifed to the Parith of C. (z7z.)

P Vem. 4z one Farm of the yearly Value of 12/ for Repairing the Church
another of the yearly Rent of 6/ for Repairing the Highways, and
another towards the Relief of the Poor ; and Complaint being made
againft the Truftees, before the Commiffioners for Charitable Ufes,
that the Church was out of Repair, and the Rents of the Farm be-
ing 12/ per Aunum, were not applied to repair, but that it was done
by a Rate raifed and levied upon the Parifhioners; the Truftees re-
plied, that the whole Charity, amounting to 40/ per Aunum, and no
more, had been applied to the Repair of the Highways and Relief of
the Poor; and though they had not -precifely purfued the original
Dircction of the Charity in the firft Inftiturion thereof, yet they ha-
ving done nothing for any private Advantage, but only what was ne-
ceflary in parochial Concerns, in which they expended all the Mo-
ney received by the Charity, they hoped to be excufed for the Time
paft, and the rather, becaufe for above Twenty Years together this
Money had been promifcuoufly imployed, and great Part of it in find-
ing a Letturer, there being no Minifter to officiate in the Parifh, who
otherwife muft have found one, and that it was the fame Thing to
them, whether they paid their Money to' find a Le&urer, or repair
the Church ; but decrced, that an Agreement amongft the Parifhioners
fhall not alter the Charities, or divert them to other Ufes; therefore
it being mifimployed, there fhould be no Allowance for what they
paid the Lecturer.

2 The
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The Teftator devifed 50/ per Awium tor a LeGurer in Polemical ‘eV"é’L 53 e
or Cafuiftical Divinity, fo as be was a Bachélor ar Doctor in Divi- Benalf of Peterbonje
nity, and Fifty Tiors oldy and would read Five Lectures every "Term, Coll. in Canbride.
and at’ t'he End thereof \vould deliver fair Copics of the faid Lec- gam“f:é"ggg:;j Bron
tures, to le kept in the Univerfity ; and in Defaule of fuch a Letu-zgr there.
rer, then he devifed the faid sol. per Awnm to a College in Oxford ;
but now the Univerfity of Cainbridze, with the Con"cnt of the Heir
at Taw, would have a Man of Forty Vears old, capable of this Sa-
lary, and thit Thr ee Lettnres every Térm, and the Delivery of fair
Copies thereof otce every Year, might b fuﬂ?cxent thie Couirt would
not intermeddle; but declared, that the Partics ﬂlw d be held to the
Leétter of the (,hanty, and that the Heir could not alter the Difpoli-
tion of the Charity of his Anceftor.

The Teftator devifed éool. to Mr. Baxter, to be diftributed by Aetorney G\:/mra/vesr.

him amongft Sixty pobr cjedted Minifters, addmv that he would Bexer tVem 24>
not have his Charity miftaken, it being given, not as they were Non-
contformifts, but that the T ¢ ltator knew many of them to be ‘pious
Men, and in great Want; and upon an Information cxhibited upon
this lel alledomﬂ this Chanty to be againft Law, and therefore
the nght to app]y the Money was vefted in the King, who had de-
clared his Pleafure, that it fhould go towards the ]%mldm0 Chellea
College, ¢h¢. Mr. *Baxter in his Anfwer amongft other Things faid,
that the Doftrine and le'poutlon of the Dx(Tenters, meerly as c;e&cd
Minifters, was not fo bad as to make them incapable of Charity, and
that not Only Religion but Humanity obliges us to pity thofe who
fpent their Lives in {tudying to know God’s Will, and who by 4a
Miftake in fome Opiniotds were reduced to great Want and that he
could not afferit to a Refignation of the Suftenarice of poor Men, and
hoped the Court would not mifconftrue this A of Charity. On thé
other Side it Was argued, that this was a Devife to Sixty ejected Mi-
nifters, eo nomire, as they are Diflenters, and to {liffer them to fake
by fuch a Devile, Would be to encourage a perpetual Schifm in the
Churth.

"T'o which it was anfwered, that it could not keep up a Schifin,
becdufe there was nothing given which was dirable; no Land, cht
or Annuity given, but only a Sum of Ten Pounds to a Man, to keep
him{elf and Family for a little while ; that it could not be pretended
th.2 was a Devife to any fuperftitions Ufe and that if it had béen of
T'en Pounds a-picce to Sixty cjelted Minifters by Name, there could
not be any Pretence to make this Charity void: Now, the Teftator
had given Mr. Baxter the Power of naming them, and he, is not dii-
abled by Law to execute that Power ; but the Cotrt decreed, that
the Ufe was void, but not the Char'ty, and that the Money thould
be applied towards the Buil ding Chelfea College ; then it was urged,
that Charities ought to be aophu. in eodem Ueuere and this bcmfr it~
tended for poor e;céted Minifters, ought to Pe diftributed amonaf’c the
Clergy ; and thereupon it was decreed for the Maintenance of a
Chaplain for Chelfea College; but this being an unrealonable Decree,
it was reverfed by the [ords (,ommxfﬁonels n ‘]717/71‘1'—T€1m 1689,
and the 600/ which had been brought into Court, was ordered to
be paid out and dudribured, as dircéred by the will.

The Defendant’s Brother having by his Will charged a Manor to 4 -”wm_.' ver.
raife 1000/ out of the Profits, to ) be applied to fzzc'b charitable Ufes Sydor v Voo
as be bad by Writing under bis Hand formerly diveffed, and no fuch ™%

Writing
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Writing being found, the Attorney General, at thc Relation of the
Governors of Cbrift's Hofpital, exhibited a Bill againft the Defendant
(who was Heir at Law,) fetting forth the Will, and that the Writing
therein mentioned was not to be found, therefore the Application of
the Charity was in the King, who declared his Pleafure was, that
this Money thould be laid out for the Benefit of the Mathematical
Boys in Chrift's Hofpital; and it was decreed, that the Charity being
now become general and indefinite, it was vefted in the King as to
the Application thereof ; and though by the Will it was direéted to
be raifed out of the Prafits ; yet it being a Sum in grofs, it fhall carry

» Frier v. Peacock.  Interef? to the Time it fhould be raifed out of the Profits: ® So a De-
vife for the Good of the poor People for ever, this being indefinite, the
King direted, that it fhould be applied for the Benefit of Chriffs
Hofpital; and fo it was decreed, though the Teftator had feveral
poor Relations, who infifted, that they were within the Equity of the
general Devife of this Charity. |

Fielding verfus Bond, ~ 'The Teftator devifed feveral Legacies to particular Perfons, and

t Vem. z30. amongft the reft, he gave 4o/ to a Charity; there happened to be
a Defeét of Aflets to pay all the Legacies, but yet the Spiritual Court
was of Opinion, that the whole 40/. ought to be applied to the Cha-
rity, and not in Proportion with the reft of the Legacies; and for
that Reafon the Plaintiff exhibited his Bill, and prayed an Injun&ion;
but it was denied, becaufe Legatory Matters were properly determin-
able by the Civil Law ; and the Spiritual Court had a proper Jurif-
dition in fuch Cafes; and if by their Law Preference was given to a
charitable Legacy, a Court of Equity will not alter it.

Charity Legacies that are pecuniary fhall on a Deficiency of Affets
come into Average, as well as other pecuniary Legacies. 1 Williams
23, 675.
* .3A DZvifc by a Tenant in Tail of a Rent, ifluing out of the in-
tailed Eftate, to a Charity good, though no Fine was levied, or Re-
covery fuffcred, by the Teftator. 1 Williams 248. ‘
One by Will devifed an Annuity of sol per Annum, and alfo

100/ in Money to 4. and his Heirs, and if 4. died without Heirs
then to a Charity., 4. died without Iffue in the Life of the Tefta-
tor, and then the Teftator died ; it was held, that the Devife over
was void, and that the Word Heirs fhould not be confirued to fig-
nify Heirs of the Body, where the Devifee over was not inheritabie.
Attorney General v. Gill, 2 Williams 369.

§. XVII. Of Teftaments unprivileged.

UNpriviIeged Teflaments are thofe which have not any Frec-
dom or Benefit. contrary to the common Courfe of Law, but
are tied to fuch Obfervations and Solemnities as the Law requires re-
g;zlarly for all Teftaments, of which Forms we fhall difcourfe herein
aiter.

WHAT
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WHAT

PERSONS

TESTAMENT.

The Second Part.

SECT. L

t. Every Perfon may make a Teftament which is not forbidden.
2. Dicers Perfons forbidden to make their Teftaments.

3. Some forbidden for Want of Difcretion.

4. Some forbidden for Want of Freedom.

5. Some forbidden for Want of their principal Senfes.

6. Some forbidden by Reafon of fome beinous Crime.

N the fecond Part of this teftamentary Treatife fhall be declared
what Perfons may make a Teftament, and who may not fo do.
Wherein the Rule is, That (1) every Perfon, Chriftian and
Jew, found or fick, (and generally of what State or Condition foever
he or fhe be) hath full Power and Liberty to make a Teftament or
Laft Will*, and may therein difpofe of his Goods and Chattels®; . g, Quibus sion

faving fuch Perfons as be prohibited by Law or by Cuftom ©. ;ﬁ permiffum  te-

am. fac. in prin. &
glofl. ibid. Simo de Pretis de inter. ult. vol. . z. inter. 1. fol. 4. Vafquius de fuccefl. progrefl. Iib. 1. §. j. I\P;Iichael
Graff. Thefaur. com. op. §. teftam. q. 20. ® Quibus enim permiffum eft teftari, eifdem & codicillari, & legata
relinquere. Roland. traét. de codicil. n. 6. Michael Grafl. Thefaur. com. op. §. codicil. n. 1. ¢ Eft enim edittum
de teftamentis prohibitorium certarum perfonarum. Glofl. in §. j. Init. Quibus non eft permiffum tefla. fac. Grafl,
Thefaur. com. opin. teft. queft. zo. n. 1.

Therefore, if we examine what Perfons are forbidden by Law or
by Cuftom, it will appear who they are that can make a Teftament,
or difpofe of their Goods and Chattels: And though (2) many Per~
{ons are forbidden by Law or Cuftom to make Teftaments, yet they
are reduced by fome unto Four or Five Sorts®. Amonglt the firft ¢ Bar. & Bald. in ..
(3) are comprchended fuch as ewanr Diferetion or Judgment; as Si qugtamus. . de
Children ¢, Mad-folks®) and Ideots #: T'o whom alfo I may join thofe tceﬁn Vi,‘i‘;,(”fgte:ﬁ,,;;
Perfons who be fo very old that they become childifh again ®; and provincial.  conttir.
him that is drunk, cant
* Infra cad. part.§. 2,
? Infra. ead. part. §. 3. £ Infra ead. part, §. 4. % Infra ead. past. §. 5. i Infraead. part. §. 5,

U Awrongft
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Awrongft the fecond (4) Sort are comprehended fuch as Zack Fiee-
% Infra ead. part.§.7. o and fudl Liberty ; as Bond-flaves and Villeins*: Unto whom
!Infra ead. part.§.8. may be added Captives and Prifeners’, and Women Covert ™,
" Infracad-part3.9. 1 the third Sort (§) are contained fuch as Jack fome of their priu-
»Infraead-part.§.10. ¢7pal Senfes; namely fuck as be dumb and deaf®, and blird®.
*Infracad part§.11. - Among the forsh Sort (6) are placed fuch as for fame baiwus Crie
. {2?3833-})3"-9-'& are deprived of Ability of making Teftaments; as Traifors®?, J'c-
 Infia ::dg:ﬁ:%iii'_ lons, Heretics 7, Apoftates®, and many others®.
‘Infraeadpartg.is.  And laft of all; others (7) for other Caufes hereafter fpecificd ®.

t De quibus infra

ead. part. §§. 16, 17, 18, 19, 20, 21, 22. v Infra ead. part. §§. 23, 24. cum fequentibus. Vide Jo. ab Imol. in
¢. qua ingredientibus. detefta. extr. ubi hzc funt carmina; Teffari nequeunt impubes, religiofus, Filius in facris, morty
damnarus, & obfes, Crimine damnatis, am muto furdus, & ille, Qui majefiatem laft, fit cecus & ipfe.

. II. Of Children.

1. At what Aee a Teffament may be wade of Lands.
2. At what Age a Teflament may be made of Goods.
.3+ What if the Minor be doli capax, or a Soidiery or the Tefta-
ment be ad pias canfas ¢
4. Wtat if the Teffament be made with the Authority of the Tutor.
5. What if the Teftator do live nntil be come to lawful Age?
6. A Boy after Fourteen Years, a Woman after Twelee, may
. make a Teftament of their Goods. See Dom. fol. 9.
7. What if the laft Day of the Year be not finifhed ?
8. What if the Teftament, made during Minority, be approved by
the Teflator after be be of full Years?

F we will underftand when a Child may make his Teftament, we

muft diftinguith whether it be of Lands or of Goods.

If of Lands, (1) it is provided by the Statutes of this Realm, that
Wills or Teftaments made of any Manors, Lands, Tenements, or
other Hereditaments, by any Perfon within the Age of Twenty-one

x Stat. H. 8. an. 34. Years, fhall not be taken to be good or effeGual in Law *; for until

S8 & swd. 1, that Time, by the Common Laws of this Realm, they be accounted

c.21.lib. 12. c.28. Infants?. ‘ -

’ If (2) of Goods, we muft diftinguith, whether the Child be Man
or Woman. A Boy cannot make his Teftament before he have ac-
complifhied the Age of Fourteen Years, nor a Girl before the Age of

* L. quaztate. . de 1 Welve Vears™  Infomuch that (3) if before the forefaid Years they

tefta. §. praterea. In- were of that Ripenefs of Wit, that they were &o/7 capaces, capable

;}:‘r'm ?Eg:l"te’f‘t‘;“ f:cﬁ of Deceit, or able to difcern betwixt Good and Evil, and betwixt

L. fi frater. C. qui 1 ruth and Falfhood ; yet could they not make any Teftament, nor

tefta. fac. pof. difpofe of their Goods®. Or if the Boy were of that Strength, that

- DbD ;,;:,;‘,;,}gpg;;f; he were a Soldier, notwithftanding thofe great Privileges which do

communis_eft, ut belong to Soldiers in making their Teftaments, yet could not he make

Z‘)‘;‘:ﬂGE;’T;“t‘:é‘:‘; his Teftament, before he had accomplihed his Age of Fourteen

q. z0. & Vivius cod, Years’.  Neither can a Bov before he have accomplifthed Fourteen

E%ve;?-guszlisigg- Years of Age, nor a Girl before fhe is Twelve, make a Teftament d

mil. Graff- & Viviag 21415 €aufas®. Neither (4) is the Teftament good, made by the Boy

ubi fupra, referentes Or Girl before the faid Ages, although the fame fhould be made by

f’;‘J":("fi’[; iﬁcﬁc‘;z;er the Authority or Confent of the Tutor®.  Neither (5) doth the Te-
qui tefta. fac. poff. ftament becomme good being made in their Minorities refpectively afore-

c. atque hzc opinio 2 faid,
communi calculo

comprobatur.  Jul. Clar. §. teftm. q. 5. & Grafll §. teftm. q. 1. ¢ Jalind. L. fi frater. C. qui tefta. fac. pofl.
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faid, albeit they fhould afterwards attain to their feveral Ages, where- ; -

N - ] e, e © §. praeterea. Inflic.

in they might make their "Feftaments”. . quibus non eft per-
miff. tefla. fac. L. fi filius-familias. f. qui tefla. fac. pofl:

Howbeit (8) a Boy after the Age of Tourteen Years, and a Girl
after the Age of Twelve Years, may make a Teftament and difpofe
of their Goods and Chaitels®; and that net only without the Autho- . '
rity or Confent of their Curator or Guardian®, but alfo without the & 95 = &
Authority and Confent of the Father, if he or fhe have any Goods devie, fol.g7. quam-
of ‘his or her Own® Or if (7) he or fhe hath attained to the Jaft vis imprefliofic vitio-
F T . Twelve Y he Teft bv hi h . M : viz. litera (x)
Day of Fourtcen or Twelve Years, the Teftament by him or her, in omifa ; nam quod
the very laft Day of their feveral Ages aforefaid, is as good and law- fic feribitur, iiij. ans.
ful, as if the fame Day were already then expired’. Likewife (8) f;;b’ debuit, - i,
if after they have accomplifhed thefe Years of Fourteen or Twelve, ¢ Jaf. in L. fi frater
he or fthe do exprefly approve the Teftament made in their Mino- g“‘i/tfﬁa- fac. pofl c.
\ : . R m
rity, the fame by this new Will and Declaration is made ftrong and quojg‘;,ez;‘v‘ﬂ‘f‘;‘“is:
effcctual ®. familias teftari ne-
queat ob illam pa-
triam, cui fubjicitur, poteftatem. At vero in Anglia ceffat perampla hac poteflas & prerogativa. trac, de repub. Angl.
lib. 3. ¢. 7. & fic ceffante caufa, ceffat effectus. i d. L.qua wtate. & ibi Bar. k Paul, de caft. & alia in L.
fi frater. qui tefta. fac. pofl. C.

But by the Law of this Nation an Infant before the Age of Eigh-
tecen Years cannhot make his Teftament, and conftitute Executors for
his Goods and Chattels. Luff. part 1. fol. §9. b. Adminiftration
granted durante minore «tate {hall ceale at the Age of Seventeen
Years, H. 43 Eliz. C. B. Piggor’s Cale, Lib.5. fol. 29. 'Thercfore
before that Age he cannot make his Will.

In the Chancellor of Litchfield's Cafe, a Prohibition was prayed Tho. Jones zro.
to the Confiftory Court, becaufe a Will of Goods was cxhibited to 5o»"'s €%
that Court there, being made by the Teftator, who was no more
than Sixteen Years old, and Sentence given for that Will ; but the
Prohibition was denied, becaufe the Spiritual Court hath a proper Ju-
rifdi&ion to determine at what Age a Will may be made of Goods;
and if the Court gives Sentence againft the Law, the Party grieved
may have Remedy by Appeal, and not by a Prohibition.

But in our T.aw ’tis fettled, that an Infant of the Age of Eighteen sid. j0,. ;
Years may make a Will, and thercby devife his Goods, and appoint
Executors, but cannot difpofe his Lands before Twenty-one Years.

1 Inft. 89. 0.

And in Chancery it hath been decreed, that an Infant at the Age Vem. 253, 328.
of Seventeen Years might make a Will and conftitute an Executor,
and that he might likewife adminifter at that Age, but could not com-
mit Wafte till of full Age.

In this Cafe no Difpute was made, but that a Male Infant of the
Age of fourteen Years, and a Female Infant of twelve Years of Age,
might make a Will of a perfonal Eftate: And Mr. Gilbert faid, it
was fo agreed by Lord Keeper /right in the Cafe of Sharp and

Sharp, wherein they followed the Rule of the Civil Law of Fafli-
nian, for their Confent to Marriages at fuch Ages. [fyde verfus
Hyde, Hil.8 Aune, Gillert's Rep. fol. 74.

§. 1IL Of
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1§, Prateren. Inftit.
quibus non eft per-
miflum. L. furiofum.
C. quitelta fac. poflx
L. nec codicillos. C.
de codicillis.

m Bar.in L. j.C. de fa-
crofanc. Ecclef: n.16.
Dec.in d.L.furiofum,
& hzc opinio com-
muriter et recepta,
Jul. Clar. §. teftm.
q.- 5. Grfl. d. §.
teft. q. 17.

» Grafl. d. §. teftm.
a. 2. in prin.

o L. fenium. C. qui
tefta. fac. poff.

P Minfing. in de §,
prterea. Inftit. qui-
bus non et permiff.
que tamen clanfula
non el wdeo necefla-
ria, ut femper obfer-
vetor.

4 P. 3 Jac. Camera
Stellat. Co.‘u/m:’ncafe,
Moore™s Rep.tal.759.
n. aO;l.

rd. L. furiofum. C.
ovi tefta. fac. poff.

4

¢. III. Of Mad Folks and Lunatic Perfons:

1. Mad and limatic Perfons caunot make a Leftament, and what
is the Reafon. ‘

2. Whether the Teftament made in the Time of Furor be good
when the Teflator is come to bimfelf.

3. A Teftament may be made by a lunatic Perfon betwixt the Fits.

4. Every one is prefumed to be of pevfett Mind and Memory, un-
til the contrary be proved.

5. He that objetieth Infanity of Mind, muft prove the fame.

6. Whether it be fufficient to proce that the Teftator was mad
before the Making of the Will.

7. Whether be that is once mad be prefumed [o to continue.

8. Infanity of Mind bard to be proced.

9. Witnefles muft yield a Reafon, if they will proce a Man to be mad.

10. Arguments of Madnefs.

11. Whether a general Reafon fuffice to prove Infanity of Mind.

12. Whether Madne[s may be proved by fingular Witneffes.

13. Thofe Witnelles are to be preferred, which depofe that the
Teftator was of found Mind.

14. What if the Teftament be made by a lunatic Perfon, and
fbed‘Iime of the Making unknwwn? Whether is the Teftament
good, or 10?

15. What if it cannot be proved that the Teftator had quiet Ii-
termiffions ?

16. What if there be a Mixture of wife Things and foolifb in the
T eftament?

AD Folks (1) and lunatic Perfons, during the Time of their
Furor or Infanity of Mind, cannot make a Teftament, nor
difpofe any Thing by Will'] no not ad pias caufas™. The Reafon
is, becaufe they know not what they do® For in making of Tefta-
ments, the Integrity or Perfe&tnels of Mind, and not Health of the
Body, is requifite®.  And thereupon arofe that common Claufe, ufed
in every Teltamenr, fick in Body, but of perfect Mind and Memory®.
Therefore P. 3 Fac. in Combe's Cafe, in Camera flellata, it was a-
greed by the Judges, that fane Memory for the Making of a Will &
not at all Times when the Party can fpeak yea or no, or had Life in
him, nor when he can anf{wer to any Thing with Senfe; but he ought
to have Judgment to difcern and to be of  perfett Memory, otherwife
the Will'isvoids. And fo (2] ftrong is this Impediment of Infanity
of Mind, that if the Teftator make his Teftament after this Furor
hath overraken him, and whiles as yet it doth poflefs his Mind, al-
beit the Furor afterwards departing or ceafing, the Teftator recover
his former Underftanding, yet doth not the Yeltament made during
his former Fit recover any Force or Strength thereby”. Howbeit (3)
if thefe mad or lunatic Perfons have clear or calm Intermiffions, then
during the Time of fuch their Quietnefs and Freedom of Mind, thev
may make their Teftaments, appointing Executors, and difpofing of
their Goods at their Pleafures®.  So that neither the Firror going be-
fore, nor following the Making of the Teftament, doth hinder the
3 fame

«c §. preeterea. Inftic. quibus non eft permifium, &c. + d. L. furiofum. & d. §. praterea. & DD. ibid.
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fame begun and finifhed in the mean Time % . Much more is thattd. Locis. -
"Teftament good and available in Law, not only for Goods and Chat-

tels, but alfo for Lands, Tenements and Hereditaments, which was

made by one of found Memory, never affected with any Lunacy or

any Infanity of Mind, until the fame were fully accomplithed and

tinifhed: For then, albeit afterwards the Teftator be overtaken and

opprefled with Infanity of Mind, (which is a Thing not rare a little

before Men’s Dcaths,) yet that fubfequent Difability doth not cifan-

nul the precedent Teftament, or Laft Will *; the rather, becaufe this ;‘ib"‘deinDOJZ{-uC?’fe,
Infirmity doth proceed from the Will and by the Vifitation of God, 5,4 Hemblings.

not by any voluntary Ac¢t of the Party = - * Dom. Coke ubi fu-
y any ay y pra, b, ule. £ de
injuft. rupt. & irrit. teft. Boer. nif. dudum. el. j. de elet. exur.

And here Note, that (4) every Perfon is prefumed to be of perfet
Mind and Memory, unlefs the contrary be proved *.  And therefore 7 Bar. in L. nec co-
(5) if any Perfon go about to overthrow the Teftament by Reafon &ifios. C. de codi-
of Infanity of Mind, or Want of Memory, he muft prove that Impe- de prafumpt. regula
diment *., Now Infanity of Mind, or a not difpofing Memory, is not Emfl}mlz 78-
fuch a Memory as to make proper Anfwers to common and familiar g, Mr'lﬁ';eg‘i
Queftions, but to be able to difpofe the Eftate with Intelligence and in d. §. praterea.
Reafon; and this was * the Marquefs of Winchefler's Eftate, who Mantic. fe conjelt.
being fick and very old, was not of perfeG Memory; and if the 3¢ Rep. 25 a0
Queftion fhould arife, whether the Teftator was of a difpofing Me-
mory, or not, this fhall be tried at Common Law. If it be asked,
wherefore then is that ufval Claufe (of perfet Mind and Memory)
fo duly obferved in cvery Teftament, if he that doth prefer the Wil
be not charged with the Proof thercof? It may be anfwered, That
that which is notorious is to be alleged, not proved ®. And fo this ® L.f adulterium. §.
being accounted notorious, (becaufe where the contrary appeareth idem- f deadul.
not, the Law prefumeth it,) it need not be proved . And therefore “Vaﬁl‘?e fuccefT. pro-
1 fuppofe that Claufe to be more ufual than neceffary, and yet not Sra Sovin & pocs

contra Socin. & Boer
hurtful ¢, fentientes, quod alle-

gans mentis infanica-
tem tenetur eadem probare, non dubitat hanc opinionem indignam tantis viris affirmare. Ego vero fententiz Vafquii
fubfcribo, nifi conftet teftatorem ante fuiffe furiofum. Vide Mafcar. de probac. concl. 824. n. 10, 11, 12, 13.

4 Immo prodeft hujufmodi claufula, quoad probationis adminiculum, a Notario fcripta.  Mantic. de conjeét. ult. vol.
Iib. 2. tit. 5. in fin,

Sceing then he, whofe Intent is grounded upon the Madnefs and
Lunacy, muft prove the fame, it fhall not be amifs to fet down fome
Obfervations concerning the Manner of Proof thereof.

Firft therefore, it may be delivered for a Rule, That (6) it is fuf- ¢ Gloff. in c. fin. de
ficient for the Party which pleadeth the Infanity of the Teftator’s g’;cfr‘f‘r'uﬁ?mn‘:“fgac‘”
Mind, to prove that the Teftator was befide himfelf before the Ma- quoniam contra. de
king of the Tcftament, although he do not prove the Teltator’s Mad- P’;,bac- S, verb.
nefs at the very Time of the Making of the Teftament ¢, The Rea- ZZ,;L;HH:,M:{,’;{“?;&
fon is; 1t (7) being proved that the Teftator was once mad, the prapof. in c. dilec-
Law prefumeth him to continue ftill in that Cafe, unlefs the contrary E“i'i:nifigmg; X o
be proved’. For like as the Law prefumeth every Man to be an ho- y. vol. lib. 2. tir. 5.
neft Man, unlefs the contrary be proved & ; and being proved, then Dec. in L. furiofum.
he which is evil, to be evil fhll *: So concerning Furor; the Law Qi telta. fac.
prefumeth every Man to have the Ufe of Reafon and Underftanding, & Alciat. de pre-
unlefs the contrary be proved ; which being proved accordingly, then ?"“P- reg. 2. pra-

. . . . 4 ump. 8.
he is prefumed in Law to continue ftill void of the Ufe of Reafon v ¢ femel malus. de

X and reg- jur. 6.
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X

! Panor. Jo. And. & and Underftanding . Unlefs the Teftator were befides himfelf but

ﬁ‘g;'s e et ‘i‘l; for a fhort Time, and in fome peculiar Actions, and not continually
inteftat. ext. quorum for a long Space, as for a Month or more *; or unlefs the Teftator

op. com. effe multis fo]] into fome Frenzy upon fome accidental Caufe, which Caufe is

mﬁ. e ba - .
Mafeard, de peorgacf afterwards taken away ’; or unlefs it be a long Time fince the Te-

verb. furiofum.concl. ftator was affaulted with the Malady ™ For in thefe Cafes the Te-

fzg;r_“'ig' L, g ftator is not prefumed to continue in his former Furor or Frenzy .
bon. pofl. infan. & furiof. delat. Mantic. de conjet. ult. vol. lib. 2. tit. 5. n. 7. verb. fed tamen. I Are. in

L. 2. & de tefta. Covar. in tract. de fponf. & matrim. 2 part. ¢. 2. n. 6. Mantic. ubi fupra verb. tertio. @ Bald.
& alii in L. furiofum. C. qui tefta. fac. pof. Covar. ie d. ¢. 2. n. 6. ® Paul. de caft. in d. L. Furiofum. &

Mafcard. de probac. verb, furiofus, concl. 825.

Another Obfervation is this, (8) That it is a hard and difficult
Point, to prove a Man not to have the Ufe or Underftanding of Rea-
fon. And therefore (9) it is not fufficient for the Witnefles to depofe
that the Teftator was mad, or befides his Wits ; unlefs they render
o Bald. in d. L. furio- O Yield a fufficient Reafon °, to prove this their Depofition: As that
fam. Mafeard. trat. they did fee him to do fuch Things, or heard him fpeak fuch Words,
;’;}(’;W;n‘c'f’bézf“‘ as a Man having Reafon would not have done or fpoken ?; namely,
827, " "** (10) they did fec him throw Stones againft the Windows 1, or did fee
® Paul. de caftr. in d. him ufually to fpit in Mens Faces*, or being asked a Queftion, they
gwf;"';’;mMm did fee him hifs like a Goofe, or bark like a Dog*, or play fuch
de conjeét. ult. vol. other Parts as mad Folks ufe to do. 'This, or the like Reafon (where-
g;il- (tlit-ogr-‘j‘ 21:7( by the Judge may be induced to efteem the Teftator not to be found
Minfing. in §. pre- of Mind) ought the Witnefles to yield, although they be not interro-
terea. InRit. quibus gated of the Caufe of their Knowledge . And fome (11) there be
non eft permiflum, which hold this for a fufficient Reafon, if the Witnefs do fay, Iknow
1 Bald. in L. Dives. he was mad, for I did fee him mad, although he do not exprefs any
ﬁ’io;:c&ogc]-) fﬁﬁdﬁ particular A& whereby fuch Madnefs may be colle®ed *. Further-
B dotem. §. fin MOTE, (12) this Furor or Madnefs may be proved by fingular Wit-
autem fol. matr. Ad- nefs *; fo that the Witnefles be not fingular in Time. For if one
;;l:ehz':;'c“ f‘t'ft ;“ Witnefs depofe of the Madnefs of the Teftator at one Time, and
n. 22. & per Dec. another Witnefs of his Madnefs at another Time, this doth not fuf-
foglr-n 4436:: i 2s ﬁciengly prove that the Teftator was mad ’: But when the Witneffes
vol. 4. Mantic. d, agreeing in Time, one depofeth of one mad Prank, another Witnefs
tit. 5. n. 1z. Maf of another mad A& at the fame Time, thefe prove that the Teftator
g;i-] Sgg nff’;’;’“- was then mad, though they do not both depofe of one and the fame
s Macard. de concl. Mad Act % If fome Witnefles do (13) depofe that the Teftator was
82. n. 28. Mantic. of perfect Mind and Memory, and others depofe the contrary ; their
:i’;{_ﬁ;gf;’ & Com. Peftimony is to be preferred which depofe that he was of found
* Paul. de cattr. L. Memory °, as well for that their Teftimony tendeth to the Favour
if;l;io;:cm- Ci['qlll\ti ;ﬁ and Validity of the Teftament b, as for that the fame is more agrec-
«ic. ubi fapra, Boer, 3DIC to the Difpofition of Nature ©; for every Man is a Creature
decif. 23. n. 4. Maf- reafonable.
card. de probac.

concl. 827. n. 4. u Are. in L. ult. §. ult. f. de verb. ob. Boer. decif. 23. n. 44, 45. Mantic. d. &i¢. i

n. 16. 7 ¥ Gabr. lib. 5. com. concluf: tit. de teftibus, concl. n. 43. poft.zAlexﬁ’afi%. Parif, ]3‘:'.;i ;;lii; zé?ni-
minatgs. ¥ Quod procedit, five agatur de probatione furoris in {pecie, five in genere, ubi tempus eft de fubflantia
aftus. Ruin. confil. 67. vol. 1. Mafcard. de probac. concl. 827. n. 9. % Mafcard. poft Ruin. ubi fupra
* Gabriel lib. 1. com. concl. tit. de teftibus, concl. 4. n. 19. ubi ad hunc finem citat Jaf. Corne. Socin. Dec. GraI;et'
Boer. & alios: quibus adde Mafcard. d. concl, 827. n. 11. ® Simo de Pratis de Inter. ult. vol. lib. z. folu 1.
n 19, ¢ Idem ibid. n. 18. L

_ The laft Obiervation is this, (14) If a lunatick Perfon, or one that
is befides himfelf at fome Times, but not continually, make his Te-
ftament, and it is not known whether the fame were made while he

2 was
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was of found Mind and Memory, or no; then, in cafe the Teftament

be {o conceived, as thereby no Argument of Frenzy or Folly can be

gathered, it is to be prefumed that the {ame was made during the

Time of his calm and clear Intermiffions: And fo the Teftament

fhall be adjudged good Y. Yea (15) although it cannot be proved,,;MiCh“’G’a“;“:e:
that the Tclator uteth to have any clear and quiet Intermiflions at f?:;;‘cg’_";f P b at
all, yet neverthelefs I fuppofe, that if the Teftament be wifely and teffatar hanc opin.
orderly framed, the fame ought to be accepted for a lawful Tefta- ¢fe com. Vaig, de
ment ©. But (16) if in the Teftament there be Mixture of Wifdom §. ;. n- 95. Vivias
and Folly, it is to be prefumed that the fame was made during the 1. com. op. verb. te-
Teftator’s Frenzy ‘, infomuch that if there be but one Word found- 2%, opinionent
ing to Folly, it 1s prefumed that the Teftator was not of found Mind communiter receptam
and Memory when he made the fame.” And therefore in this Cafe is :gf)s°°“:§er?bbiae:
the Teftament void & unlefs that it may be proved, that there was Grff.d.q. 21.n. 4.

Intermiffion of Furor the fame Time. Item Boer. q. 23. n.
. 88. veriorem etiam

& magis com. affirmat Jofeph. Ludo decif. 1. n. 13. Quinimo ne ab hac opinione recedas, monet Grafl. ubi fupra.
Hippol. Marfil. fing. 380. in fin, f Bald. & Angel. in L. furiofum. C. qui tefta. fac. pofl. ¢ Idem An-
gel. in ead. L. furiofum.

0. IV. Of Idiots.

1. What Perfon is deemed an Idiot.

2. An Idiot cannot make a Teftament.

3. He that is of a wean Capacity, or indifferent betwixt a wife
Man and a Fool, may make a Teftament.

4. Altbough a Man be nor an Idiot, yet if be be fo very fimple,
that there is but [mall odds betwixt bim and a natural Fol,
Juch a Perfon cainot make a Teftament.

5. What if an Idiot fbould make bis Teftament wifely and rea-
fo;mbl); to the Shew? Whether were that Teftament.good,
or 10t

6. A pleafant Jeft of a very Fool, which gave a very wife Sentence.

7. Another Feft of a forlilh Magiftrate.

8. A natural Fool doth not underftand what be [aith, altbough be
feem to fpeak wifely.

9. A Fool's Teftament wifely conceized is fometimes good in Law.

. h - . .
N Idiot * or a natural Fool is (1) he, who, notwithftanding he, .. - apud Cice.
be of lawful Age, yet he is fo witlefs, that he cannot numbEr ronem & alios indoc-
Twenty, nor can tell what Age he is of |, nor knoweth who is histum feu illiteratum

Father or Mother, nor is ablc to anfwer any fuch eafy Queftion X, Pirinave figsifica
Whereby it may plainly appear, that he hath not Reafon to difcern idiota inquirendo.
what is to his Profit or Damage, though it be notorious; nor is apt *Quid? efine flatim

X . . . fatyus, quifquis non
to be informed or inftruéted by any other .  Such (2) an Idiot can- Pf,t?ﬁs Lemonttare

not make auy Teltament, nor may difpofe cither of his Lands ™ or patrem? Abfic. Nam,
Goods ™. And this appeareth by 3 E/z. Dy. fol. 203, 204. where it concedam flium

: . illum merito fagacem
the Cafe was, that Executors recovered in an A&ion of Account, and dici, faum qui novit

the Defendant was taken in Execution for the Arrearages, and after- Platéz’r‘;nce"fc{‘iczg;

wards the Will was made void, becaufe the Teftator was an Idiot ; gmues offes  fatwos,

and vereor ne excluderem

. non paucos. Notum

eft, quod cecinit de Telemacho infignis Homerus, Ex illo natum mater me dicit : at ipfe Nefeio: nam certum quis poffit

Jeire parentem ? Quod igitur feriptum reliquit Fitzherb. Que tiel perfon ferra dit fot & idiote, que ne {cier dire que fuit

fon pere ou mere, &c. ita exaudiendum eft, fi nefciat refpondere quis appellatur ipfius pater. 1 Fitzh. ubi fupra.

™ Stat. H. 8. an. 34. c. 5. & Sichard. in Rub. qui tefla. fac, pofl. C. n. 6. Simo de Prat. de interp. wk. vol.
L. 3. dub. 1. fol. 4.
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and thereupon the Party fued an Audita querela, upon which the
Exccutors demurred.  Pide C. lib. 9. fol. 143. in Dr. Drury’s Cafe,
where it is refolved, that in fuch Cafe an Adudita querela doth lie.
But a Lunatick having Zucida intervalla may, in the Time of his
right Mind, make a Will and Executors. 44 E. 3. fol. 33. The
Difference between an Idiot and a Lunatick vide /ib. 4. Beverley's
Cafe. And (3) if a Man be of mean Underftanding, ncither wife
nor foolifh, but indifferent, as it were, betwixt a wife Man and a
Fool, yea, though he rather incline to the foolifh Sort, {fo that for
his dull Capacity he might be termed Groffum caput, a Dunce ; fuch
* Simo de Pratis ubi an one is not prohibited to make a Teftament °: Unlefs he (4) be yet
fupra. Minfirg. in §. more foolifh, and fo very fimple and fottith, that he may eafily be
A permift. made to believe Things incredible or impoffible ; as that an Afs can
&c. _ . fly, or that Trees did walk, Beafts and Birds could f{peak, as it is in
fnst::;f 3 PratisdeZfop’s Fables. For he that is fo foolifh cannot make a Teftament *,
dub. 1. fol. 4. n. 21. becaufe he hath not fo much Wit as a Child of Ten or Eleven Years
old, who is therefore intcftable, (as the Text witnefleth,) namely,
* Text. in d. §. pre- for Want of Judgment °. 1 do read, that if one have fo much Un-
;egga;ﬁlnﬁ;ﬁ?r“‘k;:f derftanding as he can meafure a Yard of Cloth, or rightly name the
fo fac. | Days in the Weck, or beget a Child, Son, or Daughter, he fhall
* Gorms of Laww, vesb, NOt be accounted an Idiot or natural Fool by the Laws of the Realm”.
Idiot. ‘Stamford de Which Conclufion, if it be true, to avoid fome Effects prejudicial to
f’a;mga‘"" Regis the Party °; yet neverthelefs unlefs he have fome more Underftand-
s Viz. Ne fit fub cu- ingy namely to conceive what is the Nature of a Teftament or Laft
fiodia regis, &c.  Will, teing well informed thereof, and the Matter plainly delivered,
I do not hold him, being deftitute of fuch Underftanding, fit to make
¢ Sapra ead. part. §. @ Will %, although he could meafure a Yard of Cloth, or rightly name
3.in princ. & inpri- the Days in the Week, or beget a Child. For the Making of a Will
mapart- 8.3 M4 is an A¢ requiring a greater Meafure of Underftanding, than to be
cafu Paulet le Mar- able to perform any of thefe Adtions, and efpecially the laft of the
ques de Winchefr. Three *, being an A& proceeding rather from Inflinét of Nature,
ceftamont. de refts. & than from Capacity of Reafon, and which brute Beafts, not capable

L. 2. qui tefamen- of Reafon, can perform effeCtually * |
tum fac. pofl. Cod.

DD. ibid. * Commune autem animantium omnium eft conjunétionis appetitus, &c. Cic. lib. 1. Offic.

But (5) what if an Idiot or natural Fool fhould make his Tefta-
ment fo well and wifely, (in Appearance) that the fame may, feem
rather to be made by a reafonable Man, than by one void of Difcre-
‘tion? Whether is this Teftament good in Law, or no? Some have

’ la fuille deci(mbeen of Opinion, that fuch a Teftament is good and available in
in Sematu Romano LW 7 ;3 becaufe God doth fometimes fo illuminate the Minds of the
cemmemorant  Jo. foolifh, that for that prefent, they are not much inferior to the Wife %
And. & And. Burb. And (6) to this Purpofe divers credible Writers do remember a merry

cum aliis in c. ad no-

firam de confuernd. Accident, which (if they fay truly) was no Fable, but an undoubted

extr. Fa& ®: And this is it.
% Glofl. in d. c. ad
noftram. * Jo. And. Panor. Barba. & alii in d. c. ad noftram. Hiero, Franc. in L. furiofi. de reg. jur. ff. Boer.

decif. 23. n. §8.  Mantic. de conject. ult, vol. L 2. tit. 5. n. 8. Corfet. Sing. verb. Teftamentum.

“ At Paris one Morning a hungry poor Man, begging his Aims
“ from Door to Door, did at the laft efpy very good Chear at a
“ Cook’s Houfe, whereat his Mouth began to water; and the Spur
“ of his Stomach pricking him forwards, he made as much Hafte to-
“ wards the Place as Lis fecble Fect would give him Leave: Where
“ he was no fooner ccme, but the pleafant $mell of the Meat and
, 3 " *¢ Sauce,
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« Sauce did catch fuch hold of the poor Man’s Nofe, that (as if he
“ had been holden with a Pair of Pinfers) he had no Power to pafs
“ from thence, until he had (to ftay the Fury of his raging Appetite)
“ eaten a Piece of Bread which he had of Charity gotten in another
Place. In the Fating whereof his Senfe was fo delighted with
< the freth Smell of the Cook’s Meat, that tho’ he did not lay his
« T,ips to any Morfel thereof, yet in the End his Stomach was fo
« well fatistied with the Smell thereof, that he plainly acknowledged
“ to have gotten as good a Breakfaft, as if he had there eaten his
« Belly full of the beft Chear. Which when the Cook had heard,
« (being an egregious Wrangler) he in hafte fteps forth to the poor
« TFellow, iays hold on him, and in a cholerick Mood bids him pay
< for his Breakfafte The honeft poor Man, amazed at this ftrange
“ Demand, could not tell what to fay: But the Cook was fo much
“ the more earneft, by how much he perceived the good Man to
« be abafthed at his Boldnefs; and did fo cunningly cloak the Matter,
< that in the End the poor Man was contented to refer the Deciding
“ of the Controverfy to whatfoever Perfon fhould next pafs by that
€ Way, and abide his Judgment. Which Thing was no fooner
“ concluded, but by and by cometh to the Place a very natural
Fool, and fuch a notorious Ideot as in all Paris his like was not
to be found. All the better for me, thouglit the Cook ; for more he
doubted the Sentence of a wife Man than of a Fool. Well, Sir,
to this forefaid Judge they rehearfed the whole Falt; the Cook
complaining, and the other patiently confeffing as before. A great
Multitude of People were gathered about them, no lefs defirous
to know what would follow, than wondring at that which had gone
before. 'To conclude, this Natural perceiving what Money the
Cook exaéted, caufed the poor Man to put fo much Money betwixt
"T'wo Bafons, and to fhake it up and down in the Cook’s Hearing:
Which done, he did award, that as the poor Man was farisfied
with the Smell of the Cook’s Meat, fo the Cook fhould be re-
compenfed with the Noife of the poor Man’s Money. Which Judg-
ment was fo commended, that whofo heard the fame, thought, if
Cato or Solemon had been there to decide the Controverfy, they
could not have given a more indifferent or juft Sentence. .
The like (7) Cafe is reported to have happened at Bomomia®. » And. Barba. ind.e.
There a certain covetous Man loft his Purfe, with Twenty-one 2 roitam. de con-
Ducats in it ; which when he could not recover with diligent T
Search, he was like a Mad-man, and ready to have hanged himfelf
for Sorrow. Another honet Man having found fuch a Purfe,
moved with Compaflion, came and delivered the fame to this co-
vetous Perfon; who never thanking the Bringer, fell forthwith to
telling of the Money, and finding but Twenty Ducats therein, with
great Greedinefs he exacted the odd Ducat: Which, becaufe the
Finder denied, he is brought before the Magiftrate, a Man of very
great Wealth, but of very little Wit. (Buc fuch Magiftrates are
many Times eleted, where the Matter lieth in the Mouths of the
Multitude.) The one Party {weareth, that there were Twenty-
one Ducats in the Purfe which he loft. The other Party fweareth,
that there were but Twenty Ducats in the Purfe which he {ound.
* The Magiftrate, although a Fool, giveth no foolifh Sentence: For
“ he pronounced, that the Purfe which was found, was not thar
Y “ Purle
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“ Purfe which was loft; and therefore condemned the covetous Per-
“ fon to reltore the T'wenty Ducats to the orher Party..

By thefe Reafons and Examples therefore it may be reafonably
inferred, that if a Fool do make a wifec and reafonable Teftament,
the fame ought to be allowed as lawful.

Neverthelefs this is the truer Opinien, that fuch a Teftament 1s
not good in Law® The Reafon is, becaufe a Teftament is an A&

¢ Jaf & Dec. in L. to be performed with Diferetion and Judgment?.  But (8) a natural
furiof. C. qui “fa- Fool, by the general Prefumption of Law, doth not underftand what
d éu};a. prim. part. he fpeaketh, though he feem to fpeak reafonably ¢; no more than did
§. 3. verb. Semten. Balaam's Als*, when he reafoned with his Mafter ; or doth a Parrat,
}uﬁ%_“;ji'tfﬁa, far. {peaking to the Paflengerst. And although God do fometimes fo illu-
poff. lim. 3. minate the Minds of very natural Fools and Idiots, that they do well
';‘I“;“i,e‘;' = "v"e’f perceive and underftand what they f{peak yet becaufe this Thing
fic. 6. happencth but very feldom, the Law doth not prefume the fame by
¢ Roman. fing. 52. Occafion of Words only® And therefore, unlefs fartber Proof be
Cagnol.in L Libra- 12 de thereof by other Circumftances, the Law doth not approve

rins. ff. de reg. jur.

n. z. fuch Teftaments.
h Dec. in d. L. fu- . .
tiofi, & in L. in negotiis, de reg. jur. f. Mantic. de conje&. ult. vol. L. z. ¢. 5. n. 11.

Indeed, (9) if it may appear by fufficient Conjce.ures, that they
had the Ufe of Reafon or Underftanding at {uch Time as they did
make their Teftaments, then doth the former Opinion take Place,

i Dec. in de L. In that fuch Teftaments are good in Law'.
negotiis, & in Hiero. . ) ' .
Franc. in. d. L. furiofi, de reg. jur. ff. Mantic. de conje&. ult. vol. lib. 2. ¢. rc. Hyppol. d. Marfil. Sing. 380. in fiz.

A Teftator at the Making of his Will ought to be of a Memory,
not only to anfwer to ordinary and familiar Queltions, but alfo to
have a difpofing Memory, fo as to be able to make a Difpofition of
his Lands with Reafon and Underffanding; and that is fuch a Me-
mory which the Law calls Sana memoria. 1. 31 Eliz. B. R. Qb
lib. 6. fol. 23. the Marquefs of Winchefter's Cafe.

6. V. Of old Men. Dom. 10. par. 5.

1. Age alone doth never deprive a Man of the Power of making
a Teftament.

2. He that by extream old Age is become a Child in bis Under-
Standing, camnot make a Leflament.

3. He that bath loft his Memory cannot make a Teffament.

. HO’ (1) old Age alone doth not deprive a Man of the Power

* L. gniu“;-{rc' qut of making a Teftament*: (For a Man may frecly make his
:ZM.L ;P - Teftament ‘how old foever he be ; for it is not the Integrity of the
- S Body, but of the Mind, that is requifite in Teftaments ') Yet (2) if
;é‘r‘“‘l’ﬂffif“i i" a Man in his old Age do become a very Child again in his Under-
dub. 1. foluc.4. n.22. tanding™, (which Thing doth happen to divers Perfons, being as it
were worn away with extreme Age, and deprived not onlv of the

Ufe of Reafon, but of Senfe alfo,) fuch a Perfon can no more make

* Ibidem. a Teftament than a Child ™.

4 ‘ So
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Soit is, (3) if a Man, either by Reafon of Age, or fome other
Infirmity, become fo forgetful, that he hath forgotten his own
Name*: (Which Thing alfo hath happened to divers wife and learn-
ed Men:) Becaufe for any A&, which is to be performed with Dif-
cretion, he is no more fit than a Fool or an Ideot?; of whom we have
fpoken already.

But the Infirmities of old Age, which do not take away the Ufe
of Reafon, do not hinder thofe who are in that Condition to make

a Will.
§. VI. Of him that is drunk.
1. Whetber be that is drunk may make a I eftament.

E (1) that is overcome with Drink, during the Time of his

Drunkennefs, is compared to a Mad-man; and thercfore if he

make his Teftament at that Time, it is void in Law . Which is to

be underftood, when he is fo exceffively drunk, that he is utterly de-

prived of the Ufe of Reafon and Underftanding. Otherwife, if his

Underftanding be obfcured, and his Memory troubled, yet may he
make his Teltament *.

To this we will add the Words of Dr. Godolphin:

Such as are drunk, during the Time of being drunk, can make no
Teftament that fhall be good in Law ; yet this is only, when he is
fo'exceffive drunk, that he is altogether deprived for the Time of the
Ufe of Reafon and Underftanding, being according to the Flaggon
Phrafe, as it were, Dead drunk; for if he be but {o drunk, that his Un-
derftanding is but fomewhat clouded and obfeured, and his Memory
troubled, he may in that Cafe make his Teftament, and it may be good
in Law. He therefore that is but exhilarated with Liquor, and there-
by doth but fomewhat deviate from the Rule of right Reafon, is
fiot the Perfon whom the Law renders at that Time inteftable; but
he who by a continual Cuftom of Toping, or by fuch an Excefs of
Drunkennefs hath {o exiled his Intellets, that he hath, as it were, to-
tally loft the rational, and referved nothing to himfelf but the ani-
mal. Orpbai's Legacy, part 1. c.8. [. 5. p. 26.

§. VII. Of Slaves and Villains.

1. Of all Men the Slave is in greateft Subjetiion.

2. What is a Slaze.

3. A Slave bath neither Lands nor Goods, for beth are bis Lord's.

4. Whether the Children of Bond-Parents be [ubjeit to Servitude.

5« By the-Civil Law the Child is free, if the Motber be free, not-
withftanding the Bondage of the Father.

6. By tle Lazws of this Realm the Child is free-born whofe Father
is free, though the Mother be a Bond-woman.

7. No Baftard is born a Slave, though the Father be a Bond-man.

8. A Bond-man cannor make o Teftament.

9. Of the Differeice betwixt a Rond-flave amd a Villain.

1o. A Villain like unto bim which is called in the Civil Law
Afcriptitius Gleba.

11. W hether a Fillain may make a Teffament.
12. The

° L. fin. C. de hzred.
Inft.

? Bald. ind. L. fin.
Mantic. de conj. ult.
vol.l.2.tit. 15. n.16.
2 Dom. z2. par. 5.

4 Vaiqui. de fuccef.
crea. lib. 2. §.13. re-
quif. 7. n. 8. Simo
de Prztis de inter.
ult. vol. lib. 2. dub,
1. foluc. 4. n. 22,

T Jidem Vafq. & Simo
de Pratis ubi fupra.
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12. The Lord may take from bis Villain whatfoever be hath,
Life excepted.

13. The Teftament of the Villain is not woid, but woidable.

14. Sometimes the Lord cannot make void the Teftament of bis
Villain.

15. The Prince may at any Time make zoid the Alienation or
Gift of bis Villain, and confequently his Teftament.

16. What Manner of Villains be beve meant ?

17. A Villain Executor may make a Tefiament.

18. A Villain Executor may maintain an Allion againft bis Lord.

19. The Reafon of the former Conclufion.

F all (1) Men which are deftitute of Liberty, the Slave is in the

greateft Subjection: For he is (2) that Perfon which is in Bon-

* § Sewvitus. Inftit. dage to another, even againft Nature®. Neither (3) hath he any

de Jure perforarem- Thing of his own, but whatfoever he poffeffeth is his Lord’s'. Not

t dicitur Latine fer- ’

vus, non a ferviendo, 001y Lands, Goods and Chattels, and generally whatfoever he get-
f@afeﬂﬁld{();?mdr{- teh, either by his own Induftry, or by the Gift of others, or by an

o edendi.  fame Other Means®: But (4) even his Children alfo are infeéted with the

a dominis. Nam Leprofy of their Father’s Bondage *.

cum antiquitus multi L '

feviflent in captivos, eofg; necaffant, prohibitum id fuit, conftitutumqs ut potius venderentur quam occiderentar. Et
inde a fervando nomen mutuarunt fervi. §. fervi autem. Inftic. de jure perfonarum. t §. in poteftate. Inftit, de
his qui fui vel alie. jur. u §. iterum. Inftit. per quas perfonas. x Braéton de legib. & confu. Ang. lib. 1.c. 6.
Principal Grounds, fol. 44.

And although by (5) the Civil Law, the Wife being a Free-wo-

v §. Sed etfi. Intie. man, the Children are likewife free, Quia partus fequitur ventrem? ;
de ingenuis. infomuch that if the Mother be free either at the Conception or at the
Birth of the Child, by the fame Law that Child fhall be free, not-

withftanding the Bondage of the Father”; yet (6) it is otherwile by

2 Eod. §. fed et the Laws of the Realm, for the Child doth follow the State and Con-
dition of the Father : And therefore in Eugland the Father being a

Bond-man, the Child fhall be i1 Bondage, without Diftin&ion, whe-

* Braflon de leg. & ther the Mother be bond or free®; fo that the Child is begotten or
conf. Avg: lib-1-¢.6- bopn in lawful Matrimony. But (7) a Baftard fhall not be bound,
® Brafton ubi fupra. though the Tather were a Bond-flave®, becauie the I.aw doth not
gl‘"c’l’al Groands, 5cknowledge any Father in this Cafe: For by the Law a Baftard is
A fometimes called filius nullius, the Son of no Man; fometimes filius

¢ Cui pater et po- z2tigé, the Son of every Man®. But howfoever the Civil Law and
pulus, per el gﬁ: the Laws of this Realm differ in this, whether the Bondage of the
poter cft  popalus, Father or of the Mother do make the Child bound: Yet in (8) this

non hilet ipi P they do agree, that a Bond-man cannet make a Teftament?,
trem. Gleff. in §.

pen. Inft. de nuptiis. ¢ L. Lib. de petic. hered. L. fervus. Comm. de fuccefl. C. Vafq. de fuccefl. progref lib. 1.
¢. j. ubi multis ampl. hanc propofitionem ornat.

A Viflain (9) howfoever he may feem like unto a Slaze, yet his

Bondage is not fo great: For whatfoever a Bond-flave getteth, it is

 §. Jrem nobis. Inft. his T,ord’s, though ignorant and unwilling; not only in refpe& of
per quas perfonss.  proerty, but alfo in refpe@ of Poffeffion: For whatfoever a Bond-
f Eod. & Item ibi, {lave doth poflefs, he doth alfo poflefs it for his Lord . But it is not
raz folam. fo with a Villain: For the Lord hath no Title to the Goods of his
Villain before Seifin; nor any Title to his Lands before Entry : Nor

s Perkin. tit. Grant, any Title to any Rent, Reverfion, Common, or the Advowf{ement
ifr‘slﬁggfge“gfg of a Church belonging to the Villain, but by Claim¢ And fo the

» Swd. dib. 2. €434 3 Villain
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Villain in the mean Time hath periedt Property thercin®. And ther - 4 pio o sud. e

fore (10) a Villain is wore iike unto him which in the Civil Law is 43. tib. 2.

call'd Aferiptitins Glebe’, (that is to fuy, one that is aftribed or af Afci“'r;{““éi_ Gle-
.‘ R oy . @, id ett adicriptas

figned to a Ground or Farim, for the perpetual Tilling or Manaring pizdio. Spicg. i

thereof ) than to a Slave. con.
k Quemadmodum e-

nim Afcriptitius vere fervus non eft, fed fervili tantum macula afperfus. Bald. in L. cum precum. C. de l. caufa; &
ficut qui afcribitur glebz, feu pradio perpetuo colendo, nunquam inde recedere debet ; vel fi aufugiat, ad antiquos pe-
nates nempe ubi natus eft, redire compellitur, L. omnes de Agricul. cenfit. 1. 11. C. Eodem prorius modo ifti quos
Villeins appellat vulgus, licet non funt proprie fervi; perpetuz tamen pradii culturz aftringuntur, nanquam inde recei-
furi invito vel ignorante domino. Quod fi aufugiunt, conceditur ftatim Breve, quod dicitur de Nativo habendo. Fitz.

Nat. Bre.

If you will (11) underftand whether a Villain may make his Te-
flament or not: We muft (12) Note, that whatfoever Villains have -
of their Own, be it Lands or Goods, the Lord may by Entry or
~ Seifing take and enjoy the fame as his Own'; only he may not flay lvﬁlmk Ab"'gg.] tit,
or maim his Villain™ And therefore (13) if the Villain make any g, Gro, fol. 6
Devife of Lands or Goods, the Lord may before the Probate of the Liuleton tie. Ville-
Will, or Apprchenfion of the Goeds by the Executor, enter to thofe 778 TTZ;’:’;’ o Law,
Lands and fcifc thofe Goods, or fome Parcel thereof in the Name of » 01d Tenures, tit.
the Whole, and by that Means make void the Gift or Devife of the Villen.

Villain . The Will is alfo void though the Lord do not really feife » poa. & Stud. 1ib.
any Goods of his Villain, in cafe he did claim the Villain in his Lifc- 2. c 43.

time, and by Words only did feife his Goods; for then the Executor
fhall not have them, but the Lord of the Villain °.

But if (14) the Will be proved before the Ordinary, and the Exe-
cutors (by Virtue of the fame Will or Devife) enjoy or poflefs the
fame Lands or Goods accordingly ; then I fuppofe the Lord may not
eater to fuch Lands or feife thofe Goods, no Entry, Seifing or Claim
beirg made before ®.  For if a Villain purchalc Lands, and alieneth » Brook eodem tit.
the {fame to another, before his Lord enter; then the L.ord may not n.73. Doct. & Stud.
cnter afterwards, but it fhall be imputed to his own Folly, that he gfédz}xfc'rf;:%i'tiu?it
entered not when the Lands were in the Villain’s Hands & And {07tet tefiam facere.
it is’ of other Goods, which if the Villain fell or give to another be- Spec. de Inftr edi.

° Brook tit. Villen,
n. 3o.

. . R AP ect. diofe.
fore thé Lord do feife them, the Sale or Gift is good, and the Lord Tingw. in v fac.
cannot afterwards have the fame " tum. verb Afcripti-

tiorum. deteita. lib. 1.

. provincial. conftitat. Cant. 4 Littleton tit. Villenage. ¢ Ibidem.

Neverthelefs if the (15) Prince have any Villain which purchafeth
Lands, and alieneth the fame before the Prince do enter; yet may
the Prince at any Time after enter upon the Lands to whomfoever
the fame do come *.  And likewife if the Princc’s Villain {ell or give * Littleton ubi fupra.
any Goods, yct may the Prince at any Time after fti'e thofe Goods
in whofe Hands foever they do remain ®; for the Prince is not pre- ¢ Ibidem.
judiced by any Courfe of Time. And therefore I do colle&, that if
the Drince’s Villain fhould by Teftament difpofe either Lands or:
Goods, the Prince (notwithftanding the Approbation of the fame Te-.
ftament, and Execution thereof,) might entcr to the Lands, and feife

the Goods fo devifed or difpofed, in whofe Hands foever the fame

were °, v Arg. a contra&.
ad ult. vol. de quo Olden. Topic. Legal. loco a contradt,

Note, that (16) what I have here fpoken of Villains, is not to be
underftood of fuch Perfons as only hold Lands in Villenage, being

themfelves no Bondmen, but free, (for divers Perfons hold by Te-
Z nure
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* Brook, Lileton, nyyre iy Villenage, and yet be no Villains themfelves *;) but of fuch
l(c):]i;:nures’ w3 s both hold by Villenage and arc Villains alfo.  For thefe are they
whoie Teftaments or Laft Wills are voidable, faving, as before,
where the Will is proved, and the Executor or Leyatary pefiefled of
the Things devifed: And {aving where (17) the Villain is Executor
to another Perfon ; for being Executor himfelf, he may appoint an-
other Exccutor, who fhall have thofe Goods which the Villain had as
Y Brook tit. Ville- Jixecutor, and not the Lord of the Villain Y. For if the (18) Villain
“2gS B 73 himfelf were living,"the Lord could not take from him fuch Goods as
he hath as Executor to another Man; and if he did, his Villain might
* Brook tit. Ville- bring an Action againft him for the fame, and recover both the Goods
:‘1g2ta?;ltgfr; §.nul- and Damages > The (19) Reafon is, becaufe that which the Vxll.am
lus. de tefta. 1 3. pro- hath as Executor, he hath it not to his own Ufe *; but is to be im-
vine. conttitut. Cant. ployed in the Behalf of the Teftator, as to the Payment of his Debts
S patra pa r;;,?.' t') and Legacies, and to other godly Ufes: As appearcth more at large
§.iij. §.xvj. §.xx. in the Office of an Executor °.

As to the Interdiction of Villains to make a Will, it is not in Ufe
in Evgland, becaule there are no fuch Perfons which are in Bondage
to others againft Naturc ; it is true, there were T'wo Sorts of Villains
formerly in this Kingdom, (ciz.) a F7llain in grefs, who was im-
mediately in Bondage to the Perfon of his Lord, and his Heirs, and
the other was a Fillain rezardant to a Manor, like him who wag
CGleba adfcriptitins by the Roman Taw, who was likewife bound
to his Lord, but as a Member annexed to fuch a Manor, whereof
the Lord was the Proprietor; but the Tenure in Villenage is now a-
bolithed, fo that there is not any Thing in this Chapter which is’
now in Ufe amongft us.

§. VIII. Of Captives and Prifoners.

1. A Captive, during bis Captivity, camnot make a Teffament.

2. If the Captize efcape, whether the Teftament made during bis
Captizity be good.

3. What if the Teftament were made before be were captive ?

o4 What if the Teftator be taken captive by fome Pirate, Turk,
Infidel, or Chriftian, when IVar is not proclaimed?

5. Whether be may make a Teftament who is condemned to per-
petual Prifon.

6. What if the Teftator be imprifined for Debt ?

E (1) that is taken captive by the Enemy, during his Captivity

¢ L. ejus qui apud cannot make a Teftament ©: Infomuch that (2) if afterwards he
hoftes, . de tefta.  do efcape, yet the Teftament made whiles he was with the Enemy,
¢ Ead L.gus.  isvoid & But if (3) his Teftament were made before his Captivity ;

then, after his Efcape, the Tcftament is of like Force as if he had
¢ L. ratio. ff.de cap- not been captive ®.  Likewife if the Teftament were made before he
o f;“‘gT:‘:ﬁf;ﬁ: were apprehended, and the Teftator dic in Captivity; yet is the Tle~
g. 25. ubi hanc opi- {tament allowed, and the Executor by Force thereof is to have all
nionem communiter his Goods here within this Realm of Fngland, as if he had died the
?P{f"ﬁ’j;mgo‘ﬁf,‘;‘fg; Day bcfore his Captivity &, Likewife (4) if any Perfon be taken as
£. de tella. captive by any Pirate, Turk, Infidel, or Chriftian, where War is

not proclaimed ; he that is fo taken remaineth {till a Free-man: And

therefore if he make his Teftament whiles he is {o detained, the Te-
2 ftament
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ftament is good and lawful & If a (5) Lay-man be condemned tog p, qui a latroni-
perpetual Prifon for fome Off:nce, it {veneth that he cannot make a Eus' ff. de tefla.
Teftament ®.  But if (6) any Perfon be imprifoned for Debt, fuch Im- te{fa gl ;:r.R‘é)}a?;
rifonment being ordained for Safcty, not for Punifhment, he is not Thefaur. com. op. §.
thereby difabled to make his Teltament *; faving that the Teftament teftam. q. 28. cui ta-

.. . . IS men opinjoni, quam-
is not good, when it is made in his Favour at whofc Suit the Tefta- ruil communi no

tor is imprifoned, of Intent to extort the fame k. acquiefcit Clar. §. te-
flam. q. 23.
t Bald. in L. 1. C. fi quis aliq. teftari prohib. n. 5. k L. Qui carcerem. ff. quod me cauf, Mantic. de conjet,

wl. vol. lib. 2. tit. 7. n. 2.

0. IX. Of a Woman covert.

1. A married Woman cannot make ber Teftament of Lands.

2. Efpecially not to ber Husband, and wherefore.

3. What if fhe be not conftrained, bur doth devife the [ame freely
of ber owon Accord ?

g What if the Teftament be made before Marriage?

so What if the Leflament being made during Marriage, fbe over-
live ber Husband?

6. Cererain Cafes wherein the Devife of Lands is good, notwith-
Standing the Coverture of the Teftatrix.

7. A Wife canuot make ber Leftament of Goods, withous ber Huf-
band’s Licence or Confent.

8. The Reafon wherefore the Wife cannot make her Teftament of
Goods, without ber Husband's Licence or Confent.

9. Whetber it be necefJary thar this Licence or Confent fhould go
before the Making of the Will, or concur, or may follyw.

10. Whether and when tbe Husband may yrevoke the Licence given
to bis Wife.

11. Certain Cafes wherein the Wife may make ber T eftament with-
ont the Husband's Confent.

12. Whether an Emprefs or a Queen may make a Teftament with-
out the Confent of the Emperor or King.

13. Of that which is due to the Wife, wheref the Husband was
never poffefled, fhe may make ber Leftament without bis Con-
fent.

14. A Woman contratled in Marrimony, if the Marriage be not
[olemnized, may make ber Teftament.

15. A Wife being Executrix, may make an Executor to the former
Teftator, without ber Husband’s Confent.

16. 1he Reafou of the former Pofition.

17. Whether a IWife being Executrix may make ber Hysband FEx-
ecutor in her Place.

18. A Wife Execurrix may not give away the Teftator’'s Goods by
ber TVill.

19. A Wife both Executrix and Legatary canmot make a Tefta-
ment of that which fhe did accept, mot as Executriz, but as
Legatary.

20. The Reafon wherefore an Executor cannot difpofe the Teftan

~ tor's Goods by Legacies.

21. The Reafon wherefore a WWife Executrix and Legatary may
not make ber Teflament of that which fhe did accept as Le-

arary.
g 22. Whether
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a0 Hiether (hall the Wife, wlich is bith Executrix and Lega-
tory, be deemed to lave accepted of tize eflari’s Goods as
Focenriize or Lecatary.
23. Ihether the 11 (e b iv7 licenfed to make her Teffament, may
make any more W ills tlan oue.

A Married (1) Woman, by the Laws and Statutes of this Realm,
A cannot make her Teftament of any Manors, Iands, Tenements
!Seat. H. 8. an. 34. or Hereditaments . And firft; fhe (2) cannot devife the fame to her
c. 5 3!1\?- 3- de" Husband ™. The Equity of which Prphibition _(ifI may infert the
Flo Forfe & Hen. Reafon and Confideration of the Civil Law,) is not obfcure. TFor
bling’s Cafe, lib. 4. if this Gap were left open, few Children fhould fucceed in the Mo-
ﬁ"Bmk Abridg. tic. ther’s Inhc:r.irancc z, But by how much the Husband were more crucl,
devife, n. 32, 34. and the Wife more timorous; he crafty, fhe credulcus; by fo much
"L.1,2,3 fdedo- the more were the lawful Heir in Danger to be difherited, and the
mac. inter vir- &ux.. el and deceitful Husbard in hope to be unworthily inriched and
advanced.  Wherclore if the Wife fhould devife any of her Manors,
Lavds, ‘Fencments or Hereditaments, or any Part thereof, to her
Husband; this Devile were void 5 becaufe the fame is prefumed to
have been made by the Confiraint of the Husband, or other finifter
° Brook ubi fapia.  Njeans °. Secondly, though (3) it did appear by due Proof, that the
Flushaid did not conftrain his Wife thereunte; but that fhe of her
own Accord did make any fuch Devife, cither to her Husband, or
» Tta feepios accepi a to any orher Perion by his Confent: Yet is not the Devife good P, as
j‘ll"r?(';il{dsh”g‘;; "8 well becaufe the Words of the Stawtes are general, (and where the
garibus, quos ipfe ve- LaW doth not diftingu:th, there may not we diftinguith 9,) as for di-
lim confulas. vers other Reafors grourd.d on the Common Laws of this Realm.
;u{)‘iic}”f:";‘emf.{ e Thirdly, (4) though the Teftament be made before the Marriage, yet
tion. ~ the betag inteftable at the Time of her Decath, by Reafon her Huf-
:uf.‘ﬁibﬁggg "% band. is then living, the Teftament is void ": For it is neceflary to
infir. the Validity of a Teftament, that the Teftator have Ability to make
it, not only at the Time of the Making thereof, when the Tefta-
meht receivéth his Effence or Being; but alfo at the Time of the
Teftator’s Death, when the Teftament receiveth his Strength and
+d. §. alio. & §. non Confirmation . Fourthly, though (5) the Wife do over-live the
;if:;n;cf{;ﬁi?;zrquiﬁ- Husband, yet the Teftament made during the Marriage isnot good *:
§. exigic. . de bon, 1 D€ Reafon is yielded before, becaufe fhe was inteftable at the
pol. fecundum wb. "I'ime of the Will making ® But (6) if the Teftament being made
poreus n 3 anex during the Coverture, fhe do approve and confirm the fame after the
red qual. &c. Death of her Husband ; in this Cafe the Devile is good, by Reafon
¢ ¢ Non firmatur. of her new Confent, or new Declaration of her Will *. ~ What if
‘;‘_*jfeijlg; ‘:: Lt the Teftament be made before the Marriage, and fhe over-live her
v Arg. §. praterea. Husband 2 Whether in this Cafe is the Teltament good, or not 2 By
Izﬂlt_‘rqmtt;ﬁ:mf:g the Civil Law it is of as grcat Force as if fhe had not been married at
D ad rem. @ll 2 And fo I am informed that it is by the Laws of this Realm =
Plowd. in caf. inter Thus much of the Devife of Lards.
Bret & Rigden, fol. -
244. o XL §.jodeleg. 2 ff & ibi Panl. de caftr. & alii. ¥ d. §. non tamen. & §. pen. verb.
denique. Inftit. de mil. tefta. %z Plowd. in caf. inter Bret & Rigden, f. 343. M. 30 & 31 Eliz. C. B. Forfe &.
Hembling's Cafe. C. tit. 4. fol. 60. b.

* Braton. deleg. & Of (5) Guods ¢ Chattels the Wife cannot make her Teftament,

confu. Ang. lib. 2. . . - . ;
e Breo r do. without the Licence or Confent of her Husband ®, (except in certain

vile, n 34. & intit. 2 Cafes
teftam. n. 21. Lindw.
in c. Stat. verb. propriorum. de tefta. lib. 3. provincial. conftitut. Cant. cui tamen hoc durum videtar. H. 29 Eliz.

C. B. Ognel’s Cale, lib. 4. fol. 1. b. -3 E. 5. tit. devife 12, lib. 4. fol. 61.a
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Cafes hereafter fpecified ;) (8) becaufe by the Laws and Cuftoms of * Hec iplo§. n. 11~

this Realm, fo foon as a Man and a Woman are married, all the
Goods and Chattels perfonal that the Wifc had at the Time of the

Celebration of the Marriage, or afier ¢ and alfo the Chattels real, if

he over-live his Wife, belong to the Husband, by Reafon of the faid
Marriage ¢: And therefore with good Reafon fhe cannot give that a-
way which was hers, without the Sufferance or Grant of the Owner °.
Notwithftanding upon Licence or Confent of the Husband the Wife
may make her 'T'eftament, even of his Goods . And though (9) the
Nature of a Licence is to go before the At ¢ and the authorizable
Confent is to concur with the A& ™: Yet by the Laws of this Realm,
if a Wife make a Teftament of her Husband’s Goods, the Husband
not underftanding thercof, and after her Death the Executors prove
the fame, if thc Husband deliver the Goods devifed in the Will to
the Executors, thereby he hath made the Teftament good, notwith-
ftanding he were not privy to the Making thereof'; becaufe in this
Cafe the fame Law prefumeth, that the Husband gave his Confent in
the Beginning at the Time of the Will making. And therefore the
fame being proved, and the Goods delivered accordingly, it is then
too late for him to revoke the fame* 'Tho' otherwife, if (10) the
Husband do give Licence to his Wifc to make a Will of his Goods,
yet he may revoke the fame, not only at the Making of the Will,
but after her Death, at the leaft before the Will be proved’.

c. 8. fol. g7. Tiraquel. ubi fupra. k Perkins ubi fapra.

The (11) Cafes wherein a2 Wife may make a Teftament of Goods
and Chattels, without her Husband’s Licence or Confent, are thefe.
Firft, I fuppofe that (12) an Emprefs or a Queen may make her Te-
ftament without the ILicence of the Emperor or King her Husband ;
fo that it be not in Prejudice of her faid Husband™ The fecond
Cafe is, when any Thing (13) is due unto the Wife, whereof fhe
was not poflefled during the Marriage: For it feemeth fhe may make
her Teftament thereof, and that fhe may make her Husband I xecutor
in that Cafe”. Neither can the Husband bequeath by Will, or make
an Executor of an Obligation which he hath in Right of his Wife, nor
of any other Thing in A&ion®. But if the Obligation be theirs both
jointly, then he may devifc the fame by his Will, or make an Exccu-
tor thereof . 'Thirdly, if (14) a Man and a Woman be contracted
together in Matrimony, and the Woman die before the Efpoufals or
Celebration of the Marriage; though the Law doth often call this
Woman, thus betrothed and affured, by the Name of Wife, becaufe
of the certain Hope of Marriage fhortly to be folemnized, whereby
fhe fhall become a Wifed; yet I take it for a clear Cafe, that the Wo-
man fo dying may make her Teftament without his Agreement to
whom fhe was contralted in Matrimoney*. Fourthly, (15)if the
Wife be Executrix to another Man, fhe may make her Teftament
without the Licence of her Husband®. The Reafon (16) is, becaufe

A a {fuch

2 B.2. Fitz. Devife, 24. 3 E. 3. Devile, 12. 18E. 4.fo. M. 8 Jac. Graunt’s Cafe.
vile. ° Lib. qui infcribitur Labridgment dez cafes, edit. 1599. Incerto autore.
4 Covar.de fponfal. 2 part. c. 1. n. 4. Peckius de teftam. conjug. l. 4. ¢. 5.

fol. 40. quod verum eft jure hujus regni.
conjuges invicem relinquere poflint, intelligitur etiam de f{ponfis.
¢ Fitzherb, Abridg. tit. exec. n. 1o. Brook eod. tit. n. 11.
Rot. 421. Sir Moyle Finch verf. Finch, Moore’s Rep. fol. 339. c. 459.

4 I‘I. 6 3]-
M, 8 Jac. Graunt’s cafe, Roll's Abridgment, tit. Devife.

Broo

cum {egaea.

¢ Traé.de Rep.Ang.
I 3.¢. 6. Dot. &
Stud. Iib. 1. ¢. 7.

4 Do&t. & Stud. L 1.
c 7.

¢ L. id quod noftrum.
de reg. jur. ff. c. fi-
lius. de tefta. extr.

f Lindw. ind. c. fta-
tutum. ver. proprio-
rum. de teft. 1. 3.
provinc. conftit. Canc,
Brat. d. L. 2. c. 26.
Brook tit. devife, n.
24.

& Phil. Franc. in c.
Ratishibitio. de reg.

jur. 6.

k Tiraquel. de legib.
Connub. glof. 4. in
prin. Imo licet jure
Civili Confenfus pro
forma requifitus de-
bet precedere; fecus
eft jure Canonic. Be-
ron. in Rub. de jure
pa. n. 67,

{ Perkin. tit. devife,

! Brook Abridg. tit. devife, n. 34.

~ De Augufta & Re-
gina, an & quando
exemptz funt a le-
gibus vel ftatutis, qui-
bus cavetur, ne uxor
teftamentum condere
valeat fine mariti con-
fenfu, videre et apud
Peckium, in pre-
claro fuo traltat. de
teftam. conjug. 1. 3.
c.26. Kitchen fo. 1.
3 H. 7. fo. 14. 49
E.3.4. 18E.1. 3.
" Brook Abridg. tit.
teftam. n.11. Fiez-
her. Abridg. tit. ex-
ecutor, n. 109. Apo-
logie for fundry Pro-
ceedings Ecclefiafti-
cal, parte 1. ¢. 3. in
fin. 12 H.7. 22,23,
24. 39H.6.27. M.
32 & 33 Eliz. Rot.
428. Sir MoyleFinch
ver{. Finch, Moor’s

Rep. fol. 339.c.455.

Roll’s Abridgment, tit. De-
2 H. 6. fol. 2.

r Perkins tit. Feoffment, c. 3.
Caeterum attenta legiflarum opinione communi, fi flatuto caveatur, ne quid
Peckius tra&t. de tefta. conjug. lib. 4. c. 11,
Perkins tit Devife, ¢ 8. fol. 9{.

p Ibid. 16 E. 4.

M. 32 & 33 Eliz.
tit. Teftament, n. 3.
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fuch Goods as fhe hath as Exccutrix are not her Husband’s, but are

to be diftributed fur the Dead ; as for the Payment of his Debts, Per-

¢ Latius inf. par. 6. formance of his Will) and for fuch other good and godly Purpofes '
§.j. And therefore if the Exccutrix {hould make no Executor, but die In-
teftate, Adminifiration might be obtained of the Goods not admini-

¢ Plowden in caf. fired by the next of Kin of the Teftator deceafed”, (for where an
Foy. Greisbrook & v ccutor dieth Inteftate, the Teftator from that Time is clleemed to
x Brook Abridg. tit. die Inteftate *:) So far is it from the Husband to have any of thofe
Adminiftrator, 0.45. Goods whereof his Wife is Executrix. Much like unto that Lord
whofe Villain is Executor ; in which Cafe he cannot take from his

Villain that which did belong to the Teftator ; but his Villain may

have an Aétion againft him for the fame, and may recover both the
vSupra ead. part. §.8. (Goods and the Damages, (as hath been faid before?.) Although other-
num. 18. wife whatfoever doth appertain to the Villain, the Lord may take
the fame from him, and (as our Common Lawyers term it) may

= Old Tenures, tit. even rob his Villain% Furthermore (17) it is not only lawful for
Villenage. the Wife being Executrix to make a Teftament without her Husband’s
3 Brook. Abridg. ti. Licence, but fhe may name and appoint him Executor®. Howbeit
;’;“éo?' (- polo- this Pofition, (18) that the Wife being Exccutrix, may make her
ceedings, pa:}x'.c.3. Will of thefe Goods whereof fhe is Executrix, without her Husband’s
pag. 22.in fin. Licence, is reftrained in Two Cafes. The one is, when fhe doth
not make an Executor, but bequeatheth the Goods whereof fhe is

>Plowd. in cafuinter Fxecutrix by Devife or Legacy® 'The other is, when (19) fhe is
g{:;ibél.:‘z S_G;fn“; not only Executrix, but Legatary alfo, and hath accepted of the
nec cam confenfu ‘Thing bequeathed, not as Executrix, but as Legatary®. In thefe
::g;ltt;rifogggalegafe Two Cafes the Will is void. The (20) Reafon of the former of
 Infra hoc iplo §. n. thefe Two Limitations is, becaufe an Exccutor may not difpofe of the
21. Goods of the Teftator, otherwife than to the Ufe of the Teftator,
as to the Payment of his Debts, Performance of his Will, and to other

¢ C. flatutum. 15 3 charirable Ufes?; and therefore may not give or devife the fame by,
%‘;’,Zt‘,’-‘iii‘o;vgf’ﬁaﬁ‘?;: Legacy; for that were to difpofe of the Teftator’s Goods as if they
ter Bransby & Gran- were the proper Goods of the Executor, and to convert the fame ta
;}f;?f“&&;f?ijffaﬁpa"' the private Ufe of the Legatary©, and not to the Ufe of the Tefta-
¢ Plowd. ubi fupra. tor. But when an Executor doth only make anotber Executor, the
if)cacitéx::. filius de te- fecond Executor doth ftand chargeable and accountable for the Diftri-
a. ext. bution of the firft Teftator’s Goods to the Ufe of the {ame Teftator,
as did the former Executor, and is by the Laws of this Realm re-

puted for the Executor, not of the Executor, but of the former Tefta-

f Brook Abridg. tit. tor’; o is not a Legatary. The (21) Reafon of the fecond Limita-
?:‘:;Ztr% 3 gfzg tion is this; for that which one hath as Legatary, he hath it to his
t vide Bar. in L. OWDN private Ufe®, and not to the Ufe of the Teftator: And the
velui. . de peic. Wife being not only Exccutrix, but Legatary alfo, accepting of the
‘fi" legatum de leg. Thing bequeathed, not as Executrix, but as Legatary, doth thereby
2. L.a Titio. de fur- MakKe it her own proper Goods, and confequently her Husband's: For
tis. ff. that which is the Wife’s, is by Reafon of the Marriage her Husband’s,
;l_g‘raﬂc- dée rep.Ang. and being invefted in him®, (as hath been faid before) cannot be gi-
'L, 31 quod noftrum V€N from him without his Licence or Confent’. Great Difference
de reg. jur. fF. there is therefore betwixt thefe Two Cafés, of accepting the Thing
bequeathed as Executrix, or as a I.egatary: For in the one Cafe it

is not her Husband’s, and fo fhe may make a T'cftament thereof, by

appointing an Executor to diftribute the fame to the Ufe of the firit

% Brook, tit. exec.n. Teftator *; and in the other Cafe it is her Husband's, and fo fhe can-
! é;lpm eod. §. Roll's not make any Teftament of the fame without his Licence!. How-
Abridgment, tit. Deg beit though the Wife, being Execcutrix, may make her Teftament,

vife. I o
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and appoint an Executor of thofe Goods which fhe had as Executrix,
and not as Legatary, without her Husband’s Licence: Yet neverthe-
lefs the Profit and Fruit which happen and arife out of thofe Goods
which fhe had as Executrix during the Marriage, as Calves, Lambs,
and fuch like Profit of Kine, Sheep and Cattle, do belong and ac-
crue to her Husband ™, and not to herfelf as Executrix: And there-
fore fhe cannot make her Teftament of fuch Fruits and Profits with-
out her Husband’s Licence, Confent or Approbation, to whom they
do belong™.

But (22) here arifeth another Queftion: What if it do not appear
whether the Wife did accept the Thing bequeathed as Executrix, or
Legatary 2 In whether Name is fhe prefumed in Law to have ac-
cepted the fame, as Exccutrix, cr as Legatary ? Some are of this
Opinion, that fhe is efteemed to have accepted the fame as Exccu-
trix, not as Legatary °; becaufe it is not lawful for Legataries to
carve for themfelves, taking their Legacies at their own Pleafure?,
but muft have them delivered by the Executor® And therefore if
any fhould determine to accept fuch a Legacy, it behoveth him by
Proteftations, or other Act anfwerable, to manifeft the fame™. Others
are of a contrary Opinion, namely, that in this Cafe fhe is reputed
to have accepted the Thing bequeathed as I.egatary, not as Execu-
trix®: Recaufe where any A&t may be donc, or any Thing taken or
poflefled by a double Right, the Party is prefumed to do that A&, or
to take or poflefs that Thing, by Force and Virtue of that Right
which is more favourable and more beneficial to the Party'. Now
it is more profitable for every one, which is both Exccutor and Le-
gatary, to accept the Thing bequeathed as Legatary, than as Execu-
tor; becaufe the Legatary hath full Right in the Thing bequeathed,
and may difpofe thereof at his Pleafure®: Wheréas an Executor hath
not any fuch Righr, but muft difpofe the Teftator’s Goods to the only
Ufe and for the only Behoof of the Teftator*. And therefore un-
lefs by folemn Proteftations?, or other Means, it may appear that the
Executor did accept of the Thing bequeathed as Executor, the Party
fhall be deemed to have accepted the fame an Legatary: Which
Opinion (if I do not err) is more agreeable to the Rules of the
Civil Law > If a Leale for Years be devifed to 4. an Executor, and
he enters generally, he fhall take as Devifee, and not as Exccutor ;
except it may turn to his Prejudice, as to charge him in Dezaftavit,
if there be not fufficient to pay Debts. /7. 36 Eliz. Rot.s15. Port-
wan verl. Willis. 20 E. 3. fél.9. P. 19 Eliz. Ret. 318. C. B. Higs
& Burgh. H. 21 Eliz. B. R. Rot. 133. Wodward verf. Burgh.
Moor's Rep. fol. 352. 1. 474. A Term for Years was granted upon
Condition, that the Leflee thould not alien without the Affent of

the Leflor; the Leflee makes his Will, and devifes the Term to his ’

Executor, who enters generally: Adjudged a Forfeiture and Breach
of the Condition, becaufe the general Entry fhall be intended as De-
vifee. 20 Eliz. enter Senior [Viudfor and Senior Boroughs. As for
the Reafon of the other Opinion, that a Legatary may not take his
T.egacy of his own Authority; that is true, when another Perfon is
appointed Executor, otherwife not®. But yer although this Opinion
fcem more agreeable to the Rules of the Civil Law, that the Party
fhall be deemed to have accepted the Thing bequeathed as T.ega-
tary, rather than as Executor, whenas it doth not otherwife appcielr
Oy

¢

m [ta {iepe nunciarunt
mihi juris hujus regni
periti  quorum opi-
nioni acquiefcendum
duxi.

n[nf.part.3.§.6.n.17.

° Plowd. in caf. inter
Paramor & Yardley,
lib. 8. fol. s543.
Dyer d. fol. 275.

P L. 1. Quorum lega.
ff. L. non dubium. de
leg. C.

4 Perkins, tit. Te-
flam. c. 7. fol. g4.b.
* L. deteftatio. de
verb. fig. L. pro he-
rede. de acquir. ha-
red. ff. Dyer fo. 277.
An. Eliz. 10.

® Plowd. in caf. inter
Paramor & Yardley,
ubi variis arg. fatagit
hocipfum confirmare.
Dyer fol. 367. An-
no Eliz. 22.

t Alciat. de prafump.
reg. 3. prefump. 36.
n. 4, 5. poft. Alex.
in L. Gallus. §. ult.
de lib. & poft. £ n.
10. & Jo. And. in c.
fi fuo de offic. del in
6. Mafcard. traét. de
probac. concl. 4z.n.
30. Plowd. ubi fupra,
fol. 543. b. in fin.
v L. legatum. de leg.
2. L. a'l'itio, de fur.ff.
* C. ftatutum..de te-
ftam. §. nullus. lib.3.
provincial. conftitut.
Cant. Magna Char.
c.18. Perkin. tit.
Devife, fol. 97.
Nam declaranti
parti credendum eft,
cum dubitatur an ex
hac wvel illa caufa
rem poflidebat. DD.
ind. L. Gerit. ff. de
acquir. hzred, Maf-
card. trat. de pro-
bac. concl. 47.n. 9.
z L. in toto jure. de
reg. jur. ff. Mafcard.
trat. de probac.
concl. 45. num. 29,
37,57. Gravet. con-

il 197. n. 4.
a Sichard. in L. non

dubium. C. de lega. n.13. & Jaf. ineadem L. lin. -,
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b Plowd. ubi fupra.
Dyer fol. 277. An-
no Eliz. 10.

¢ Dyer ubi fupra.

¢ Tbidem.

¢ Infra part 6. per
totum.

f M. 15 & 16 Eliz.
Hunks verfus Albe-

by what Title or Right the fame was accepted: Neverthelefs the con-
trary Opinion, (as I take it) is more agrecable to the Laws of this
Realm ; namely, that when a Thing is devifed by the Teftator to a
Man, and the fame Man made Executor he fhall be deemed to have
accepted the fame rather as Executor, than as Legatary, whenas it is
otherwife doubtful and cannot appear by what Title or Right the
Thing bequeathed was acceptedr. As for Example, The 'T'eftator
poffefied of a Term of Years, doth devife or bequeath a IL.cale to
one for Term of his Life, the Remainder over to another, and doth
make the Legatary his Execuior, who after the Death of the Tefta-
tor doth prove the Will, and enter, not declaring by what Title or
Right, ard afterwards makes his Executor, and dieth ; after whofe
Death this laft Executor doth prove the Will of the former Executor,
and doth enter to the Leafe, and take the Profits thereof. In this
Cafe the Executor of the Executor, and not the Legatary in Re-
mainder, fhall enjoy the faid Leafe, by the Opinion of the Temporal
Laws¢: For that it is to be intended, that the former Executor did
enter to the faid Leafe and accept thereof as Executor, and not as
Yegatary . Which Thing neverthelefs goeth hard with all Teftators,
feeing thereby their Teftaments may eafily be defeated by their Ex-
ecutors, whofe Office is to perform the fame according to the good
Meaning of the Teftator, and the Truft repofed in the Executors®.

A Man maketh his Will in Writing, and thereby giveth feveral
Legacies, and devifes the Refidue of his Goods and Chattels to his
‘Wite, whom he maketh Executrix, to pay his Debts, and to beftow
for the Health of his Soul : Adjudged the Wife fhall take as Execu-
trix, and not as Legatee, by Reafon of the Words, (v/z) to pay his
Debts, and to beftow for the Health of his Soul, are no more than
what the Law faith”,

rough, Moor's Rep. fol. g8. n. 242. Dyer 331. 8. C. 1 And. 157. S.C.

¢ H. 36 Eliz. Rot.

46. Parnel verlus

If a Man feifed of Lands, and poflefled of a Term, devife all his
Tands and Tenements to his Executors, until they have paid his
Debts and Legacies, and levied all the Charges which they fhall ex-
pend in Suits of Law againft /. §. or others, about the Exccution
of his Will; he maketh Two Executors, and dieth; the Execu
tors enter generally into the Land and the Leafe : Adjudged that
they take the Leafe as Executors, becaufe the Words of the Will
make no other Declaration than what the Law faith without fuch a
Declaration ; and they fhall take the Lands in Fce as Devifeess.

Fen, Moor's Rep. fol. 350, n. 470. Cro. Eliz. 347. S. C.  Goldf. 185. S. C.

What (23) if the Cafe be fuch, as the Wife cannot make her Te-
ftament without Licence, and that the Hustand doth grant Licence
to the Wife to make her Teftament of a certain Portion of his Goods,
(as many Times it hath happened, and may again fall out, by Reafon
of Bonds and Covenants at or before the Marriage,) and that the Wife,
fo licenfed to make a Teftament, doth fir{t make one Teftament, and
afterwards another, and peradventure the Third, or Fourth 2 Whe-
ther fhall the Licence be extended to the lalt Teftament, or fhall it
be underftood of the firft Teftament only 2 For that Teftament is to
be approved by the Ordinary, for the Making whereof the Wife is
licenfed. Divers, and thofe of great Authority, are of Opinion,
that the Licence is to be underftood of the firft Teftament, and not

1 to



e . e

Part 1. Who may make a Teftament, or not. 93

to be extendéd to any other Teftament %  Others are of this Judg- s gocn. confit 89.
ment, that the I.icence is to be cxtended to the laft ‘Teftament ' O- vol. 1. Dec. confil.

: R . o .
therwife the former ‘Teftament fhould be void, becaufe it is revoked | armientus,  track.

by the latter ¥, and the latter Teftament fhould be void for Want of g redditibus Eccle-
the Husband’s Licence!; and fo no Teftament at all fhould take fift. ¢ 4.

. Al k . i P 1 .
.Place: Or if the former Teftament were tot revoked by the latter, as quﬁb_pr‘;fif;“‘:ﬁ.lﬁfz‘f_
being unlawful, then it muft be granted that a Teftament may take i Lindw. in c. ftatuc.

Place not only without the Will, but even againft the Will of the verb propriorum ux.
de tefta. lib. 3. pro-

Teftator ™ ; whereas it ought to be directed and ruled according to yincial. conttir. Cant,
the Will of the Teltator, from whence it hath his Life and Being ™ ™ Quod certe valde

. . - abfurdum eft. Quum
And although it be fo, that when Licence is granted to any to do an potius tolerandam i

iterable A&, otherwife againft Law, it ought to bq reftrained to the u quis decedat in-
firlt A¢t only °, whereot an hundred Inftances might be brought?: teftatus, quam ut te-

ftamentum contravo-

Yet that Rule is to be underftood, when the firlt Act doth or may jveen™ “tenarors
take Effet in the Life-time of the Perfon to whom fuch Licence is futtineatur. Mantic.
granted .. But in our Cafe, the A&, that is to fay, the Teftament, is of de conject ule. vol.

- 1. 2. tit. 15.
no Force before the Death of the Teftator * ; and therefore that ought » ;up,a Ipsn'm. par.

not to minifter an Impediment, which is without Effe¢t in Law °. §. 3.

° L. Boves. §. hoc
{ermone. de verb. fig. ff. P Tiraquel. in repet. d. §. hoc fermone. 4 Sarmientus ubi fupra. r C. Mat-
thz. decelebr. miff. extr. » C. non preflat. de reg. jur. 6.

Debt upon an Obligation, the Condition was, Whereas the Defen-
dant had taken 4. §. to Wife, who was a Widow, being poflefled
of divers Goods, if he would permit his faid Wife to make a Will,
and to difpofe in Legacies fo much as would not exceed 5o/ and
perform What {he appointed, that then, ¢5¢. The Defendant plead-
ed that fhe made no Will; whercupon Iffue was joined. It was
found, that the made a Will, and thereby difpofed of feveral Lega-
cies not exceeding 5o/ but that the was a Feme Covert at the
Time of the Making of the Will : It was adjudged for the Plaintiff,
For although fhe, being a Feme Covert, could not in Law be per-
mitted to make a Will to difpofe of any Goods without the Husband’s
Affent; yet it is a Will within the Intent of the Condition: For the
Intent of the Condition was, that fhe thould make a Will to that Pur-
pofe, notwithftanding the Coverture; and it is but her Appointment,
which the Husband by the Obligation is bound to perform ; and the
finding that fhe was a Feme Covert, was not in this Cafe material.
Mich. 5 Car. B. R. Marriot and Kingman's Cafe, Croke, part 1. Cro. Car. 21g.
fol. 159.

A Defendant covenanted with the Plaintiff by Indenture, that
whereas he intended to marry E. §. a Widow, that he would pay all
the Legacies which fhe by her Laft Will and Teftament in Writing
bearing Date the Firft of May 20 Eliz. did give and bequeath, and
was bound by Obligation to perform the Covenants in the Indenture.
In Debt upon the Obligarion the Defendant pleaded, that after the
Making of the Will and the Obligation, he intermarried with the faid
E. §. which Marriage continued till her Death, fo the Will and De-
vife of E. §. was void: And demanded Judgment. And it was ad-
judged, that the Plaintiff thould recover: For notwithftanding it was
not a Will to all Intents and Purpofes, yet the Indenture referreth to
that which beareth the Name of a Will. P. 26 Eliz. C. B. Efton Cro. Eliz. 2.
verfus Wood, Crcke, part 3. pl. 9.

A Man in Contiideration of 500/ Portion he was to have in Mo-
ney and Goods with his Wife, and in Confideration of the Marriage,

Bb fettled
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fettled Lands before Marriage, ‘uter alia, to Truftees for 200 Yeats,
to raife 200/ to be paid as the Wife by her Will, or any Writing
fhould dire&; the Husband and Wife live together fifteen Years, fhe
made a Will appointing the Payment of the 200/ and died before
her Husband ; the Appointee brought a Bill for raifing this 200/
The Husband infifted that he never received above 300/ with his
Wife, and that his having soo/ was a Condition precedent, and the
Confideration of his difpofing of the 200/ But the Court held, that
the Confideration of this Power was not only the Portion, but the
Marriage, which alone had been a good Confideration; moreover, at
the Diftance of fifteen Years, it would be hard to put the Legatee to
prove that the Husband had received soo/. with his Wife, wherefore
on a Prefumption that he had received the scol the 200/ was de-
creed to be raifed with Intereft from the End of the Year after the
Wife’s Death, and with Cofts. North againtt Aufel, 2 IWill. Rep(618.)
4 Rep. 61. Foree A Feme fole made a Will, and afterwards married, this is a Revo-
e miling. . cation of her Will, becaufe the Making it is but an Inception thereof,
TP for it hath no Effedt till the Death of the Teftatrix; and therefore it
being no perfect Will when fhe married, and her Will after Mar-
riage being the Will of her Husband,. and fubje& to him, fhe hath
wholly revoked the Will the made whilft {ole. '

By the Cafes beforc-mentioned it appears, that a Feme Covert
cannot make a Will properly fo called, becaufe fhe is fo intirely un-
der the Power of the Husband, that {he cannot make what in Proprie-
ty of Speech is a Will, aud therefore by the latter Refojgitions ’tis
called an Appointment.

And in fuch Cafes the ufual Way is for the intended Husband to
enter into a Bond before Marriage in a Penal Sum, conditioned to
permit his Wife to make a //7//, and to difpofe of Money or ILega-
cies to fuch a Value, and to pay what fhe fhall appoint, not exceed-
ing fuch a Value ; and in fuch Cafe, if after the Marriage, and during
the Coverture, fhe makes any Writing purporting her Will, and dif-
pofes Legacies to the Value agreed on, tho’ in Stri&tnefs of Law fhe
cannot make a Will without her Husband’s Confent; yet this is a
good Appointment, and the Husband is bound by his Bond to perform
what is appointed.

Debt on a Bond conditioned, that whereas the Defendant was
about to marry a Widow, and if he fhould furvive, then if within
Three Months after her Deceafe he fhould pay the Obligee 300/ to
and for fuch Ufes as the Wife by any Writing fhould appoint under
her Hand and Seal, the Obligation fhould be void; the Defendant
pleaded fhe made no Appointment; the Plaintiff replied, fhe made a
Will, and thereby appointed the Payment of fo much Money, and
that the Defendant had not paid it; and upon a Demurrer this Repli-
cation was held good ; for though, properly fpeaking, a Feme Covert
cannot make a Will without the Affent of her Husband after fhe
hath made it, yet this Declaration in a Form of a Will is a good Ap-
pointment,

Cro. Car. 597. So where the Condition was to permit the Woman whom he was
2 Roll. Abr. 77, about to marry to make a Will to fuch a Value, to be paid withir: a
’ °7" Year after her Deceafe; and the Defendant pleaded, that be did per-
mit ber, &c. this upon a Demurrer was adjudged an ill Plea, becaufe
he ought to have pleaded more, (<7z.) that he had paid the Money,

for otherwife the whole Condition was.not anfwered.

3 Where

Cro. Car. 376.
Tylly verfus Peiree.
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Where the Husband confents that his Wife thall make a Will, a 2 ng. M TB’”‘

little Matter will be fufficient to prove it; as for Inftance, if he tells "= *™"
the Executor, that he approves the Choice his Wife made in appoint-
ing him Exccutor: So likewife a little Matter will prove the Conti-
nuance of fuch Affent; but it will be needful for the Husband to prove
his Difaflent in a folemn Mauoner.
~ 1f a Woman has Pin-money or a feparate Maintenance fettled on
her, and the by Management or good Houfe-wifry {aves Money out of
it, the may difpofe of fuch Money fo faved by her, or of any Jewels
bought with it, by Writing in Nature of a Will, if fhe die before
her Husband, and fhall have it herfelf if fhe furvive him, and fuch
Jewels, ¢5c. fhall not be liable to the Husband’s Debts. Paf. 1692.
H.rberr and Herberr. And the Precedent of Sir Panl Neal's Cafe
was cited to the fame Purpofe; the Wife was allowed what fhe had
faved out of her Pin-money againft the Devifee of the real Eftate.
Mich. 1694. Milles and Wikes.

§. X. Of thofe who be Deaf and Dumb.

t. Some Perfons are both deaf and dumb; others deaf, but not
dumb ; and others again dumb, bur not deaf.

. Whether be who is both deaf and dumb may make a Tefta-
ment.

. Whether be may make a Teftament who is deaf, but not dumb.

4. Whether be may make a Teftament who is dumb, but not deaf.

N

(S%)

Here it is faid, that fome Perfons cannot make a Teftament
by Reafon of the Defcét of fome of their principal Senfes ©; tgupps ead. part. §.

that we may the better underftand who thofe be; we are to note,

(1) that fome Perfons can neither hear nor fpeak; others can fpeak,
but not hear ; fome again can hear, and not fpeak *.  Touching the « yfinfing. in §. ftem
firft Sort, (2) that is to fay, thofe which are both deaf and dumb, if furdus. Infiit. quibus
any be fo by Nature, then can he not make any Kind of Teftament 29 €t permiffum
ill*; unlels it d by fufficient Arguments, that he I ditreds. C.qui
or Laft Will*; unle(s it do appear by fufficient Arguments, that he « L ditcresis, C. qui
underftandeth what a Teftament meaneth, and that he hath a De- tefta. fac. pofl. §. I-
fire to make a Teftament: For if he have fuch Underftanding and ;eu';’buf“;igs'eﬁl";‘:;

Defire, then he may by Signs and Tokens declare his Teftament Y. miff. tefia. fac.

If he be not deaf and dumb by Nature, but being once able to hear ” Dee. in d. L. dit-
cretis. Tiraquel. de

and fpeak, if by fome Accident afterwards he lofeth both his Hearing privileg. piz cauf,
-and the Ufe of his Tongue ; then in cafe he be able to write, he may ¢ 9. “Hoc filicet
with his own Hand write his Teftament or Laft Will, and fo by Art fubintelleto, ut in

confe@ione teflamen-

fupply the Defeét of Nature . But if he be not able 1o write, thenis wram  Anglicornm

he in the fame Cafe that they are which be both deaf and cumb by ﬁ}fﬁdaﬁpmbigo ju&
Nature ; that is to fay, if he have Underftanding, he may make his o amel dixt, - fod

Teftament by Signs, otherwife not at all ® & fepius et dicen-
dum,
Z d. §. Item furdus. Inftit. quibus non eft permifl. tefta. fac. 2 Dec. ind. L. difcretis. Tiraquel. de privileg.

d. c. 15. piz caule.

Such (3) as can fpeak, and cannot hear, may make their Teflz~
ments, as if they could both fpeak and hear: And tis not material,
whether that Defe@ came by Nature, or otherwife ®. But there is ® Minfing. in d. §.
none found o deaf, but that he is able to hear fomewhat, if not the item furdes.
crying Voice of a Man, yet the loud Voice of fome Inftrument, as
of
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¢ Paul. de caftr. & of 3 Horn, or a Trumpet, or 2 Gun*®.  And if he can {peak, it is cer-
Jal ind. L. diferetis. 4 i1y that he could once hear, otherwife if he could never have heard,
‘ DD. ind. L. dif- pe oonld never have fpoken: For how could he be infiruéted to fpeak
cretis, & ind. §. I- | >
tem fardus. if he could never hear ¢?

Such (4) as be fpeechlefs only, and not void of Hearing, if they can
write, may very well make their Teftaments themfelves by Writing ;
or may alfo make their Teftaments by Signs, fo that the fame Signs be

¢ DD.in L. difcretis. well known to fuch as then be prefent ©.

By the Civil Law, he who is deaf and dumb from his Birth, or
otherwife, and who can neither write or read, being incapable of gi-
ving any Sign of his Will, is incapable of making one; but if one, who.
during the Time that he was neither deaf or dumb, had made a Will
in due Form, and afterwards happens to fall under thofe Infirmities,
tho’ this Accident renders him incapable of confirming his Will, cr al-
tering it, yet the Will ftill fubfifts. ,

And by the antient Law, he who was deaf and not dumb, and he
who was dumb and not deaf, could not make a Will, becaufe he who
was deaf could not hear the Perfons, whofe Prefence was neceflary to
the Making his Will; and he who was dumb could not explain his In-
tention to the Witnefles: But with Leave from the Prince they might
make a Will. 2 Dem. 13. par. 7.

' §. XI. Of a blind Man.

1. A blind Man may make a nuncupative T eftament.
2. Whether a blind 1ian may make a written Teflament.

E E that (1) is blind may make a nuncupative Teftament, by de-
T Sed an requirantur claring his Will before a fufficient Number of Witnefles *.
gzngiibusfoliimita;e;é But (2) he cannot make his Teftament in Writing, unlefs the fame
confultifima. C. qui be read before Witnefles, and in their Prefence acknowledged by the
‘tefta. fac. pofl. Et Teftator for his Laft Will. And therefore if a Writing were deliver-
:1’;‘:3‘;' eas adhiberl ¢4 to the Teftator, and he, not hearing the fame read, acknowledged
muni Doftorum opi- the fame for his Will, this were not fufficient ; for it may be that if he

nione,  folennitatis {hould hear the fame, he would not own it &

hujus L. adhibenda

eft vel in teftamento ad pias caufas a csco condito ; nec alias quicquam valet. Grafl. Thefaur. com. op. §. teftm. q. 31.
Ego vero adhzreo Alex. Jaf. Decio, Sichardo, & aliis in ead. L. hac confultifima, & Tiraquel. qui putarunt hanc fo-
lennitatem non efle neceflariam in hujufmodi teftamento, fed fufficere probationem juris gentium: & hanc opinionem re-
cepit generalis regni noftri confuetudo. £ DD. in d. L. hac confultiflima. C. qui tefta. fac. poff.

By the Civil Law, Perfons who are blind, whether born fo, or not,
may make a Will, tho’ they can neither writc or read, for they may
fignify their Will, and have it fet down in Wricing; and declare in

* By the Cinvil Law the Prefence of * Three Witnefles, that what they have got reduced
tis Seven Witnefls: into Writing, and which was read in the Prefence of the Witnefles,
is their Laft Will, which fhall have its Effe&, being figned by the

Witnefles. 2 Dom. 27. par. 20.

§. XII. Of Traitors.

1. Traiters bofe both tbeir Lives, Lands and Goods, and coufe-
quently are inteftable,

4 2. Traitors
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2. Trastors are iunteftable not only from the Time of their Convic-
tion, but from the Time of the Crime committed.
3. A Traitcer pardoned and reflored may make bis Teffament.

F thofe who are prohibited to make their Teftaments, as Male-
fattors, Traitors may be firft mentioned, becanfe they are moft
pernicious to the Commonwealth, and are moft worthy the firft Place
in Punifhments. .
Underftand (1) therefore, that whofoever is lawfully convited of
High Treafon, by Verdi&t, Confeffion, Outlawry or Prefentment, be-
{ides the Lofs of his Life, fhall forfeit to the Prince all his Goods and
Chattels, and all fuch Lands, Tenements and Hereditaments, as he
fhall have in his own Right, Ufe, or Pofleflion, of any Eftate or In-
heritance, at the Time of fuch Treafon committed, or at any Time
after " ; and fo confequently js inteftable &. Infomuch (2) that Traj- " Stat. Ed. 6. an. 5
tors are not only deprived of making any Teftament, or other Kind ;7' ;’ui{ s, §.j. C
of Laft Will, from the Time of their Conviction; but alfo the Te- ad L. ]u? m'aje'fg.. L.
ftament before made doth by Reafon of the fame Conviction become § auis- de injutt. izfg‘“

void, both in refpe& of Goods, and alfo in refpe¢t of Lands, Tene- ;. Vafq. de fucceft

ments and Hereditaments . progredl. lib. 1. §. .
n. 165, qui mults
ampl. hanc concl, ornat. k Stat. Ed, 6. an. 5. ¢. 11. DD. ind. L. nemo. de leg. 1. f. & Vafq. ubi fupra.

It is very true, that one who is attainted or convicted of Treafon,
cannot make a Will of Lands or Goods for the Reafon before-men-
tioned, (ziz.) becaufe they are forfeited ; but if he is only indicted,
and die before Attainder, his Will fhall be good for both.
So if (3) any Perfon being atrainted of Treafon obtain the Prince’s
Pardon, and be thereby reftored to his former Eftate; then may he
make his Teftament, as if he had not been conviCted ': Or if he' L- fi quis. §: qua:
made any before his Conviction and Condemnation, the fame by Rea- ' & de injoft
fon of fuch Pardon recovereth his former Force and Effe&, as here- Pl T E
after is more fully declared ™. ™ Infra 7 part. §.
But if a Traitor hath Goods as Fxecutor to another, the fame are *'J:
got for{cl:itcd; whence it follows, that of fuch Goods he may make
is Will,

§. XIII. Of Felons.

1. Felons lofe Life and Goods, and fo be intefable.

2. Who fhall have Felons Lands.

3. Whether be that is ouly inditted of Felony may male bis 1 efta-
ment.

4 l/f/yet&/;er be that flandeth mute may make bis Teflament of bis

ands.

5. Whether a Man, after be is apprebended for Felony, may make
his Teftament. :

6. Felons Goods not o be feifed before Attainder.

2. The Tq{ilammt of a Felon convitled is void, though be be necer
execured. - /

Cc 1F
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IF any Perfon (1) be condemned of Felony, he ought to fuffer
Death, and the Prince fhall have all his Goods, whercfoever they
» Sat. Eliz. an. 5. be found ». And if he (z) have any Freehold, it fhall forthwith be
ety E;;’:’r;f Laws feifed into the Prince’s Hands, and he fhall have the Profit thereof by
o Prarog. Reg. c.the Space of a Year and a Day, and alfo Wafte °: And after the
16. Eliz. an. 5. . Prince hath had it the Year and the Day and Wafte, the Land fhall
* be reftored to the chief Lord of the Fee; except in certain Places, as
in the County of Glocefter, where after a Year and a Day the Lands
and Tenements of Felons fhall revert to the next Heir to whom it
?Przrog. Reg.c.16. ought to have defcended, if the Felony had not been committed »: Or
in Kent in Gavelkind, whereas it doth defcend to all the Heir Males,
equally to be divided, or to the Daughters, where there be no Sons,
to be divided amongft them. For there it is faid, The Father to
3 Eod. c. 16. the Bough, and the Son to the Plough . Felons therefore lawful-
ly convi¢ted cannot make any Teftaments, or other Difpofitions of
any Goods or Lands, whereof (as we fee) the Law hath difpofed

* Duplici ratione alrcady T

damnatus ad mor-

tem fit inteflabilis, nimirum, bonorum publicatione, & damnatione ad mortem. Damnatus autem ad mortem naturalem
efficitur fervus peenz, quod communi opinione nititur, adverfus eos qui exiftimarunt ingenuum hodie non effici fervum
peenz hujufmodi damnatione : fed procedit prior opinio, five quis damnatus fit fecandum jus commaune, five etiam fecun~
dum ftatutum alicujus loci. Jul. Clar. §. tekm. q. 21. Covar. in Rub. de tefla. extr. part. n. 7. Michael Grafl.
Thefaur. com. op. §. teftm. q. 16.

But (3) if any Man be indi¢ted only of Felony, and die before he
be convicted or attainted, he may make his Teftament of his Goods,
® Quia non condem- and alfo of his Lands *  Or if (4) he be indiced at the Prince’s Suit,

prohibitus, Videstat, ad fo being arraigned upon that Indictment, will not anfwer, but

R.3. an.1. c.3.  ftandeth mute or dumb, whereupon he is to receive Pain (as it is term-
* Dott. &Std. 1. 2. od) Forte and Dure, and be prefled to Death t: In this Cafe his

c. 41. - . . .
ufgidem, suanf. pl. Goods only be confifcate, but not his Lands *; and therefore in this
Coron. fol. 139,185. Cafe I fuppofe he may make his Teflament of his Lands *.

Inft. part. 1. fol.391.

* Quia viz. non prohibetur, quod non condemnatur.

If a Felon (5) be indicted, and afterwards be attainted by Verdi&
or Confeflion, the Time of the Fa& committed comprifed in the In-
ditment is to be regarded in refpect of his Lands: But in refpect of

Y Perk. tit. Grants, his Goods, the Time of his Judgment >.  And therefore if before

fol. 6. Inft. part. 1. : Y -
Rl 391. Siar. de ca. Judgment he do fell, give, or otherwife alienate his Goods, fuch Sale,

tallis felonum. ver. Gift or Alienation is good % Necither (6) may the Sheriff or other

Mag. Chart. fol. 66. Derfon take or feife the Goods of any Perfon arrefted and imprifoned
part. 2. 40E. 3. 11 >

3 E. 3. Coron. 65. Defore the fame Perfon be convicted or attainted of Felony, accord-
Dame Hal’s Cafe. ing to the Law, or that the Goods be otherwife lawfully forfeited 2.

Pl. com. fol. 262. o . - . ;
= Perkins ubi fapra, FIOWDEIL, if he make his Teftament before the Condemnation, foraf-

concordat jus Civile. Much as the Teftament is not good before his Death ®, fuch Difpofi-
L. poft contratum. tion being prevented by Judgment or Condemnation is made fruftrate®;

f. de donac. di- - . . .
finctione tamen. we iDfOmuUch, that if the (7) Teltator being convicted of Felony be never

per Bar. in d. L. executed, for that perhaps he dieth in Prifon, or efcapeth out of Pr -

Grafl. §. teftm. q. 26. : . : N ] : -
S R, 3. kY > {fon and dieth naturally ; yet is the Teflament void by Force of the

c.3. 8E. 4 fol. . Condemnation, ‘unlef's he do obtain his Pardon, and therewithal full
Brook tit. Forfeiture, R eftitution to his former Eftate °.

Pl 58, 89. Stanf. pl. '

Coron. fol. 152. lib. 5. fol. 110. Foxlie's Cafe. 7H. 4. 11. 1 R. 3. c. 3. b ¢. Matthe. de celeb. miff. extr.
¢ Panor. in Rub. de tefta, extr. Jul. Clar. §. tefim. q. 21. Grafl. §. teftm. q. 26. Vafq. de fuccefl. refol. 1. 1. §. 6.
B. 18, 4 L. fi quis. §. quatenus. f. de injuit, tefta,

I 0. XLV,
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§. XIV. Of Hereticks.

1. An Heretick cannot make a Teftament.
2. Whether, and when doth an Heretick forfeit bis Lands or
Goods. .
3. Whetber is the Teftament good, if the Heretick were necer con-
eitled,
4. An Heretick may be condemned after bis Death.
5. Whether an Heretick, baving reclaimed bis Herefy, may make
a I eftament.
N (1) Heretick cannot make a Teftament &.  And though by the r Auth. credentes. C.
Laws and Cuftoms of this Realm, an (2) Heretick do not for- de heret. Lindw. in
feit his Lands, unlefs, being delivered to Lay-mens Hands, he be exe- fi'e"[gcec:’;'e‘r’er:g:
cuted for his Herefly 8, nor his Goods, unlefs, being convitted of He- lib. 1. §.iiij. n. 23.
refy, he be delivered to Lay-mens Hands ®: Yet if he be convicted, Simo de Pratis de

. . . ter. ult. vol. 1. z.
and publickly excommunicated, though not as yet delivered, he can- dube 1 folne. " z

not make a Teftament of his Goods or Chattels '. 8 Doé. & Stud. }it;.
2. ¢ 29. 51. fol.
157. Brook tit. Forfeitare, n. 110. b Ibidem. i Bar in d. Auth. credentes. Graff. §. teftm. q. 24. Clar. *

§. teftm. q. 24. Gabr. com. conf. lib. 4. tit. de tefta. c. 1. Quare tamen p. Stat. 2 H. 5. ¢c. 7.

" If he (3) were never convicted of Herefy, and yet die an undoubt-
ed Heretick ; in this Cafe it may feem that his Teftament is void in
refpect of his Goods ; the rather by Force of the Excommunication,
into the which by Reafon of his - vefy he did fall ip/6 fatZa ™ ; cfpe- * Abolend. de fen.

. - .o ] . Ry » excom. ext. Lindw.
cially if in his Life-time he were fo publickly denounced *: Yea tho o e prer,

he were not {o denounced, yet (4) fo odious 1s the Crime of Herefy, & infra ead. pare. §.

. m 8.
that he may be condemned of Herefy after he be dead ™; at leaft the ! et non fufficit ex

Exception of Inteftability may be oppofed againft the Probate of the communicatio, etiam
Teftament . If the (5) Teftator reclaim his Herefy, then he is ob crimen quo effi-

not inteftable, although he did not reclaim the fame before Condem- Situr quis inteftabi-
o lis, nifi it publicata,

nation, fo that he do it'before he be delivered to the fecular Power °. § verum dicat Simo
But how{oever he recover Ability to make a Teftament, which re- de Pratis de interp.

claimeth his Herefy ; yet the Teftament made by an Heretick, whiles ':];‘sfm:j ;;b 2. fol.

he perfifteth in his Here{y, doth not recover any Force by fuch Re- = c. Sane profertur.
p y y y profertu

cantation . And if he fall again into the Herefy, by fuch Relapfe 9: 2 L. ex judicio.

. . . . rum. ff. de accu. L.

he doth incur all the Punithments whereunto he was fubjet before ; Manichzos. C. de

neither is his Recantation any more to be accepted °. hret. c. urgentis. de

her. extr. jal. Clar.
§. herefis, n. 21. ZEgid. Bofl. tra&. var. tit. de hzret. Bellam. Dec. 677. cum feq. n Per ea quz habet Dec.
in L. 1. de fecundis nuptiis. C. num. 7. Cardinal. in clem. eos de fepultur. q. 19. & infra ead. part. §. 18. ° Hoc
tamen jure quo nos utimur, nam jure civili reclamans poft hztefin poft fententiam folum evitat pcenam mortis. Panor. in
c. pen, de heret. extr. Boer. decif. 343. Bofl. tra&t. var. tit. de hazreticis. P Simo de Prztis de intesp. ult. vol.
li. z. dub. 1. foluc. 4. n. §6. cujus rei ratio eft, quia teftm. fuit ab initio nullum. @ Clar. Boff. Carerius, Gril-

landus, & alii de Hereticis.

Nota s The Statute made 2 H. 5. c. 7. whereby the Forfeiture of
Lands in Fce-fimple and Goods and Chattels were given in Cafe of
Herefy, ftandeth repecaled by the Statute 1 Fliz. ¢. 1. The Books
which {peak of Forfeiture are grounded upon the faid Statute 2 H. 5.
which then ftood in Force ; faving 5 R. 2. which was before that Sta-
tute. I'or neither Lands nor Goods before the Making of that Sta- Libros. fol. z5. 1.
tute of 2 /L. 5. were forfeited by the Conviction of Herefy, becaufe Cawdys Cafe. Int.
the Proceeding therein is merely fpiritual, and pro falute anime, and ¥
in

art. 3. fol. 43.
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in a Court that is no Court of Record: And therefore the Convic-
tion of Herefy worketh no Forfeiture of any Thing that is temporal,
¢/z. of Lands or Good..
But now by the Statute 29 Cor. 2. cap. 9. the Writ de Deretico
. comburendp, with all the Procecdings thereon, and all Punifhments by
Death, in Purfuance of any Ecclefiaftical Cenfures, are from thences
forth utterly abolifhed.

i . 6. XV. Of an Apoftata.

o An Apoftata cannot make a Teftament.

. An Apoftata worfe than an Heretick.

. Who is an Apoftata.

. The State of the Heretick and of the Apofiata damnable.
. Three Kinds of Apoftafy.

6. Ezvery Apofiata is nor inteflable.

Lo d

19

“in W

‘1.1, 2 &3.C. de H AT (1) which hath been fpoken of an Heretick may alfo be
agg‘r*a‘éif“”;;“a;gz verified of an Apoftata®. For he is (2) as bad, or rather worfe
fat. §. qualier. ~ and more execrable °.  For (3) an Apoftata is he which doth wholly
¢ Wefenb. in tit. de flart back from the Chriftian Faith, which once he did profefs, and
apolt. C. Loule. € (herein he was once baptized ; and becometh in Profeffion a Fez or

a Turk, or fome other Infidel, approving their deteftable Rites and
¢ g toen, SUperititions = Whereas an Heretick, albeit he do obftinately perfe-

umma Hoftienf, .. . .

tit. de Apoftar. exer, Vere in his Error, yet he erreth not wholly, but particularly in fome
¢. non potek. 2. . Part of the Chriftian Religion ®. Both in Truth are abominable, and
%sﬁi}.q“‘gfi“‘ de 2 the (4) State of either miferable and damnable. But of the Two the
Chriftianos. de hz- Apoftata is more horrible ; and better were it never to have known
Tet. 6. the Way of Truth, than, after the Knowledge thereof, to rejett it,

“ Hoftienf. . : :
tit.S “le herec. & de OF ftart away from it *.  Worthily therefore is the Apoftata to be as

Apoftata. feverely punifhed as an Heretick 7.
x 3 Epift. Petr. c. 2.
v. z1. Epift. Paul. ad Hebrzos c. 6. ver. . Y Paner. in c. 1. de apoflat. extf.

There (5) be Three Kinds of Apoltafy; Perfidie, Inobedientie,

Irregularitatis ; one of Misbeliel, another of Difobedience, the Third

= Summa Hoftienl. of Irregularity *. Apoftaly of Misbelief is, when a Man doth utter-

};éc(il:;?o\h ¢$-quot |y forfake the Chriftian Belief, as Mention is made before: So did Fu-

Jian the Apoftata. Apoftafy of Difobedience is, when the Subjet re=

fufeth to obey the Jawful Commandment of his Ordinary or Supe-

» Summa Hoftienf, TiOr *: And fo do many Anabaptifts at this Day. Apoftafy of Irres

tit. de apoftat. E- gularity is, when he that hath entered into the Miniftry, and taken

pift f‘; Heb. c. 13- Holy Orders, forfaketh his Spiritual Profeflion, and becometh not in

bc. a nobis de apoft. Habit only, but in Acions, a Lay-man ®. But (6) I fuppofe that an

T Rub. de o POftAt2 from Obedience, or from Spiritual Profeflion, is not difabled

pofta C. to make his Teftament ¢, though he be worthily fubjeé to other
< De quibus Ab. in grievous Punifhments ¢,

¢. 1. de apofta. extr.
& Hoftienf. fumm, eod. tit. §. qualiter puniantur.

3
0. XVI.
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§. XVI. Of Ulurers.

1. A manifeft Ufurer cannot make a 1effament.

2. Every Ufurer is not inteflable.

3. Who is a manifeft Ufurer.

4. Whether one At may make an Ufurer to be manifeft.

s Whether be be an Ufurer which lendeth for Gain, but doth not
receize any more than the Principal.

6. An Ufurer is nct inteftable in England, unlefs be 1ake aboce
Ten in the Hundred for a Year’s Forbearauce, or afier that
Rate. -

7. The Punifbment for Ufury in England.

8. 4 Zanifqﬂ Ufurer is uot to be buried in any Church or Church-
yard.

Manifeft (1) Ufurer cannot make a Teftament : And though he
make one, it is void in Law concerning Goods and Chattels,
unlefs he fatisfy for the Ulury, or put in Caution for Satisfaction to

be made*. ¢ c. quanquam. de
‘ ufur. 1. 6. Clar. §. teftm. q. 26. Michael Grafl. Thefaur. com. op. §. teftm. q. 33.

Where it is (2) faid, a manifeft Ufurer, we are to note, that not
every Ufurer is excluded from making a Teftament, but a mauifeff ¢ d. c. quanquam. &
Ufurer only®; that is to {ay, (3) fuch an One as hath been condemned ibi- Glofl. & DD.
for an Ufurer, or hath publickly confefled that he hath taken Ufury,
or is publickly repured and taken for an Ufurer amongft his Neigh-
bours, who are prefumed to know his Life and Confervation®. The & Gem. & Franc. in
Verity of the Fa&, and Exercife of the Trade of Ufury, being the d. c. quanquam.
Foundation of the Fame and common Opinion that he was an Ufurer®, ® Ubi conftat de ve-
In which Cafe he being not only an Ufurer, but a manifet Ufurer, [ et olu-
exercifing that Trade, not privately only, but publickly, his Telta- forificatur per famam
ment is void in Law': Unlefs he made Reftitution or Satisfattion populi fe illi confo-
for the fame in his Life-time*, or elfe Caution be entered for Refti- ,'lf:,ff;?n’vei,erc°$};

tution or Satisfa&ion to be made after his Death probationes  fimul

. junétas inducitur pro-
batio manifeft. quoad finem, de quo in c¢. quanquam. de ufur. 6. Jo. de An. in ¢. 3. n. 3. de ufur. ext. quem vide n. 4.
Panor. confil. 2. 1. 2. f Menoch. de Arbit. Jud. l. 2. cafl 235. Malcard. de probac. concluf. 1418. Alphonf..
Villag. Tra&. de ufur. q. 35. n. z & 3. k Ed. ca. quanquam. de ufur. lib. 6. ! Beroius in cap. Quam
omnibus. de ufur. ext. n. 5z. ’

And (4) though fome are of this Opinion, that a Man cannot be :
faid to be a manifeft Ufurer, unlefs he have divers Times taken U-
fury™; yet that Opinion is not held for found amongft the Writers ™ Bar. in. L. 3. da
of the Ecclefiaftical Laws; who think that a Man may be a mani--f &
feft Ufurer by one only A&, the fame being publick and manifeft * » Card. in clem. cos.
Again, our Ufurers here in England deal fo cunningly, under the 9¢fpul- a.19-
Cloak of other Contralls, avoiding the odious Name of an Ufurer,
and Profeflion of Ufury, that though they pratice nothing more,
yet (by Reafon of the Colour wherewith their Actions are dyed, they
efcape the Punifhment of Law) nothing can be more hardly proved,
than that they be manifeft Ufurers ; fo that a Man may truly fay,

Non deficit jus, fed probatio: Wherein what Proof is fufficient in

this Cafe, over and above the Proofs formerly defcribed, is left unto

the Wifdom of the Judge®. Neverthelefs (5) it is not fufficient in ® Menoch. d. Caf:
T Dd Law, '35 in prin. & fin.
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Law, to deprive a Man of the Authority or Liberty of Making a
Teftament, becaufe he hath lent his Money or Goods to Ufury, un-
* Dom. & Franc. in lefs he have taken Increafe over and above the Principal .  Neither
d ¢ unguam. de () s jt fufficient to have taken Ufury, and that manifefily, to the
fponf. 116. P Effed of Making the Ufurer inteftable, unlefs he have received above
37 H.8. cap. g. the Sum of * Ten Pounds for the Loan or Forbearing of an Huudred
13 Eliz. cap. 8. Pounds for one Year, or after that Rate. * The Sum of 10/ In-
. ac;.ip'c;; '3, fereft for the Forbearance of 100/ for one Year, is by Virtue of the
1z Amz, cap.16. Statute 37 /. 8. and this was reduced to 84 per Cent. by the Statute
21 Fac. cap. 7. and afterwards to 6 4 per Cent. by the Statute
12 Car. 2. and now by the Statute 12 Anm.e, ’'tis enalted, that no
Perfon fhall upon any Contract take for Loan of Money, or any
Commodity, above 5/ for the Forbearance of 100/ for one Year, and
after that Rate for a greater or. lefler Sum, or for a longer or fhotter
Time; and all Bonds, Contrats, Aflurances, ¢5¢. for Money lent at
Ufury, where there fhall be more taken, fhall be void, and the Of-
fender fhall forfeit treble the Value of the Money, Wares, and other
Things fo lent, bargained or exchanged.

And no Scriveners, Brokers, Solicitors, or Drivers of Bargains,
fhall take more than § s. for 100/ for one Year, for Brokage or procu=
ring the Loan or Forbearance of any Sum of Money, and fo rateably,
¢5¢. on Forfeiture of 20/ with Colfts of Suit to the King and the In-
former, who will fue for it in the County where the Offence was

committed.
But tho’ all Ufury is condemned by the Laws and Statutes of this
v d. Stat. Realm, as unlawful 8: Yet neverthelefs every Kind of Ufury is not

punifhable with like Penalty. For if any do receive Ufury only af-
ter the Rate of Ten Pounds in the Hundred for a Year’s Forbear-
ance, or under that Rate, he fhall only forfeit fo much as fhall be
r Ibid, referved or received by Way of Ufury above the Principal *: But if
any fhall receive above that Rate, he doth not only lofe his Princi-
pal, together with the Intereft, but is alfo to be punithed and cor-
* Eod. Stat. Eliz. an. rected according to the Laws Ecclefiaftical °. By (8) which Laws, if
13.¢. 8. any be a manifeft Ufurer, not only his Teftament is void, as is afore-
faid, but his Body, after he is dead, is not to be buried amongft the
Bodies of other Chriftian Men, in any Church or Church-yard, un-
til there be Reftitution or Caution tendeted according to the Value
td. c. quanquam. de of fuch Goods".
ufur. 6. Si quis de ufura convitlus fuerit, omnes res fuas amittat®.

» See the Cuftome de . .. . . .
Norm. c. z0. Iner  Ufurarii ommes res, five teflatus five inteftatus decofferit, regis

lﬁaﬁvﬁz c.16 f wns . : ; : .
s Fleta, lib.a . 5o, Manifeftus ufurarius eft inteflabilis?. _
By the old Laws of King Affred, ¢5c. it was ordained, that the
Chattels of Ufurers fhould be forfeited to the King, their Lands and
Inheritances fhould efcheat to the Lords of the Fees, and they fhould

Major c. 1. §. 3. not be buried in the San&uary/?’

§.1. Parl. 50
n

z r
c. 5. §.1 )
E.3.n.58. Flet, lib.z. c. 1. Bral. L 3. f 116, 117.

§. XVIL. Of inceftuous Perfons.

1. Whether inceftuous Perfons may give any Thing by their Teo-
frament, and to whom.
2. What Marriages be inceftuous.

2 v 3. What
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3. What Degiee of Confanguinity dorh binder Marviage.
. 4 Certain Cafes wherein the Teffators iy bequeath fomethiug to
their nceftwous Children.

E (1) who doth contra& inceftuous Alarriage is prohibited to
; difpofe dny Goods or Chattels by his Laft Will cither to his
Children begotten in fuch Marriage, or to any other Perfon®; faving
1o his Children bégotten in lawful Marriage, (if he have any by a
former Wife,) or to his Parents, or to his Brother, or Sifter; or to his
Uncle, or Aunt®. By (2) inceftuous Marriage, in this Place, I under-
ftand fuch Marriages as are folemnized betwixt a Man and a Woman;
being of Kindred or Alliance the one to the other within thofe Degrecs
of Confanguinity or Affihity within which it is not lawful to marry *;
that is to fay, within the Levitical Degrees, or the Degrees pro-
hibited by God’s Law. The Words of which Law are, *fl. Thor
Jhalt not wncover the Nakednefs of ¢ Woman and ber Dasgbrer, nei-
ther fbalt thou take ber Son's Dangbter, or ber Daughter's Dangh-
ver, to tiicover ber Nakednefs, for they are ber near Kinfewomen ;
now in this Prehibition none of the Wife’s Kindred are mentioned,
but her Daughters, and yét het Mother and her Sifter are both com-
prehended within the Reafon thereof, becaufe they are her near Kinf
women.
ceftus 36. q. 1.

But the Wife's Sifier's Daughter is not within the Levitical De-
grees ; and fo it was adjudged upon Confideration of the Statute 32
H. 8. ¢c. 38. where a Man married his Wife's Sifter’s Daughter; but
it was otherwife adjudged in © Man's Cale, where after the Marriage
the Parties were divorced, becaufe the Man married his Wife’s Sifter’s
Daughter ; ’tis true, Serjeatt Moor, who reports the fame Cafe, tells
us, that {fuch Marriage is not prohibited, becaufe ’tis not within the
Leévitical Degrees; but the Lord Chief Juftice f Pamgban held that
to be no Manner of Reafon, becaufe fome Marriages muft be pro-
hibited which are not mentioned amongft thofe Degrees, as the Father
from marrying Lis Daughter, the Grandfon from marrying his Grand-
mother, and th¢ Uncle from marrying his Brother’s or Sifter’s
Daughter.

The Suit in the Confiftory Court of the Archbithop of 2ork was
to diffolve a Marriage between the Husband and his Wife's Siffer's
Daughbter ; Serjeaut Levinz télls us, it was with his Wife's Daugh-
ter; and Juftice Raymond, who reports the fame Cafe, fays, it was

with his Szfter's ‘Danghbter; but be it as it will, the Serjeant reports,

that a Prohibition was granted, becaufe it was not within the Lez/-
tical Degrees ; ’tis true, ’tis not fo exprefly in Words, but ’tis within
the fame Reafon of the Prohibition in the xviii Chap. ver. 14. where
the Nephew is exprefly forbid to marry his Fatber's Brother's Wife,
becaufe fhe is his Aunt; and for the fame Reafon in the principal
Cafe, the Husband muft be prohibited to marry his Wife's Sifter’s
Daughter, becaufe he is her Uncle; and in arguing this Matter, one
of the Judges cited 4/ington’s Cafe, where it was held incongruous,
for the Nephew to marry the Aunt, becaufe the, who is fuperior to
her Husband in Parentage, muft be inferior to him in Marriage; but
the Reafon is not the fame where the Uncle marries the & Niece, be-
caufe he is fuperior to her in both thefe Refpects. r
he

See Honour

Bradpaw,

2 1, fi quis. C. d. in-
ceft. nup.

b d. L. fiquis. Per li-
beros autem intellige
non folum filium &
filiam, fed nepotem
& neptem, & dein-
ceps alios utriufque
fexus defcendentes:
& per parentes, non
folam patrem & ma-
trem, fed etiam a-
vum, aviam, & alios
afcendentes. Accurf,
Bald. & alii in d. L.
fi quis. Simo. de Pree-
tis de in ult. vol. I. 2,
dub.1. foluc. 4. n.g2.
¢ Covar. de fponf. &
matrim. z part. c. G.
§. 8.¢. lexilla. §.in-

4 Leviticus 18, vér. 17.

Peirfor’s Cafey 1 Intt.

233.
4 Leon. 16. S. C.
verfus
3 Lev.
364. S P.

¢ Cro. Eliz. 228.
Moor go7.

f Vaugh. Rep. 321.

Wartley v. Watkinfon,
Raym. 464.

T. Jones 118.
2lev. zg4.

€ Clement v. Beard,
5 Mod. 448.5.P. o~
therwife adjudged.
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Hill verfos Good, The Queftion in this Cafe was, whether a Man after the Death of
Vaughan 302. his Wife might lawfully marry ber Siffer; the Chief Juttice Vaughan,
and the whole Court of Common Pleas held, that fuch Marriage was
b Levit. 18. v.18. unlawful, becaufe 'tis exprefly prohibired in the® 18th Chapter of Le¢-
citicus, for to marry the l['ife's Sifter is prohibited in fame Degrce
of Affiniy, by thdfe Words, (eiz.) Thou fhalt not take a MWife to
Ler Sifer to cex ber, to uncover ber Nakednefs, befides the other
during ler Life ; but aditting ’tis not within the Levizical Degrees,
if the Marriage is had after the Death of the Wife, yet ’tis prohi-
28H.8.cap. 7. bited by God’s Law ; now ’tis declared by ' A& of Parliament to
be againft God’s Law, (z7z.) That no Difpenfation fhall be made
of a Marriage of a Man with bis Wifé's Sifter, (and the Reafon
there given is) becaufe 'tis againft God’s Law; 'tis true, that Sta-
tute was repealed by 1 & 2 Ph. ¢ Mar. cap. 8. but was revived by
1 Eliz. cap. 1. befides this Marriage is declared to be againft God’s
k goth Canon, Anno Law by the® Canons of King Fames, which were confirmed by the
1603. Parliament, (ziz.) No Perfon fhall marry within the Degeees pro-
bibited by Goa’s Law, and exprefled in a Table fer forth by Au-
thority in the Qear 1563, and all Marriages otberwife made and con-
tratled, fkall be adjudsed inceftuons ; now a Marriage between a

Man and his Wife's Sifier is exprefled in that Table.
Harris ver. Hicks, S0 where a Libel was cxhibited againft the Defendant for Inceft in
4 Mod. 182, marrying his J/ /fe's Siffer ; he fuggefted for a Prohibition, that his
2 Salk. 548, firt Wife was dead, and that he had a Son by his prefent Wife, to
whom an Eftate would defcend as Heir to his Mother; and that tho’
he pleaded this Matter in the Spiritual Court, yet they proceeded to
make the Marriage void, and to baftardife the Iffue ; but a Prohibi-
. tion was granted as to that Matter, and that they might proceed to

: punifh the Inceft.
Colletr's Cafe, T. Probibition, 5c. the Husband fuggefted, that he had fettled his
Jones z13. Lands on his Children by his prefent Wife, and that he was profe-
cuted in the Arches to be divorced, for that the was the Siffer of bis
frft Wife; the Confequence whereof was to make his Children Ba-
ftards, and draw the Settlement of his Lands in Queftion ; but the
Prohibition was denied ; for if it fhould be granted, then every in-
ceftuous Marriage might be fheltered under the like Pretence ; and
the Matter being proper to the Jurifdition of the Ecclefiaftical Court,
it fhall be determined there, though a Temporal Inheritance may
confequentially come in Quettion.

Hains ver. Fefor,  Libel, @¢. againft a Man for Marrying his Wife's Sifter's Baftard;
5 Mod. 168. he fuggefted for a Prohibition, that a Baftard Daughter was not
within any of the Lezirical Degrees, either of Confanguinity or
Affinity, that the prohibiting a Man to approach 70 any near of Kin,
can never be intended of a Baftard, becaufe fhe is in Law accounted
Slia poruli, and by Confequence can have no Kin; to which it was
anfwered, that at the Time*when the Lezitical Law was given to
the Ifiaelites, there was no Difference amongft them between a
Child born in Adultery and in lawful Marriage; that the Lewitical
Law was founded on the Law of Nature as well as on a politick
Reafon to enlarge their Kindred, and to unite their Families; and
therefore ’tis naturally as unlawful to marry bis Wife's Sifter’'s Ba-
Slard, as it would be to marry bis Wifes Sifter'’s legitimate Daugh-
ter ; therefore fuch a Marriage is prohibited by thefe Words, 4d-
2 proximum
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proximum Sanguinis non accedas : 'The Court inclined to grant a Pro-
hibition in the principal Cafe. . .

By the (3) Statutes of this Realm it is declared and eftablifhed 7o
be laweful for all Perfons to marry, which be not probibired by God's
Law; and that no Probibition (God's Law excepted) fhall trouble
or impeach any Marriage, without the Levitical Degrees'.  And' Stgt- H.8. anj2.
therefore whofoever doth marry, being prohibited by God’s Law, or 3™
being within the Levitical Degrees, cannot difpofe any Thing by his
Teftament but to the Perfons above-named; and efpecially not to
his or her Children begotten in fuch inceftuous Marriages: Unlefs
(4) the Parents were ignorant of the Impediment of fuch Confan-
guinity or Affinity ™. In which Cafe, the Marriage being publick- » Simo de Pratis de
Iy folemnized, the Children which are born during fuch their Ig- interp- i vol. lbz.
norance, or the Ignorance of one of them, are by the Ecclefiaftical “* " "% ™ 9%
Canons capable of all Legacies and all Manner of teftamentary Be-
nefits, as legitimate ®; albeit the Parents afterwards fhould be di- » c. cum inhibitio.
vorced . Or unlefs fo much only were left unto their faid Chil- zgrﬁ,n‘}“‘:‘x fre ;L“iﬂi
dren, as would ferve for their competent Suftentation or Nourifh- Panor. Brook tit. Ba-
ment P: Or unlefs the Children were appointed bare Executors, with- ga:gy, n. 2}33-ﬁFi52~
out any other Benefit. In which Cafes the Teftament is good & asp, 5 7

hereafter more at large*, ° Gov. epit. de fpon-

fal. 2. part. c. 8. §j.
contrarium tenet Brook tit. Baftardy, n. 23. & alibi per eundem intet fuos cafus, an. 24 Hen. 8. quem locum diligen-
ter obferves cupio. v Iftud ita jure Can. c. cam haberet. de eo qui dux. in ux. ext. quod ¢. locum habet non
folum in fpuriis, {ed etiam in inceftuofis, ut eft com. op. tefte Decio in c. in przfentia. de prob. ext. n. 39. Gabr. lib. 6.

de alimen, concl. 1. n. 3. 1 Infra 5. part. §. 7. Petr. Duen. reg. 366. Limit. g. verb. filius. Simo de Pretis
de interp. ult, vol. lib. 5. fol. 17. n. 27. ? Infra 5. part. §. 7.

§. XVIIL. Of a Sodomite.

1. Whko is a Sodowmite.
2. A Sodomite cannot make a Teftament.
3. What if be were never condemned of Sodomitry ?

“ A (1) Sodomite, (that is to fay, he or fhe that doth commit that o
. .‘ . A R X ST s Sodomia aatem dis

wicked and horrible Sin againft Nature *, as did the Sodomites, ciar, non folum illud
whereof Mention is made in the Holy Seripture *,) is (z) prohibited nefandum peccatum
to make a Teftament *, and to bequeath his Goods and Chartels, Micr ?;g(ft‘:lﬁ e
And albeit he were not convicted, (3) or condemned thereof in his contra naturam cum
Life-time, yet I fuppofe this Exception may be objeted againft the feminas & haxc opl-
Probate of the 'Teftament *; for that he was inteftable at the Time of revc Socn. conten
the Fat committed 7. * dentem  iftiufmodi
. peccatum non Sodo-

miam, fed extraordinariam quandam pollutionem dici debere, quem DD. communiter reprobant, ut refert Vivius, lib.

com. op. verb. Sedomia. Dec. in L. j. de fecandis nuptiis, n. . C. Card. in clem. 1. de confang. & aff. q. 13.
¥ Gen. c. 19. © Spec. de Intt. edit. §. compendiofo, n. 4. * Dec. in L. 1. de {fecundis nup. D. Si~

mo de Prtis de interp. ult. vol. li. 1. dub. 1. foluc. 4. n. 97. Y Simo de Pretis & Dec. ubi fupra. Adde Cat-
diml. in clem. eos de fepul. q. 19.

Buggery or Sodomy is the carnal Knowledge of the Body of Man, Se¢ Exod. 22. v.19.
Woman, or Bealt, agaiuft the Order of Nature; it may be commit- Levit. 18 v 22,23-
ted by a Man with a Man, or with a YWoman, or by either Man
or Woman with a Beaff; tis Fclony by the antient Common I.aw,
both in the Agent and patient, unlefs it be in a Boy or Girl under
the Age of Difcretion ; and not only he who doth the A¢t is a prin-
cipal Felon, but all thofe who are prefent aiding and afliting the
Criminal, are likewife Principals; and by the Statute * 25 H. 8. Cler- = 25 H. 8. cap. 6.

Ee gy See 5 Elz. ap. 17.
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* Famofum quando-
que in malam par-
tem fumi multis ex-
emplis oftendit Pe-
trus a Placa, epit.
deliét. c. 3.

b Summa Angel.Sum.
Silveft, verb. iibellus.

& 1.. fi quis filio. §. e-
jus. de tefta. ff. L. 2.
qui teft. fac. pofl. C.
¢ Valq. de fuccefl. re-
{oluc. lib.1.§.3.n.31.

f Britton, c. 7. Cuft.
de Norman. c. z1.
Inft. part 3. fol. 55.
Fleta, cap. 36.

1 Lev. 8.

gy is taken from the Offenders; the Words of which Statute are, If
any Perfon fhall commit, 5. which Word Perfon extends to a Ho-
man as well as a Man.

§. XIX. Of a Libeller.

1. What is a famous Libel,
2. A Libeller inteftable.

(1) Famous " Libel is a Writing made to the Infamy of any Man,
publithed abroad to that End *: And he that (2) is condemn-
ed for Devifing, Writing, or Publifhing the fame, is thereby deprived

of the Ability of Making a Teftament, or difpoling of any his Goods
or Chattels °.

¢ L. ficui. §.fi quis. ff. de te®a. L. unic. de famof. libel. C. Petr. a Pla. epit. delict. lib.1. ¢. 3.

§. XX. Of him that killeth himfelf.

IF any Man do willingly kill himfelf, his Teftament, if he made
any, is void ¢, both concerning the Appointment of the Executor,
and alfo concerning the Legacy or Bequeft of any Goods; for they.
are confifcate °. |

But by the Law of this Realm, the Goods and Chattels of a Feb
de [e are not forfeited, till it be found by the Oath of Twelve Men
before the Coroner fuper wifum corporis, or appear upon Record.
So adjudged H. 27 Eliz. B. R. Langhtow’s Cale, cited in Foxly's
Cafe, /ib. 5. 110.b. Inft. part 3. fol. 55.

If the Teftament be of Lands, it feems it is not void, becaufle a
Felo de ¢ doth not forfeit any Lands of Inheritance f: For no Man
can forfeit his Lands without an Attainder by Courfe of Law.

The Forfeiture of the Goods and Chattels muft relate to the Time
of the Stroke given, and not to the Death of the Criminal ; and there
is a Difference between Killing ones felf and another, for the firft is
againft the Law of Nature, the other is againft the Mofzical Law,
by which Vengeance is to be taken againit the Manflayer ; but no Ven-
geance can be had againft one who kills himfelf, therefore his Goods,

¢c. are forfeited to the King, who is by this Means deprived of the
Benefit of a Subjedt.

§. XXI. Of him that is outlawed.

1. Anoutlawed Perfon lofeth bis Goods, and Benefit of the Law.

« What if the Attion be perfonal ?

. What if the Attion be unjuft ?

« Whetber an outlazoed Perfon may make b:s Teftament ?

- What if the Prince give the Goods to the Executor ? Whether
15 be therefore chargeable with the Payment of Lesacies?

- He that is outlawed doth fometime forfeit not Goods only, but
Lands alfo.

. An ourlazved Perfon may make bis Teftament of Lands not
forfeited. -

3

o “i b wow

3

8. An



e

Part Il Who may make a Teflament, or not.

107

8. fzz outlawed Perfon may afficn Tutors teftamentary to bis Chil-
rven.
9. Certain other Cafes wherein be that is outiawed may make bis

Teftament.

I A N (1) outlawed Perfon is not only out of the Protettion of the
A Prince, and out of the Aid of the Laws of this Realm & but
alfo all his Goods and Chattels ! e forfeited to the Prince, by Means
of the Outlawry ®; although (2) he were outlawed but in an Ac-
tion perfonal ': And aithough (3) allo the Aétion were not juft, ne-
verthele(s his Goods and Chattcls are forfeited, by Reafon of his
Contempt in not appearing: For it is a Maxim in the Common
Laws of this Realm, that he that is outlawed doth forfeit all his
Goods and Chattels to the Prince, without Diftin&ion, whether the
Ad&ion be juft or unjut .  And rherefore (4) it followeth, that he
that is outlawed cannot make his Teftament of his Goods fo for-
feited . Infomuch that (5) if the Prince, having feifed the forfeit-
ed Goods of the Teftator, thould give the fame again to the Execu-
tor ; neverthelefs the Teftament is void in refpe&t of fuch Goods; nei-
ther can the Legataries recover the fame at the Hands of the Execu-
tor ®: For by the Forfeiture and Seifin the Property thereof is altered,
and fo ceafing to be the Goods of the Teftator, do not charge the Exe-
cutors as Affets

If (6) the Teftator be outlawed by an Outiawry for Felony, then
he doth not only forfeit his Goods and Chattels, but alfo his Lands
and Tenements, whether they be holden in Fee-fimple or for Term
of Life°. And he that is thus outlawed can ncither make his Tefta-
ment of thofe Goods nor of tho'e Lands, for they are none of his.

But if an Exigeat for Felony be awarded againft a Man, whercby
he lofeth all his Goods, yet he may make an Executor to reverfe it,
for there he is not attainted. Roll's Abridg. Tit. Execut. b.

Howbeit (7) I fuppofe that he that is outlawed in an Altion per-
fonal may make his Teftament of his Lands, for they are not for-
feited ®.  Or if (8) he do affign Tutors to his Children, (as within
the Province of 2ork and other Places, by Cuftom there ufed, Pa-
rents may do %) the fame Affignation is to be confirmed * by the Or-
dinary to whom the Probate of Teftaments appertaineth.  Or (9) if
there be any Error or Difcontinuance in the Suit or Procefs, by Means
whereof the Outlawry is reverfed or annulled.  Or if the Party out-
lawed were beyond the Seas at the Time of the Outlawry pronoun-
ced *. Or if Three Proclamations were not made, according to the
Statute lately made in that Behalf, z/z. one in the open County-Court,
another at the general Qnarter-Seflion, and the Third at the Church
or Chapel where the Party Defendant dwelleth *; in refpeét whereof
the Qutlawry is reverfed and void. In thefe and like Cafes the Te-
ftament is good, notwithftanding fuch Outlawry. And fo it is if Par-
don be obtained, and he thereby fully reftored *.

q. 22. Attamen non amittit teftm. faCtionem relegatus quoad bona, fi quz fint ron confilcata.

£ Fitzh. Nat. Br. fol.
161. Terms of Law,
verb. Utlegary.

h Do&t. & Stud. 1ib 2.
c. 3.

i Terms ubi fupra.

k Do&. & Stud. 1. 2.
c. 3.

1 Tul. Clar. §. teftm.
q. 19. Do&t. & Stud.
lib. 1. c. 16.

m Do, & Stud. lib.
1. ¢. 6.

" Do&. & Stud. lib. 2.
¢ 3. &lib. 1. ¢.6.

° Terms of Law,verb.
Utlegary.

? Vide que {equun-
tur hoc §. litera L.
quo etiam tendit qd’
fcripferunt Brook, tit.
Gard, ¢.6. & Per-
kins tit. Grant,fol.6.
4 Infra part. 3. §. vij.
T Is enim qui noftrati-
bus dicitur utlegatus,
parum differt a rele~
gato : Cum relegatio
{ficut utlegatio) ni-
Lil alied eft, quam
exilium temporari-
um. L. relegati. ff.
de peen.  Quinimo &
relegati  quandoque
{prout etiam utlegati)
bona confifcata funt.
Jul. Clar. §. teftm.
Jul. Clar. d. q. 22.

Quare ficut relegatus, ita etiam utlegatus teflandi facultatem retinet; fi quid fuperfit non profcriptum, five publicatum.

Porro bannitus non eft inteftabilis. Clar. q. 17. Denique nec deportatus ad pias caufas. Grafl. §.
¢ Jerms of Laav, verb, Ut-

Multo minus efficitur utlegatus inteftabilis, quoad ea qua non funt applicanda fifco.
. * 8tat. Eliz. an. 31. ¢. 3. v L. fi quis. §. quatenus. de injuft. teft. ff.

.- Where an Executor is outlawed, yet ke may mainrain an Action,

but wherc the Teftator is outlawed, and an Action of Debt is brought
agunft

teftm. q. 17. n. g.
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_k Cro-Eliz. 575. SaCo

¥ Cro. Eliz. 850.

March’s Caf'c,

§ Rep. 111.
Leon. 325. S. C.
Cro. Eliz. 273.

z 5 Rep. 1:1.

again{t his Executor, ’tis a good Plea for him to plead, that his Tle-
ftator was outlawed; but it was otherwife adjudged in Bullen dnd
Fercis’s Cafe, as followeth:

An Aéion of Debt was brought againt 4. as Excciitor of B. 4.
pleaded that 3. was outlawed at the Suit of /. after Judgment, and
{o continued outlawed when he died, and that it i1s m full Force;
and demanded Judgment /7 affio, ¢c. upon which Plea the Plain-
tiff demurr’d: And adjudged no Plea, becaufe the Plea doth not a-
mount to more, but that he hath no Goods: And fo he anfwvereth
argumentative, and by Implication. And it was holden that this
Plea doth not prove a Nullity of the Wiil) for then he might have
pleaded, that he was never Executor. 49 £.3.5. 19 Af. 63. 33 H.
6. 27. And an Adminiftraror or Exccutor may bave divers Goods
which are not forfeited to the King, as Arrearages of Rent upon an
Eftate for Life. M. 20 Fac. Roberr Bullen verfus Ferzis. I. 37 E-
liz. Rot. 2954. * INolley verfus Bradwell. Hutton’s Rep. fol 53
36 H. 6. 27. 21 E. 3.5. |

A Man outlawed in a perfonal A&tion may make Executors, for
he may have Debts upon Centra&t which are not forfeited to the King;
and thofe Executors may have a Writ of Error to reverfe the Outlaw-
ry. M. 43,44 Eliz. 5. R. inter ¥ Shaw and Cuttrefs. Roll's Abridy-
ment, tit. Executor. H. 16 E. 4. fol. 4. 9 H. 6.20. Brook's Abridg-
ment, tit. Qutlazery, pl. 49, 54, 59.

And if the Teftator had mortgaged his Land upon Condition, that
if the Mortgagee pay not at fuch a Day to him or his Executors 100/
that then it fhall be lawful for him or his Heirs to re-enter, and
after and before the Day the Teftator is outlawed, and makes his
Executors and dies, and at the Day the Mortgagee pays the Money
to the Executors ; that is Affets, and not forfeited to the King, Hyz-
toir’s Rep. fol. 53.

But if A4. takes a Bond in another’s Name, and is afterwards out-
lawed, the King fhall have the Bond; and it fhall not be Aflets to
his Executors if he dicth. Adjudged 24 E/iz. Birket’s Cafe. Croke,
part 2. fol. s13. The King verfus Sir Fo. Daccombe’s Executors in
the Exchequer.

So if Leflee for Years affign his Term to another in Truft for him-
felf, and if Leflce for Years be outlawed, this Truft will be forfeited
to the King. 24 Eliz. Armffrong's Cafe. Crok. part 2. fol. 513.

'The Teftator was outlawed for Felony, and his Executor brought
a Writ of Error to reverfe the Outlawry; it was objeéted, that one
attainted in Felony could not make a Will, . and confequently an
Executor ; but if he could, he fhould only have a Writ of Error to
reverfe an Outlawry ir a perfonal Aé&ion, and not in a criminal Cafe,
as this was; but adjudged, that this Executor fhall have a Writ of Er-
ror, becaufe his Teltator might not be outlawed lawfully, for 'tis pro«
bable he might have only Goods and no Lands, and if fo, then he
was not duly outlawed; fo that if this Writ of Error would not lie,
then the Exccutor might lofe all the Goods; therefore Leonard re-
ports, that it was adjudged to lic; and my Lord Coke in * Foxley's
Cafe cites it to be fo adjudged.

The Plaintiff exhibited a Bill in Equity to be relieved, and to
haveé a Debt due to him as Executor, ¢c. The Defendant pleaded in
Bar, that the Plaintiff was outlawed; but it was over-ruled, becaufe

3 the
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the Plaintiff fued as Executor in the Right of another. Permon 185.
Killigrew verfus Killigrew.
So where Debt was brought againft an Execator, who pleaded,
that his Teftator was outlawed, and died outlawed ; it was adjudged,
that this did not prove that the Will was void, becaufe the Plea a-
mounts to no more, thah that rio Goods came to the Hands of the De-
fendant as Executor, to fatisfy the Teftator’s Debts, they being for-
feited by the Outlawry ; for if he would have made the Will void, he
ought to have pleaded, that he never was Executor.
A Perfon outlawed is not incapable of being a Legatary, but he
cannot fue for the Legacy, unlefs the Outlawry is reverfed by fome
Error or Difcontinuance in the Suit, or unlefs he was beyond Sea at
the Time of the Outlawry pronounced, or unlefs there was fome De-
fect or Omiffion in the Three Proclamations required by the * Statute, * 31 Eliz. éap. 3
or unlefs he hath a ® Pardon, in which the Words are to be confider- :asll,fe&f' in Wit
ed, for by the Outlawry the Legacy is forfeited. '

§. XXII. Of an excommunicate Perfon,

1. An extommunicate Perfon may make a Tefiament. .
2. Saving in certain Cafes.

Hether (1) an excommunicate Perfon may make a Teftament,

or not, is a Queftion which hath many Patrons, both of the

affirmative and negative Part; howbeit the Affirmative hath more in
Number, and thofe alfo greater in Weight or Authority °.  And this «Gabr. Rom. 1ib. 4.
affirmative Conclufion proceedeth, although he be publickly excom- com. conil- tit. de
municated ¢; unlefs it is (2) for Herefy, or manifeft Ufury, or for % on v ffpmg
fome other Caufe for the which he is prohibited to make any Tefta- teftam. q. 24. Pecr.
ment °: Or unlefs he be excommunicate with that great Curfe, which Duen. tra. reg. &

X CxC W fall. ubi citantar &
is called Anatbema, which is not to be inflited but upon great Caufe, o & illius opi.

with great Deliberation and Solemnity . nionis Authores pe-
ne infiniti.

¢ Grafl. & Duen. ubi fupra. ® Sed an hic etiam opus fit denunciatione, vide quz fuperius dicta funt ead. part,

§ 14. &§.18. ¥ Socin. Traft. reg. & fall. verb. excommunicatus.

Excommunication is a Cafting any Perfon out of the Communion
of the Church, and in the primitive Times of Chriftianity, it was a
Sentence decreed, by and with the Confent of the Church in general
upon a full Hearing of the Matter, and pronounced by the Bifhop ;
and by the Cuftom of this Realm, the Perfon who remained Forty
Days under this Sentence, was, at the Requeft of his proper Dioce-
fan, to be arrcited and imprifoned by a Wit De excommunicato ca-
piendo, but firft there ought to be a Significavit, which is the Bi-
thop’s Letter under the Epifcopal Scal, fignifying to the Court of
Chancery the Contempt of the Party to Holy Church.

The Forty Days arc to be accounted after the Minifter hath pub-
lifthed the Excommunication in the Church, which is done by Vir-
tue of an Inftrument he hath for that Purpofe under the Seal of the F.N.B. 62, ¢;.
Ecclefiaftical Court; and then if the Perfon excommunicated doth 2 Ioft 2%9
not fubmit within Porty Davs after the faid Publication, then after B Rep- 0%
the Significavit he may be arrefted upon the Capias ; and whilft he
is under this Sentence, he is difabled to do any judicial A&, as to
fue, to be a Witnefs, @e. fo likewife if an Lxcenter or Adminiftra-

Ff tor
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tor is excommunicated, he is difabled to fue as Executor, becaufe
he who converfeth with a Perfon excommunicate, is himfelf excom-
municated.

§. XXIII. Of prodigal Perfons.

1. Dicers Perfons imeftable by the Civil Law, which are not
probibited by the Laws and Cuftoms of this Realm.

t De quibus Vigelius

in fua method. jur. THERS (1) alfo for other Caufes are forbidden to make their
civil. lib.g. ¢ 5. & Teftaments by the Civil Law #: Namely prodigal Perfons®
6. cum fequentibus, >

hT b od & do e and fuch as are doubtful of their State of Freedom or Bondage .
fla. §. Item prodigus. 'The Son alfo, fo long as his Father lived, (in whofe Power he was,)
";‘:;niq&“b“s non eft conld not make a Teftament by the Civil Law *  But fceing the
Pl de fata, detet.f. Laws of our Realm are contrary, I fhall not need to enter into any

; Lé quiﬁin poteftate. Difcourfe of that Law about thefe Perfons.
. de telta.

6. XXIV. Of him that hath {worn not to make a
Teltament.

1. It is an old Queftion, whether be that bath [worn not to iivike
a Teflament, may motwithftanding make a Leftament.
2. The greater Part bold the A rinatize.
3. No Cautel wider” Heaven, whereby the Lilerty of waling a
‘Leftament may be taken away.
4 Zgbet/yer it be needful that the Tefiator do exprefly revoke bis
ath.

T is (1) an old Queftion, whether he that hath taken an QOath not
to make a Teftament,-may notwithftanding make a Teftament .
1 De qua q. Bar. in And (2) although there were many which did hold, that in this Cafe
L. fi quis. f. de leg. he could not make a Teftament ™; yet the greater Number are of the

3. Jo. And. in ¢ ¢op inion ", efteeming th be lawh _
quod femel. de reg. contrary Op ’ g the Oath not to be lawtul, and confe

jur. 1. n. 6. Baid, quently not of Force to deprive a Man of the Liberty of making a
in Auth. hoc inter. ‘T'eftament °.  And therefore if a Man firft make a Teftament, and

C. de tefta. Spec. de . o
Tuftr. odi. §. com- then {weareth never to revoke the fame, yet notwith{tan.ing he may

pendiofe. Verf. quid make another Teftament, and thereby revoke the foriver », For(3)
fi quis. Summa Ho- there is no Caute/ under Heaven, whereby the Liberry of Making or

ienf. tit. de fepul- . . -y
f:ff;f ;"taneliciﬂfm Revoking his Teftament can be utterly taken away o Howbeit if

Oldrad. conf. 127. (4 the Teftator will make his Teftament contrary ro his Oath, then

m Specul. Hoftienf. (¢ (¢ e , : . YV s A
onira % ali abi 1T 18 neceflary that he revoke his Oath alfo; for the former Teltament

fapra. is not revoked, unlefs the Oath be alfo fpecially or exprefly revo-
* Bar. i;‘ dc-l L. fi ked *: Or at the leaft, Mention muft be efpecially made of the former
g‘;{;'mjuq'. 94‘1_r'M§,-'_ Teftament, with the Oath: As for Example, 1 d 0w e +2iy Te-
chael Grafl. §. tett. fFament, 7.1 withludiun my former Teflament, wwith the Oath t7vre-
q. 87. Soarez Ib. 7y rppriived pot to recoke the fame*.  For in this Cale the former
zec. {enten. verb. te- Teft . voked And f S £ the e

fam. n. 67. & hee ‘1 eftament is revoked.  And fo it is, if the {econd Teftament Le con-

opinio  proculdubio firmed
communis eft, tefli-

monio eorundem Clar. Graf. Soarez. © Par. ubi fupra. cui accedunt etizm Olden. de a&i»n. clafl. 5. in prin.
Covar. in Rub, de tefta. extr. 2 part. p Bar. Clar. Grafl ubi fupra. Gabr. lib. z. com. coucl. tit. de hirejuran.
concl. 1. n. 8. cum infinitis aliis. 9 Bar. & Olden. ubi fupra. * Jul. Clar § wftam, q. (;JY‘SQ;:,rcl 1.
rec. fen. ver. teflam. n. 6~ Grafl. §. teflam. q. 87. ubi dicit hoc =fle valde noinndum Mennch o profamys

lib, 4. prafump. 166.
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firmed with an Oath: For then the former Teftament, which the Te-
ftator did fwear not to revoke, is neverthelefs as cffectually revoked, Jo. Diale@. Duran.

as if the Teftator had not only made Mention of the Oath, but pre- ge are Teftand. i,
cifely revoked the fame *. 10.¢ 0.

§. XXV. Of him that is at the very Point of Death.

1. He that is at the Point of Death camnot always make bis Te-
Pament.

2. What if it appear that be is of perfett Mind and Memory ?

3. What if his Words can fcarcely be underftood ?

4. What if it be doubted whetber be be of perfett Mind and Me-
mory ?

5. l["/jejz{/yer the Teftament made at the Piint of Death by the
Motion of another, be good, or not.

6. What if the Perfon be fisfpelted who doth ask the Queftion?

7. leejjii which be extremely fick do eafily anfwer (Lea) to any

weftion.

8. TQ/Je former Teftament is not revoked by the Second, made by
/}z'm that is veady to die, at the Interrogation of a fifpetled
Perfon. '

9. Whether the Teftament be good which is made at the Interro-
gation of a Perfon rot (ufpelied.

10. What if the fick Man's Meaning do not appear but by bis
bare Anfwer?

11. Whether that Tefiament be good, which is written by the
Kinsfolks of the fick Man, and afterwards read unto bim,
and be. being demanded, whether be be content to bave the
fame fland. for bis Will, anfwereth (ea).

WHether (1) he that is at the very Point of Death may make
a Teftament, or whether the«Teftament made by him
when he is half dead be good, or no, may be known by thefe Cafes
following.

The tirft Cafe js, when a Man is fo extreamly Sick, that he is
nigh dead, yet (2) if it appear by his Geftures and feniible Speeches,
that he is of good Underftanding and found Memory: In this Cale '
there is no Queftion but he may make his Teftament ® for the Integri- ¢ L. quoniam indig-
ty of the Mind, and not of the Body, is required in the Teftator *; - Jeefta
and the Liberry of making a Teftament doth continue even until the e, o 'Coen';,'&‘ a
laft Gafp *. Infomuch that (3) if the Teftator be not able to pro- vol lib. 2.t 6. Si-
nounce his Words {o plainly and diftinctly as he had been accuftomed, [7° dif’f;’f ‘}fb o
but fcarcely and with great Difficulty can be underftood of fuch as lic dab. ult. foluc. 4.
prefent, (his Tongue perhaps being {woln or become {tiif; and he un- P ez f de tefa.

. A - e ; ) . fenium. C. qui te-
ruly, o~ otherwife difiurbed by Means of his Sicknefy;) yet doth net g g, poff. g
the Teftament therelore lofe his Force or Virtue 2 ; L.E4. de adimen.
eg. ff.

2 d. L. quoniam indignum. Simo de Pratis ubi fupra. Phil. Franc. in Rub. de tefta. lib. 6. Alex. confil. ™ 3.
vol. 3. n. 7

.
The fecond Cafe is, (1) when a Man is at the Point of Death,

but it doth not appear plainly whether he be of perfect Mind and  Panor. ;

Mcmory. In which Cafe fome are of Opinion, that reverthelefs he g ep ;ﬁinﬁ’;;m‘,

is to be prefum d of perfect Mind and Memiory * Others arc of theexr. . g, ‘

4 contrary
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contrary Opinion, comparing him that is in this Cafe to a dead Man,

partly through the Extremity of the Sicknefs, and partly through the
® Paul. de caftr. con- Cogitation of imminent Death ®.  Others, more indifferent, do recon-
Al 155- vol 1o (ile thefe contrary Opinions, with this Diftinétion: Either the fick Per-

fon doth fpeak fo diftinétly as he may be underftood, and then he is

prefumed to be of perfett Mind and Memory, and fo to be in that

Cafe that he may make his Teftament ; or elfe he cannot fpeak fo di-

ftinétly as he may be underflood, and then he is not in Cafe to make
¢ DD. in L. jube- his Teftament °.

mus. C. de tefta.
Mantic. de conjet. ult. vol. lib. 2. tit. 6. n. 5. Viglius in §. fed cam paulatim. Inftit. de teft. ord. ubi hoc diftin&tio-
num feedere conciliat iftas contrarias leges, nempe L. quoniam indignum, & L. jubemus, c. de tefta.

'The third Cafe is, (5) when he that is at the Point of Death, and

hardly able to fpeak fo as he may be underftood, doth not of his own

Accord make or declare his Teftament; but at the Interrogation of

fome other, demanding of him whether he make this or that Perfon

his Executor, and whether he give fuch a Thing to fuch a Perfon,

anfwereth, yea, or, I do fo. In which Cafe it is a Queftion of fome

Difficulty, whether the Teftament be good, or not: Neither can it

be anfwered. fimply, either negatively or affirmatively, but diverfly in

: Dclhac . conf;tlx- divers refpeéts®. For (6) if he who doth ask the Queftion of the Te-
las velim Mantic. de fiaror be a fufpected Perfon ©, or be importunate to have the Teftator
:ﬁ?lgé.‘t&ugaﬁlklg;z fpeak ¥ or ma}i(e Requeft to his own Commodity ¢; as if he fay, Do
1. 4. com. conclal. 9oz ke me your Executor? ory Do you give this or that? And there-
o iifeﬁ;:r“ ;‘;‘l‘lgs upon the Leftator anfwer, Yea: In this Cafe, it is to be prefumed
contentus et dittinc- that the Teftator did anfwer, Yea, rather to deliver himfelf of the
tionibusc-i @ Importunity of the Demandant, than upon Intent to make his Will *;
;f au,l p ;’ C;,lr ;2‘:, becaufe it (7) is for the moft part painful to thofe that be in that Ex-
vol. 1. Zaf. conf. 3. tremity, to fpeak, or be demanded any Queftion, and therefore they
}31‘ bl s 853"“2 are ready to anfwer (Yea) to any Queftion almoft i) that they may be
5~ vol. z. qui re. quiet: Which Advantage crafty and covctous Perfons knowing very
fert hanc opin. efle well, are then moft bufy, and do labour to procure the fick Perfon to
5t & conf. 3. n. yield to their Demands, when they perceive he cannot eafily refift
37. vol. 1. ubi at- them, neither hath Time to revoke the fame afterwards, being then
teftatar hanc op. ¢fle paffing to another World % And therefore with great Equity and
€ Socin. d. confil. Reafon is that to be deemed for no Teftament, when the fick Perfon
183. vol. 2. n. 39. anfwereth Yea, the Interrogation being made by a fufpected Perfon ;
:nlﬁ?arg e féiéfbf{. as well in refpect of Prefumption of Deceit in the one, as of Defe&
7. in fin. of Mecaning of making of a Teftament in the other . And (8) this
;‘Pﬁi-ciigi?fg;ni" is true efpecially, when there is another former Teftament ; for that
§, at cum humana, 1S 10t tO be reveked by a fecond Teflament made at the Interrogation

c. qui tefta. fac. pof. of another, in Manner aforefaid ™.
Mantic. de conjeét.

ult. vol. Iib. 2. tit. 6. n. 10. Socin. Jun. confil. 144. vol. z. n. 49. Sichard. in d. L. jubemus. C. de tefta. n. 7.

Peckius tract. de tefta. conjug. lib. 1. c. 1. ¢ Hic cui moribundus (ait Alex.) refponderet Ita, etiam fi inter-
rogares num interfeciffet hominem. conf. 33. vol. 3. k d. L. jubemus. & DD. ibid. ! Mantic. de conje@.
ult. vol. lib. z. tit. 6. n. 9. Covar.in c. cum tibi. de tefta. ext. n. 4. Peckius d. ¢. 17. n. 2. ™ Socin. Jun.

d. confil. 183. n. 34. Zaf. d. conf. 3. n. 4. Molineus in addic. ad confil. Decii 489. ubi non dubitat afirmare, De-
cium & alios contrarium confil. peflime confuluiffe  Adde Menoch. de prefump. L. 4. fol. 6-. verb. quartum. qui hac
diCtam temperat, & Decium falvat diftinétionis ope.

39 I7. 3. a 1Monk came to a Gentleman (who was then 71 extre-
mis) to make his Will.  The Monk asked the Gentleman if he would
give fuch a Manor and Lordfhip to his Monaftry., The Gentleman
anfwered, Yea. Then, it he wo:.ﬂd give fuch and fuch Eftates to
fuch and fuch pious Ules.  The Genddeman anfwered, Yea, to them

4. a‘ll-
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all. The Heir at Law obferving the Covetoufnefs of the Monk, and
that all the Eftate would be given from him, asked the Tecftator, if
the Monk was not a very Knave: Who anfwered, Yea. After-
ward the Will came in Queftion, and at a Trial, for the Reafons
abovelaid, it was adjudged no Will.

But () if the Perfon which maketh the Motion be not any Way
fufpc@ed, and it doth appear withal by fome Conjectures, that the fick
Perfon had a Defire to make his Will ; as if he fend for his Friend,
who being come unto him, asketh him whether he make this or that
Man his Exccutor, which otherwife were to have the Adminiftration
of his Goods, if he died Intcftate; to whom the fick Perfon anfwereth,
Yea, or I do make him my Exccutor: In this Cafe the Teftament is
good®, albeit it were in Prejudice of another Teftament made be- 2t d. contil -
fore®. But (10) what if it do not appcar by any Conjelture, that ;;..So‘ciﬁ?x}l:;{. -
the Teftator had a Meaning to make his Teftament, and yet no Su- confil. 183. . 31.
fpicion can be conceived againft the Perfon which demanded the Que- S&""; in f,éci.c“g‘
{tion? Whether is the Teftament geod, if the Teftator do only an- ¢ .. ,,45 e
fwer, Yea? I fuppofe, that without fome Conjecture of the Teftator’s © Dec.d. confil. 43.
Meaning, it is not fufficient?. And though fome of good Authority f‘;:f"vo{““z' coni
do feem to hold the contrary, and that it is fufficient®; yet I do o5, H
take it, that this Opinion cught to take Place, whenas it doth appear P Mantic. de conjett.

_ ! : -~ ale. vol. lib. 2. tit.
fufficiently that the Teftator was of found Memory, notwithftanding gf,,,“;_ Sorin J::

the Extremity of Sicknefs and Propinquity of Death ™. c60nr. 163, vol. 2. n.
> 37-
4 Menoch. tract. de prefum. ibid. lib. 4. prefump. 8. n. 28. * Menoch. d. prefump. 8. n, 24./verﬁc. fecundus

cafus ubi extat. 6. Quod cum teftator vere fane mentis eft, et corpore ger atque infirmus jacet, valet ipfius tefta-
mentum ad alterius interrogationem conditum ; cujus regulz extenfio tertia eft, etiamfi non conftaret hanc teftatorem,
ante hanc interrogationem, habuiffe animum teflandi.

The fourth Cafe is, when the (11) fick Man’s Kinsfolks, or fome
other Perfons, do caufe a Teftament to be written after their Indi-
ting, (the fick Man as yet not knowing thereof,) and then after-
wards the fame being read unto him, and he being demanded, whe-
ther the fame fhall ftand for his Teftament, anfwereth, Yea, and
fhortly after dieth. In this Cafe the Teftament is not good *®, unlefs ® Mantic. de conje®.
the Teftator had firft uttered his Meaning to the Writer or Inditer I‘:lt'l ov°l'uli' dfc'i:‘;'agé
thereof *, or had requefted them to write his Will*; or unlefs the op. o magis com.
Teftator being of good Mind and Memory, had by plain and exprefs Covar. in d. c. cum

h - tibi n. 4.

Words, or other apparent Conjectures, confirmed the {fame, and not . Sicha i L. ju-

only by anfwering Yea™. bemus. C. de tefta.
n. 7. Gabr. lib. 4.

com. concluf. tit. de tefta. concl. z. n. 13, 17. ¢ Gabriel ubi fupra. * Mantic, de conjet. ult. vol. tit. 6. in fin.

But what if a Will be brought to the fick Man, which being read
over in his Hearing, and he demanded whether the fame fhall ftand
for his lat Will and Teftament, anfwereth, yea; and it doth not ap-
pear whether the fame was written and prepared by the Direction
of the fick Man, or elfe of his Kinsfolks and Friends? Whether is it
to be prefumed to have been prepared by his DireGion, or by theirs?
It feemeth, by the fick Man, in Favour of the Teltament Y. But when r Alex. confil. 5.
it appeareth indeed to have been made ready by others; then, albeit the vol. 3. Gabr.1. 4. 1.
Teftator being interrogated to anfwer as before, it is prefumed that ,;“j{}t;‘;ﬁﬂ,@ n-
the Queftion was made by the Suggeftion of the Executor®; and fo the fdl. s6. n. 6. #

Teftament is not good, as is aforefaid. # Mantic. de conject.
ult. vol, 2. tit. 6. n.

10,

Gg §. XXVI. Of
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§. XXVI. Of Ecclefiaftical Perfons.

1. Towo Sorts of Ecclefiaftical Perfons, Regular, and Sectlar,

2. W'ho are meant by Regular Perfons.

3. Religions Perfons compared to Bond-men.

4. Religions Perfons compared to dead Men.

s. Who be bere meant by Secular Clerks. .

6. Ecclefiaftical Perfons are not fimply probibited to make their
Teftaments.

7. Ecclefiaftical Perfons may make their Leftaments of all Goods
which they baze not in Right of their Church.

8. Ecclefiaftical Perfons cannot make their Leftaments of Things
immozvable, which they poffels in Right of their Church.

- 9. An Ecclefiaftical Perfon may make bis Leftament of the Glebe

by bim fown.

10. Whether an Ecclefiaftical Perfon may make bis Teftament of
the Fruits not received.

11. Al Fruits which bappen during the Vacation, are due to the
next Incumbent. "

12, Whether an Ecclefiaftical Perfon may make bis Teffament of
all moveable Goods which be bath in Right. of bis Church.

I 3./Some Cafes wherein Ecelefiaftical Perfons cammor difpofe of
their Goods. |

F (1) Ecclefiattical Perfons there be two Sorts, the on eRegular,

2 ¢.duo. 12. q. 1. 2 B ‘
gloft in Rab. de re. = the other Secu{a_r . By Regbulm (2) I do underftand Monks,
gularibus extr. Friers, and other religious Perfons®; whereof becaufe we have none

> c.2. detefla. extr. this Day in the Church of England, 1 fhall not nced to enter into

any Difcourfe concerning them. Only this by the Way, that (3) thefe

religious Perfons, in Refpect of their canonical Obeifance vowed

unto their Abbots and Prelates, are in Law compared unto Bond-
¢ Specul. de frarn Men %, and (4) in Refpeét of their Vow of perpetual Poverty or re-
ygr}aih. .. ouncing the World, they are compared unto dead Men ¢: And in

. Vl- . .

lenag;,e:;::’in?edi:m- thefe Refpects they could not make a Teftament®. But if a reli-
© Quod fi quis feire gious Man had made a Teftament before his Entrance into that Pro-
2‘3};"?&;&&&?23 feflion, then was the fame to have been proved and executed, as if
fabilis, legat Jul. he had been naturally‘dead-f: 'And if he had made no Teftament
Char.§. tetm. 28,20, when he had entered into Religion, then the Ordinary might have
3?}e£?h3f134fa& commited the Adminiftration of his Goods, as of one that had died
Ferdinan. Valq. de mt_eﬂatc ., Butit was and is otherwife with fecular Clerks, who al-
fncgefr_- progrel- 1ib. beit they be fometimes comprehended under the Name of religious
 Tindeton ubi fupra, Perfons 5 yet the Law difpofeth otherwife concerning their Tefta-

¢ Ibidem. Adde Be- ments than of the Teftaments of religious Perfons'.
nedi®tum in rep. c.
Ranutius de ¢. Tefta. & n, 1. fol. 67. b Panor. in Rub. de regular. extr. 1 Ut ftatim fequitur hoc §.

By (5) Secular Clerks I underftand Archbifhops, Bifhops, Deans,
© Michael Graf. The- Archdeacons, Prebendaries, Parfons, Vicars, and other Ecclefiaftical
faur.com.op.§-téf}m- Minifters or Clergymen*. Thefe Perfons (6) are in fome Refpects pro-
PE ZJ;“ ** hibited to make their Teftaments; but they are not fimply forbidden .
ic 1. c cumin OF Wherefore that we may the better know when they may make a
ficiis. . relatarh 2 Teftament, and when they may not, we are firft to confider whether
zc requlill < 9 the Things whereof they make their Teftaments do belong unto them

[ % I n
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in any other Refpet than in Right of the Church, or of their Ec-
clefiaftical Living™.

For (7) of other Things than fuch as are gotten by Right of the
Church, whether the fame be left unto them by their Parents, or
given by fome Friend; or whether they got the fame by their own
induftry, either by Preaching of the Gofpel, or by teaching of Scho-
lars, or other Labour*, of fuch Things they may freely difpofe and
make their Teftaments, as well as Lay Perfons®; although the fame
be given or gotten after they be entered into the Miniftry, and alfo
after they have obtained fuch fpiritual Promotion®.

dem. Grafl. §. teftm. q. 34. Perkins, tit. Devifes, c. 8. in prin.
copis & Cler. Grafl. de §. teftm. q. 34. n. 2.

If any Thing do appertain unto them in Right of their ChurcH,
then we are to confider whether the fame be moveable or not. For
(8) of immozeable Things, as of Houfes, or of Demeans, or of Glebe,
and fuch like, Ecclefiaftical Perfons cannot difpofe by their Tefta-
ments?; nor of the Trecs or Fruits growing upon the fame Demeans,
or Glebe®; faving (9) where the Incumbent, before his Death, hath
caufed any of his Glebe-Lands to be manured and fown at his proper
Cofts and Charges with any Corn or Grain ; for in this Cafe fuch
Incumbent may make and declare his Teftament of ali the Profits of
the Corn growing upon the fame Glebe-Lands fo manured and fown,
by Force of the Statutes of this Realm*.
able to the Cuftom of other Nations, namely of France and Spain:
The general Cuftom of which Countries is, that all fecular Clerks
may freely difpofe of the Fruits and Profits arifing out of their Bene-
fices, not only by alienating the fame whilft they be yet living, by
‘Way of Bargain and Sale, or other Contradts; but alfo by devifing
or bequeathing the fame in their laft Wills and Teftaments®. Info-
much that if the faid fecular Clerks fhould not alienate the fame in
their Life-timey nor devife the fame by their laft Will, but die inte-
ftate ; yet, by the faid Cuftom, their Succeflors in their Benefices thould
not reap the fame*, Which Thing is alfo obferved here in England,
where Clergymen dying inteftate, the Adminiftration of their Goods
is ufually committed, as of other I.ay Perfons; by Force of which
Adminiftration, the faid Adminiftrators enter to all thofe Goods and
Chattels whercof the faid Clergymen dying might make their Wills™,
And altho’ (10) heretofore, as well by general Cuftom of this Realm?,
as by fpecial Conftitution?, it was lawful for Parfons and Vicars,
after the Fealt of the Annunciation of the bleffed Virgin® and in
fome Places after the Fealt of St. Mark®, to make their Teftaments
of the Fruits of their Livings, albeit not as yet received, but paya-
ble that Year or the Harveft following ; neverthelefs by the Statutes
of this Realm, fuch Cuftom and Conftitution is taken away; by which
Statutc®, (11) AN Fruits, Tithes, Oblations, and other Emoluments
whatfoever belonging to any Archdeaconry, Deanery, Prebend, Par-
fonage, Vicarage, Hofpiral, Ilardenfbip, Prozoftfbip, or' other [pi-
ritual Promotion, Benefice, Dignity or Office, (Chaunteries only ex-
cepted,) growing, rifing er coming, during the Time of the Vacation
of the [ame [piritual Promotion, belong to the next Incumbent, and
to bis Executors, towards tle Payment of the Firft Fruits.

Which Statute is agree- b

m [ta diftinguitur in
d. c. relatum, el. z.

n Panor. ind. ¢. ré-
latum. el. 2. de tefta.
extr. Flores ult. vol.
part. 1. fol. 4.

° d. c. 1. de tefta.
extr. & Covar. ibn:

P Cyn. & alii in Authen. licentiam C. de Epil-

¢ L. jubemus C. de
facrofan. Ecclef. c.
cum in Officiis. ¢. ra-
latum. el. 2.de teftm.
extr. Perkins, tit. de-
vifes, in prin.

¢ Perkins ubi fupra.
Epiftola cujufdam li-
ri qui infcribitar,
An Anfaver to an 4b-

SraZ.

sStat. H. 8. anno 28.
c. 11,

¥ Sermient. Tratt. de
reddit. ecclefiaft. c.6.
& c. 8. Veruntamen
di&ta confuetudo non
comple&titur Epifco-
pos; illi enim de
fructibus Ecclefiafticis
per viam ultimz vo-
luntatis non difpo-
nunt.

u Sermient. ubi fu-
pra. Excipiuntur ta-
men Epifcopi ; nam
quoad hos fervatur
jus commune Eccle-
fiafticum five Cano-
nicum.

* Id quod nemo ne-
fcit verfatus in nego-
tiis forenfibus.

Y Lindw. in. c¢. nul-
Ius reétor. de confue-
tud. lib. 1. provin-
cial. conftitut. Cant.
Z ¢, cum inter retto-
res, tit. de confuetud.
lib. 1. provincial.
conftitut. Ebor.

a d. c. nullus.

b d. c. cum inter rec?
tores. 1. 1. provincial.
conitit. Eborac.

¢ d. Stat. H.8. an. 28. ¢. 11,

Of
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Of Goods (12) moceable which an Ecclefiaftical Perfon poflefleth,
though the fame were gotten in Right of the Church, or by Means
of his Ecclefiaftical Living, he may make his Teftament, like as of

i Lindw. ind. c. nul- . . - A
lus, verb. legata, 0y other his temporal Goods®; whether fuch Ecclefiaftical Perfon

Dott. & Stud.lib. 2. be Bithop, Dean, Archdeacon, Prebendary, Parfon, or Vicar, certain
rm g ﬁ?den?'iﬁdjﬂfé Cafes only excepted, #7z. (13) of Goods which a Bifhop hath com-
feu confuetadine hu- MON With a Dean or Chapterf, or which a Dean or Chapter have com-
jus regni Angliz: mon to themfelves€; or which a Mafter or Brethren of an Hofpital

fed attento j ) . : .
non procedic mdp. OF College have alfo amongft themfelves, in the Right of their

ftin@e. Abb. in d. . Houfe?; or of Goods which are dedicated to the Service of God, as
t’:}i“;’; el 2. de Ornaments of the Church’; or of the Ecclefiaftical Rights not re-
e Jul. Clar. §. teftm. C€ived, or not due nor payable in the Time of the Incumbency of
q.27. Grafl. §.teftm. the Teftator, but referved to the next Incumbent®: In which Cafes it

F . L ,. is not lawful for Ecclefiaftical Perfons to make their Teftaments of
de tefta. extr. Per- fuch Goods; which Cafes excepted, it is lawful for an Ecclefiaftical

kins, dit. devifes, in Perfon to declare his Will |, either of the Goods themfelves, (if they

prin. Do&. & Stud. . .
lib. 2. c. 39, ** remain and are extant,) or of the Money taken for the fame being

£ Fizh. Abridg. tit. fold or alienated ™.

teftm. n. 1.

® Perkins. Do&. & Stud. ubi fupra. i Etymologia eft, quia hujufmodi rerum nullum eft commercium. §. nullius.
Inftit. de rerum 2 juf. kd. Stat. H. 8. an. 28. c. 11. ! Exceptio enim firmat regulam in non exceptis Dec.
in L. 1. de reg. jur. f. m Iftad verum jure quo nos utimur : artic. cler. ¢. 1. Doét. & Stud. lib. 2. ¢. 39. Secus

jure can. Panor. in d. c. relatum. el. 2.n. 3. Grafl. d. §. teftm. q. 34. Jul. Clar. §. teftm. q. 27.

;}_“:r-'d?;ﬁoﬁaf:gé It appeareth by many Records in the Reigns of H. 3. and E. 1.
Stanford. Rot. pa, that by the Law and Cuftom of England no Bithop could make his
13 E. 1. m.21.Rex Will of his Goods or Chattels coming of his Bifhoprick, ¢9¢. without
%;i"g‘;‘;mflfi‘: "Pie. the King's Licence®. The Bifhops, that they might freely make their
de H. z E. 2. in Wills, yielded to give to the King after their Deceafes refpetively
pace. procell. verl. for ever fix Things: 1. Their beft Horfe or Palfry with Bridle and
Woells T LR ;t_hfjf Saddle, 2. a Cloak with a Cape, 3.one Cup with a Cover, 4. one
6o. Inftitut. part. 4. Bafon and Ewer, 5. one Ring of Gold, 6. his Kennel of Hounds.
fol. 338. For thefe a Writ iflueth out of the Exchequer after the Deceafe of

every Bifhop. This Duty is fometimes called Mulktura or Multtura

de Epifcopis, fometimes Monutier, &c.

§. XXVIIL Of Kings.

1. Examples borrowed out of the Old Leflament, wbhereby it
may [eem lawful for Kings to give away their Kingdoms.

2. Certain bumane Reafons tending to the fame Purpofe.

3. Other Examples, taken out of the propbane Hiftories, of Kings
which baze difpofed of their Kingdoms by their Teftaments.

4. By the Civil and Canon Laws, a King camnot give away bis
Kingdom. '

S« Whether by the Laws of this Realm, a King may give away
bis Kingdom.

6. An uncertain Conclufion.

T may feem lawful for a King by his Teftament to make his Heir

whomfoever he fhall think good, or to leave his Kingdom to
whom he will, both by God’s Law and Man’s Law.

By God’s Law, becaufe (1) Myfés, a Man to whom God did fpeak

as it were Face to Face, left the Principality or Government of the
I Ifraelites
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fraclites to Fofua °, being of the Tribe of Epbraim *®, and not to . . oo ..
any of his own Tribe, which was the Tribe of Levi % King Da- » Glof. in c. Mofes
vid likewife, a Man after God’s own Heart, did beftow the Kingdom 5. A .
on Solomon *, having the fame Time an elder Son, namely Adomiah °. pup. do e b
The fame Sodsmon, the wifeft Man that ever was, or fhall be ®, whilft 6. poft. glofi. in d.
he reigned as King, did give unto Hiram King of Tyrus twenty Ci- & Mok Reg. o
ties of the Kingdom of Ifrael, fituate in the Land of Galilee “.veric. 23, com fe.
The holy Patriarch Facod alfo, even he that wreftled with an Angel *, quent.

s Eod. c. verfic. 41.

deprived his eldeft Son Reuben of: his Birthright, and gave the fame % -

to the Sons of ?ﬂﬁpb Yo - . t 1 Reg. c. 3. verf,
. N . - 12.
* @ yReg. c.g.verf 110 * Genef, ¢. 3z. verf. 24, &e.  * ¥ Gen. ¢.'49. 1Panalip. c. 5. in princ.

RS A ¢

By Man’s Law, becaufe (2) the Voice and Will of a Prince hath
the Force of a'Law™®; becaufe alfo a King is faid to be a mortal 7$- f&d & quod In-
God *; and therefore what he commandeth ought to be obeyed with= ;) /" ™8

out Refiftence ®, if it doth not repugh the Law .of God immortal © * Bald. in §. prete.
rea. de prohib. alie-

To be a fhort, if a King might not difpofe of his own Kingdom at 1% <¢ P

. ) : . . . per fe-
his own Pleafure, then his State were not fo good as the State of his.der. n. 14. Pal. 8.
Subject ¢; for’ the meaneft Subjeét may freely difpofe of his own *. yerd. 6. -
Befides which urgent Reafons, whereby appearcth the Root and [',1fc ampliu.s.mC?lclite Py
of this human Law, there be fundry pregnant (3) Examples, which, com. n. 10. quem
as Branches, fpringing from that lively Root, have in fundry Ages Zegémt "geﬁi .
and Countries brought both fair and good Fruit; whereby the Force v 14, P 5. vert
and Efficacy of that Law hath been. made manifeft to all the World. 29 |
Let thefe few fuffice for a Tafte. It is recorded that 4rzalus, a King Fepk confil. 94.
in 4fia the Lefs, did in his Teftament inftitute the Roman People ¢ supra ead. part. in
his Heir, who by Virtue of that Tcftament did enjoy the Kingdom , P s 1 2. H
Likewife that dlexander King of Agypt did bequeath unto the fame muﬁ'r.z'qu;}::
Roman People the Kingdom of Alexandria and Agypr s Ptolem.eus c. 1.
the King of Zgypr gave away the Kingdom of the Cyrenes *. Ul- fegéca";‘igf:}a‘s- pro
guinus was King of the Gorhs by the Appointment of Haldanus . ;7 5. '
To come nearer, (I mean in refpeét of Place, not of Time,) we may * }?Sttomlan_d. ¢ 1.
read how Prafutagus, one of the Kings of this Realm of England, “***™ "
a little after the Death of Chrif?, did make the Emperor Nero his v comel. Tacitus 1.
Heir*. And divers other Kings have done the like . So that it is 14.Camden fol.2go.
ncither new nor firange, that Kings have by their Teftaments given 2lias ol 355.
o . . . s uorum meminig
‘away their Kingdoms from thofe who otherwife thould have enjoyed Genriis difp. 2. fol.
the fame, 45.

Notwithftanding, (4) as well by the Civil Law ™ as by the Canon p, & Angel.in L.

Law ", (with which the (5) Laws of this our Realm of Eng/and do prohibere. §. plane,
in this Point feem to join °,) it is unlawful for a King to give away # quod vi aut clam.

. . ! . L ‘. - Jall in L. debitorum,
his Kingdom from his lawful Heirs; for the Confirmation whereof ¢ 4o padiis. Bald,

divers Writers ufe divers Rcafons ®. in procem. de feudis,

n. 32. Vafq. de fuc-
cef. crea. §. 26. lin. 3. = Innocen. Cardinal. Imol. Panor. Jo. de Anan. & alii in c. intelleGo. de juretur. extr,
Felin. in c. dile@i. de major. & ob. extr. ° Fitzh. Abridg. tit. devife, n. 5. tit. execut. n. 108. hifce verbis:

L'opinion de pluis Juftices & Doctors del Canon & Civil ley, aflembles in le Efchequer chambre, quant Roy Henry
quart moruft, fuit que il puit fajer teflam. & legacy des biens que il aver; mez dez biens de Royalme, ceft aflavoyer
ancient Corone & Juels, il ne puit. Ecdem tendunt quz a Guliel. Lamberto, viro do&iffimo, tranfcripta funt, fub hac
verborum ferie : Debet vero de jure rex omnes terras & honores, omnes dignitates, & jura, & libertates Coronz regni
hujus, in integrum cum omni integritate & fine diminutione fervare & defendere, &c. lib. de prifcis Angl. legib. tit. de
reg. offic. fol. 130. P De hac quaftione confulas Franc. Hotto. Jurifconfultorum omnium, ques ifta peperit tas,
celeberrimum, lib. 1. illuftr. quaft. c. 1.

_ The-Bifhops, Lords and Commons affented in full Parliament, that

the King, his Heirs and Succeffors might lawfully make their Tefta-
H h ments,



118

Who may make a Teffament, or not.  Part 1L

1 Rot. parl. 16 R. 2.
n.to. 1 H.5.n.13.
tH.6.n.18. 10H.
6. n. 27. Inft. part.

4 fo.335. 2.

ments, and that Execution fhould be done of the fame; whereof fome
Doubt was made before % See Rot. par. 1 H. 5. n. 13. the Tefta-
ment of King Hen. 4. and his Executors refufed, the Archbifhop of
Canterbury was to grant Adminiftration, with the Teftament annexed
to the fame. See 1 H. 6. 1. 18. the lalt Will and Teftament of ..
10 H. 6. n. 27.

But (6) amongft all their Reafons, I fee none to induce me to ad-
venture any farther into the Examination of this deep and dangerous
Queftion ; much lefs to proceed to the Conclufion ; not only becaufe
the fame, being fo high an Obje&, doth far exceed the flender Ca-
pacity of a mean Subjet; but alfo for that this Princely Controverfy,
as it hath feldom received ordinary Trial heretofore; fo hereafter,
if the Cafe were to be argued in very Deed, very likely it is to be
urged with more violent Argumens and fharp Syllogifms, than by the
unbloody Blows of bare Words, or the weak W eapons of Inftruments
made of Paper and Parchment; and on the other Side, to be an-
fwered with flat Denials of greater Force, and Diftin&tiens of greater
Efficacy, than can proceed from any legal or logical Engine; and in
the End to be decided and ruled by the dead Stroke of uncivil and

martial Canons, rather than by any Rule of the Civil or Canon
Law.

Videant quorum interef?.

3 . WHAT
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May be devifed by

W I L L

The Third Part.

SECT. L

1. The Third principal Part divided into Two Numbers.
2. The firft Member Threefold. \

N the (1) Third Part of this Teftamentary T'reatife, there is to
I be thewed, firft 2what Things, and then bow much, the Teftator

may difpofe or devife by his Teftament.

Concerning the (2) former of thefe, it thall not be amifs to fpeak
firlt of the Bequeathing or Devifing of Lands, Tenements and He-
veditaments * ; fecondly, of the Bequeathing or Devifing of Goods
and Chattels * ; and thirdly, of the Committing of the Tuition of
Children, and Cuftody of their Portions and Rights during their
Minorities “.

§. II. Of the Devife of Lands.

1. The Rule of the Devife of Lands is negative.
2. The Exceptions of this Rule are of Two Sorts.

RUE it is, that this Matter of the Devife of Lands, Tene-
ments and Hereditaments, within this Realm of England, with
all Queftions incident thereunto, is to be determined according to the
Laws temporal of this Realm, and is not fubje¢t to the Rules and
Decifions of the Laws Civil or Ecclefiaftical.
Touching (1) the Bequeft or Devile of Lands, Tenements and He-
reditaments, this appearcth to be a true Pofition, and Ground agrﬁ-
able

2 Infra ead. part. §§.
2,35 4-

b Infra ead. part. §§.
5, 6.

< Infra ead. part. §§.
7, 8, &c.
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... 4. able to the Civil Law ¢, and alfo the Laws of this Realm ¢ that
¥ ¢ Imperialis. de \ . . .
prohib. feud. alien. Lands, Tenements or Hereditaments, cannot be difpofed or devifed
Lz cfe?d- B‘;"}- i by Will, but in (2) certain Cafes: Of which fome arc approved by
<Se. H. 8. an. 2=, Force of certain Cuffomis * within this Realm; and fome by Force of
c.1o. inprinc. Do, certain Statutes &
& Sted. L1, ¢ 8,
Perkins, tit. Devile 10z. f Infra.§. prox. ¢.Infra ead. part. §. 4.

§. III. Certain Cafes approved by Cuftom, wherein
it is lawful to devife Lands, Tenements or Heredi-
taments.

1. Gavelkind Lands may be devifed by Will.
2. The Caufe wherefore the Cuftom of Gazvelkipd did continue.
3. Burgage Lands devifable by Will.
4. Lo wbom, and after whar Mamer Burgage Lands be de-
¢ wif[lb/c". - .
5. Whether any other Perfin may devife Burgage Lands but &
Citizen.
_ 6. Burgage Tenure, a Kind of Teiure in Socage. .
7. Whether Livery of Seifin be needful, where Burgage Land is
devifed.
3. Zfl//:etf/aer the Fointenant may bequeath bis Part of Burgage
Land otherwife devifable.
9. Of Lands devifed to certain Ulfes.
10. The Cuftom of decifing Lands to Fegffees reformed.
11. The Caufe of this Reformation.
12. The Statute or At of Reformation.

HE (1) firlt Cafe, wherein by Cuftom of this Realm of Eing-

' land it is lawful for a Man by his Laft Will or Teftament to

devife or bequeath Lands, Tenements or Hereditaments, is this, name-

N Dver ol + <o verhs ly, when Lands, Tenements or Hereditaments, are holden in Gacel
Devite. TomrLow, K07d: For fuch, by antient Cuftom, may be given or devifed by
veib. Gawelbind, & Will ®.  For (2) after that }7/7//iam Duke of Normandy had invaded
;‘ioﬁgﬁﬂ}l‘e _;CC:Pf,and conquered all England, Kent only excepted, at laft alfo the Keu-
ni jurifperitis. Traty., 24/Pmen yielded, but upon Condition, that they might enjoy their an-
de repub. Angl. fol. tient Cuftoms of Gacelkind; which was granted unto them, and fince
T bert Peramba. DAt _continued . Amongft which Cuftoms, being very large and
fation of Kent, fol. Deniclicial, this is one; that they which hold Lands in Geacellird,
may give and fell the fame without Licence asked of their Lords ;

23.
k ' 1 . . .
Terms of Law, wbi (4 ino"unto the Lords the Rents and Services due out of the fame

fupra. Lambert ubi

fupra, fol. 416. T'enements .

Cro. Car. 561. It became a Queftion Aumo 15 Car. 1. whether Lands in Gaoe-
Lawder v-Brosks- Jind holden in Socage, could be devifed by Will, (7. e.} whether
13210, 8. there was any Cuftom in Kenz before the ' Statute of Wills, to fup-

port fuch a Devife; and it was infifted, that there was fuch a Cu-

m F.N. B. 1g8. Li- Ttom, for ™ Fitzherbert in his Natura Brecium, tells us, that the
tera L. Writ Ex graci querela lies where a Man is feifed of Lands, ¢5c. in
Gazelkind, which Time out of Mind bazh been devifable by 11,

and accordingly are devifed ; then this Writ will lic to compel the

Exccution of fuch Devife ; and Mr. Lambert, in his Perambulation

of Kent, is of Opinion, that Lands held in Gevelkind may be given

3 : or
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or fold, where by the Word Given it is meant by Will, and So/d is

meant by Deed ; and many Wills were produced out of the Regifters
of Canterbury and Rocbefler, where Gacelkind Lands were devifed
before the Statute of Wills, (z/2.) in the Reigns of H. 6. FEdw. 4.

and H. 7. and fome Verdi¢ts by which fuch Cuftom was found of

late Years; and there was a very old Precedent produced out of

Lambert, which was a Will of Gacelkind Lands before the Con-

queft; and upon a full Evidence there was a Verdi&t for the Cuftom

in that Cafe, and fo there was in the prefent Cafe.

The (3) {econd Cafe is, When the Lands or Tenements be holden

in Burgage Tenure ™. For it is the Cultom of divers Cities and Bo- * Fitzherb. Na. Bre.
roughs of this Land, (as in Loudon, Zork, Oxford, ¢5¢.) (4) that ?’:iﬁmgogt“e:’g’ma“
fuch Perfons as are feifed of Lands, Tenements or Hereditaments, 1y- b 1. c. 7 & 10,
ing and being in fuch Cities or Boroughs, as hold the fame in Burgage

Tenure, may by their Teftaments or Lalt Wills give or bequeath the

fame to whom they will °, to hold in Fee-fimple, or in Fee-tail, or < Brook Abridg. tit.
for Life, or Years, or otherwife: And fuch Bequeft or Devife is Devife-»- 22, s1-
good ?, the Will being lawfully made, and proved before the Ordina- grl;f,{q&:re};, Doct,
ry, as touching the Goods and Chattels bequeathed in the fame, and & Swd. . 7. & 10,
inrolled before the Mayor of the faid City or Borough % Howbeit, d;ntceiga:mmlig.g,ﬂ?:;:
it is not always neceflary that the Teltament be proved before the vincial. conftic, Cant.
Ordinary, or inrolled, wherein Lands only, and no Goods and Chat- verb de confuctudi-
tels, are bequeathed . For in fome Places, by the Cuftom there ufed, }Z)’dfc ef,i{b;., faicalia
the Devifec may enter to the Lands devifed of his own Authority, ? Fitzher. in d. Br.
without any Probate or Inrollment precedent: And in other Places :"F.g;‘;]‘”g“'?’e?'B
he is to be put in Seifin or Pofleflion by the Bailiff . Neither is it ex gravc}rqh;:elé. -
neceflary that the Will, wherein Burgage Land is devifed, fhould be 7 Brook Abridg. tit.
written according to the Form prefcribed in the Statute of Henry the Do ™ 4% o
Eighth *, the faid Land being devifable before the Making of that vif, n. 43. principal
Statute, prefcribing a Form of the Devife of Lands which could not G“’““‘;Si tit. Bur-
pafs by Will before the Making of that Statute, as I have formerly 53%%,;;_‘*2;,,, .
declared ®.  And it (5) feemeth not to be ncedful to the Validity of * Sup. part. 1. §. 11,
the Devife in this Cafe, that the Teftator fhould be a Citizen or™ 5

Burgefs of that City or Borough where the Lands or Tenements de-

vifed do lie: But it is {ufficient, if the T.ands and Tenements be hol-

den in Burgage . For that not he only is faid to hold in Burgage = Brook tit Desif,
who is a Citizen or Burgefs of the Place where the Lands or Tene- 1 22.

ments be, and holdeth of the King, or other Lord, Lands or Tene-

ments lying in the City or Borough, yielding thercfore to his faid

Lord a certain yearly Rent: But he alfo that is no Citizen or Bur~

gefs, which holdeth of any Lord, Lands or Tenements in Burgage,

yielding unto him a certain Rent by the Year Y. Which (6) Tenure  oid Tenures, verb.
in Burgage is but a Kind of Tenure in Socage . Howbeit there is Burgage.

this Difference betwixt Citizens, Burgefles and Freemen, and thofe - Hivicton tt. Bur-
which be not ; that is to fay, Citizens, Burgeflcs and Freemen may B 1 pnae
bequeath their Burgage Lands to Mortmain, which others carnot

do® And (7) in fome Borough, by the Cuftom therec’, a Man » Brook Abridg. tit.
may devife by his Teftameot, lawfully made, his Lands and Tene- Cafom, n.7,38, 41.
ments which he hath in Fee-fimple within the fame Borough at the pg s om0

. . - ud« 1. la.

-Time of his Death; and by Force thereof the Devifee, after the c. ro.

Death of the Teftator, may enter into the Tenements to him deviled,

to have and to hold to him after the Form and Effe& of the Devife,

without any Livery of Seifin thereof to be made unto him ®.  But (8)® Littleton tit. Bus-
if there be Two Jointenants in Fee-fimple within one Borough, wherc &6

j the
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¢ Principal Grounds,
fol. 2z0. b.

€ Principal Grounds,
fol. zo. b.

¢ Stat. H. 8. an.z7.
c. 10,

1 d. Stat. H. 8. z7.
c. 10.

“The Right and Pof-
Seffion of Lands is to

be in him to awhofe

U they are limited.

the Lands and Tenements within the fame be devifable by Teftament,
if one of the faid Jointenants devife that which to him belongeth,
and die, this Devile or Legacy is void . The Reafon is, for that
no Devife can take Effe&t till after the Death of the Teftator, who
did bequeath and devife the fame ; but by his Death all the Land doth
by the Law of this Realm come to the Survivor, who neither claim-
eth nor hath any Thing by Devife but of his own Right by the Sur-
vivor, according to the Courfe of the Law of this Land: And for
this Caufe fuch Devife is void °.

Another (9) Cafe there was alfo fometimes ufed and pradifed, of
devifing Tands, Tenements and Hereditaments, by Wills to certain
Ufes, Iutents and Trufts: Which Wills or Teftaments of Lands,
Tenements and Hereditaments in Feoffees Hands were for the Time
accounted and taken for good *.

But (10) this Cuftom was reformed in many Things, for (11) di-
vers good Confiderations: Namely, becavfe by the Common Law
of this Realm, Lands, Tenements and Hereditaments, be not de-
vifcable by Teftament ; and alfo for that fuch Devifes were not only
hurtful to the Heir of the Teftator, being many Times thereby difin-
herited, but alfo for that divers other Inconveniences did by Reafon
thereof infue; as that the Lords loft their Wards, Marriages, Reliefs,
Heriots, Efcheats, Aids pur faire fitz chivaler, & pur file marier.
Furthermore, by Occafion of fuch Wills, and other Conveyances to
fecret Intents, Ules and Trufts, Men could not be certainly aflured
of any Lands by them purchafed, nor knew they againft whom they
fhould fue their A&tions and Executions for their Rights and Titles.
Befides this, Men married loft their "Tenancies by the Curtefy, Wo-
men their Dowries ; finally, the Prince himfelf loft the Profits of the
Lands of Perfons attainted. For Reformation whereof a Statute
was made in the Time of King Heury the Eighth, and cnalted as
followeth %,

That is to fay, (12)  That where any Perfon or Perfons ftand or
“ be feifed, or at any Time hereafter fhall happen to be feifed of
“ and in any Honours, Caftles, Manors, Lands, Tenements, Rents,
“ Services, Reverfions, Remainders, or other Hereditaments, to zhe
“ Ufe, Confidence or Truft of any other Perfon or Perfins, or of any
“ Body politick, by Reafon of any Bargain, Sale, or Feoffment, Fine,
Recovery, Covenant, Contradt, Agreement, Will, or otherwife by
any Manner of Means whatfoever it be, that in every fuch Cafe,
all and every fuch Perfon and Perfons, and Bodies politick, that
have or hereafter fhall have any fuch Ufe, Confidence, or Truft,
in Fee-fimple, Fee-tail, for Term of Life or of Years, or other-
wife, or any Ufe, Confidence or Truft in Remainder or Reverter,
“ fhall from henceforth ftand and be feifed, deemed and adjudged
 in lawful Seifin, Eftate and Pofleflion of and in the fame Honours,
Caftles, Manors, Lands, Tenements, Rents, Services, Reverfions,
Remainders and Hereditaments, with their Appurtenances, to all
Intents, Conftructions and Purpofes in the Iaw, of and in fuch
like Eftates as they had, or fhall have, in Ufe, Truft or Confi-
dence, of, or in the fame. And that the Eftate, Title, Right and
Pofleflion, that was in fuch Perfon or Perfons that were or hereaf-
ter fhall be feifed of any Lands, Tenements or Hereditaments, to

the Ufe, Confidence or Truft of any fuch Perfon or Perfons, or of
¢ any Body politick, be from henceforth clearly deemed and adjudg-
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¢ ed to be in him or them that have, or hereafter fhall have, fuch
« Ufe, Confidence or Truft, after fuch Quality, Manncr, Form and
“ Condition, as they had before, in or to the Ufe, Confidence or
“ Truft, that was in them.

““ And be it farther enafted by the Authority aforcfaid, That where
“ divers and many Perfons be or hereafter thall happen to be jointly
 {cifed of and in any Lands, Tenements, Rents, Reverfions, Re-
€ mainders, or other Hereditaments, to the Ufe, Confidence or Truft
“ of any of them that be fo jointly feifed, that in every fuch Cafe,
“ he or thofe Perfon or Perfons, which have, or hercafter fhall have,
“ any fuch Ufes, Confidence or Truft, in any fuch Lands, Tene-
“ ments, Rents, Reverfions,” Remainders, or Hereditaments, fhall
“ from henceforth have, and be deemed and adjudged to have, only
“ to him or them that have, or hereafter fhall have, fuch Ufe; Con-
“ fidence or Truft, fuch Eftate, Pofleflion and Seifin of and in the
“ fame Iands, Tenements, Rents, Reverfions, Remainders, or o-
¢ ther Hereditaments, in like Nature, Manner, Form, Condition
“ and Courfe, as he or they had before in the Ufe, Confidence or
“ Truft of the fame Lands, Tenements or Hereditaments: Saving
¢ and referving to all and fingular Perfons, and Bodies politick, their
“ Heirs and Succeflors, other than him or thofe Perfon or Perfons
¢ which be feifed, or hereafter fhall be feifed, of any I.ands, Tene-
“ ments or Hereditaments, to any Ufe, Confidence or Truft, all fuch
“ Right, Title, Entry, Intereft, Pofleflion, Rents and Ad&ions, as
“ they or any of them had, or might have had, before the Making
“ of this A&

€ And alfo faving to all and fingular thofe Perfons, and to their
“ Heirs, which be or hereafter fhall be feifed to any Ufe, all fuch
“ former Right, Title, Entry, Intereft, Pofleflion, Rents, Cuftoms,
 Services, and Actions, as they or any of them might have had to
“ his or their own proper Ufe, in or to any Manors, Lands, Tene-
“ ments, Rents or Hereditaments, whereof they be, or hereafter
“ fhall be fifed to any other Ufe, as if this prefent A& had never
 been had or made; any Thing contained in this A& to the contrary
“ notwithftanding.

“ And where alfo divers Perfons ftand and be feifed of and in any
¢ Lands, Tenements or Hereditaments, in Fee-fimple or otherwife,
 to the Ufe or Intent that fome other Perfon or Perfons fhall have
 and perceive yearly to them, and to his or their Heirs, one annual
“ Rent of Ten Pounds, or more or lefs, out of the fame Lands and
* Tenements ; and fome other Perfon, one other annual. Rent to
“ him and his Affigns, for Term of Life or Years, or for fome other
 fpecial Time, according to fuch Intent and Ufe as hath been here-
“ tofore declared, limited and made thercof: Be it therefore enatted
“ by the Authority aforcfaid, That in every fuch Cafe, the fame Per-
“ fons, their Heirs and Affigns, that have fuch Ufe and Intereft to
“ have and perceive any fuch annual Rents out of any Lands, Te-
“ nements or Hereditaments, that they and every of them, their Heits
 and Afligns, be adjudged and dcemed to be in Pofleflion and Seifin
“ of the fame Rent, of and in fuch like Eftate, as they had in the
“ "Title, Intereft, or Ufe of the faid Rent or Profit, and as if a fuffi-
€ cient Grant or other lawful Conveyance had been made and exe-
“ cated to them, by fuch as were or fhall be feifed to the Ufe or In-

“ tent of any fuch Rent, to be had, made, or payed, according to
(19
* the



124

What Things may be devifed by Will. Part IIL

({9

(14
(19
<
[49
(9
(19
(€9
€
[14
<C

[44
[14
(14
(19
[14

({4
({4
«
<«
<«
<«
[£4
<
(43
(44
(44
(49
<«
14
149
«
[49
¢«

(49
({3
[19
(14
(49
19
(1%

(44
(49
(14
(19
(44
<<
(49
49

the very Truft and Intent thereof. And that all and every fuch
Perfon or Perfons as have, or hereafter fhall have, any Title, Ufe
and Intereft, in or to any fuch Rent or Profit, fhall lawfully dis
ftrain for Non-payment of the faid Rent, and in their own Names
make Advowries, or by their Bailiffs or Servants make Cognizances
and Juftifications, and have all other Suits, Entries, and Remedies
for {uch Rents, as if the fame Rents had been actually and really
granted to them, with fufficient Claufes of Diftrefs, Re-entry, or
otherwife, according to fuch Conditions, Pains, or other Things
Jimited and appointed, upon the Truft and Intent, for Payment or
Surety of fuch Rent.

“ And be it farther enaGted by the Authority aforefaid, That
whereas divers Perfons have purchafed, or have Eftate made and
conveyed of and in divers Lands, Tenements and Hereditaments,
unto them and to their Wives, and to the Heirs of the Husband, or
to the Husband and to the Wife, and to the Heirs of their T'wo Bo-
dies begotten, or to the Heirs of one of their Bodies begotten, or

* to the Husband and to the Wife for Term of their Lives, or for

Term of Life of the faid Wife; or where any fuch Eftate or Pur-
chafe of any Lands, Tenements or Hereditaments, hath been or
hereafter fhall be made to any Husband and to his Wife, in Man-
ner and Form above exprefled, or to any other Perfon or Perfons,
and to their Heirs and Affigns, to the Ufe and Behoof of the faid
Husband and Wife, or to the Ufe of the Wife, as is before rehearfed,
for the Jointure of the Wife: That then, in every fuch Cafe, every
Woman married, having fuch Jointure made, or hereafter to be
made, fhall not claim, nor have Title to have any Dowry of the
Refidue of the Lands, Tenements or Hereditaments, that at any
Time were her faid Husband’s, by whom fhe hath any fuch Join-
ture, nor thall demand nor claim her Dowry of and againft them
that have the Lands and Inheritances of her faid Husband. But if
fhe have no fuch Jointure, then.fhe fhall be admitted and inabled
to purfue, have and demand her Dowry, by Writ of Dowry, af-
ter the due Courfe and Order of the Common Laws of this Realm;
this Aét or any Law or Provifion made to the contrary thereof not-
withftanding.

“ Provided alway, That if any fuch Woman be lawfully expulfed
or evicted from her faid Jointure, or from any Part thereof, with-
out any Fraud or Covin, by lawful Entry, A&ion, or by Difcon-
tinuance of her Husband ; then every fuch- Woman thall be in-
dowed of as much of the Refidue of her Husband’s Tenements
or Hereditaments, whereof the was before dowable, as the fame
Lands and Tenements fo evi¢ted and expulfed fhall amount or ex-
tend unto.

“ Provided alfo, That this A&, nor any Thing thercin contained
or exprefled, extend, or be in any wife hurtful or prejudicial to
any Woman or Women heretofore being married, of, for or con-
cerning fuch Right, Title, Ufe, Intereft, or Pofleflion, as they or
any of them have, claim, or pretend to have, for her or their
Jointure or Dowry, of, in or'to any Manors, Lands, Tenements,
or other Hereditaments, of any of their late Husbands, being now
dead or deceafed ; any Thing contained in this At to the contrary
notwithftanding. :

4 “ Provided
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« Provided alfo, That if any Wife have, or hereafter fhall have,
“ any Manors, Lands, Tenements or Hercditaments, unto her given
« or affured after Marriage for Term of her Life, or otherwife in
“ Jointure, except the fame Affurance be to her made by Act of Par-
« liament, and the faid Wife aftcr that fortune to over-live the fame
“ her Husband, in whofe Time the faid Jointure was made or aflured
“ unto her; that then the fame Wife, {o over-living, fhall and may
“ at her Liberty, after the Death of her faid Husband, refufe to have
¢ and take the Lands and Tenements fo to her given, appointed, or
“ aflured, during the Coverture, for Term of her Life, or otherwife
“ in Jointure, except the fime Aflurance be to her made by Act of
‘ Parliament, as is aforefaid; and thercupon to have, ask, demand
“ and take, her Dowry by Writ of Dowry, or otherwile, a-cording
“ to the Common Law, of and in all fuch Lands, Tenements and He-
“ reditaments, as her Husband was and ftood feifed of in any State of
“ Inheritance, at any Time during the Coverture ; any Thing con-
“ tained in this A& to the contrary in any wife notwithftanding.
“ Provided alfo, That this prefent Act, or any Thing therein con-
*“ tained, do not extend, or be at any Time hercafter interpreted, ex-
< pounded or taken, to extin&, releafe, difcharge or fufpend any Sta-
“ tute, Recognizance, or other Bond, by the Execution of any Eftate
 of or in any Lands, Tenements or Hereditaments, by the Authority
< of this A&, to any Perfon or Perfons, or Bodies politick; any Thing
contained in this A& to the contrary thereof notwithftanding.
“ And forafmuch as great Ambiguities and Doubts may arife of the
¢ Validity and Invalidity of Wills heretofore made of any Lands, Te-
“ nements and Hereditaments, to the great Trouble of the King’s Sub-
jects; the King’s moft Royal Majefty, minding the Tranquility and
Reft of his loving Subjects, of his moft excellent and accuftomed
« Goodnefs is pleafed and contented, that it be enaéted by the Au-
“ thority of this prefent Parliament, That all Manner of true and juft
Wills and Teftaments heretofore made by any Perfon or Perfons de-
« ceafed, or that fhall deceafe before the firft Day of Alay, that fhall
“ be in the Year of our Lord God 1536. of any Lands, Tenements
or other Hereditaments, fhall be taken and accepted as good and ef-
feGual in the Law, after fuch Fafhion, Manncr and Form, as they
were commonly taken and ufed at any Time within Forty Years
next afore the making of this Aét; any Thing contained in this A&,
or in the Preamble thereof, or any Opinion of the Common Law,
to the contrary thereof notwithftanding.
“ Provided always, That the King’s Highnefs fhall not have, de-
mand, or take any Advantage or Profit, for or by Occafion of the
executing of any Eftate only by Authority of this A, to any Per-
fou or Perfons, or Bodies politick, which now have, or on this Side
“ the faid firt Day of May, which fhall be in the Year of our Lord
“ God 1536. fhall have, any Ufe or Ufes, Trufts or Confidences,
“ in any Manors, Lands, Tenements or Hereditaments, holden of
the King’s Highnefs, by Reafon of primer Seifin, Livery, Ouffer
le maine, fine for Alienation, Relief, or Heriot: But that Fines
for Alienarions, Reliefs and Heriots, thall be payed to the King’s
“ Highnefs. And alfo Liveries and Oufler /e maines fhall be fued
“ for Ufes, Trufts and Confidences to be made and executed in Pof-
“ feffion, by Authority of this A&, after and from the faid firlt Day
“ of Mgy, of Lands and Tenements, and other Hereditaments holdenf
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of the King, in fuch Manner and Form, to all Intents, Conftruc-
tions and Purpoles, as hath heretofore been ufed or accuftomed by
the Order of the Laws of this Realm.

“ Provided alfo, That no other Perfon or Perfons, or Bodies poli-
tick, of whom any Lands, Tenements or Hereditaments, be or
hereafter fhall be holden, mediate or immediate, fhall in any wife
demand or take any Fine, Relief, or Heriot, for cr by Occation of

" the executing of any Eftate by the Authority of this Alt, toany

Perfon or Perfons, or Bodies politick, before the faid firft Day of
May, which fhall be in the Year of our Lord God 1536.

“ And be it ena&ted by the Authority aforefaid, That all and fin-
gular Perfon and Perfons, and Bodies politick, which at any Time
on this Side the faid firlt Day of My, which fhall be in the Year
of our Lord God 1536. fhall have any Eftate unto them executed
of and in any Lands, Tenements or Hereditaments, by the Autho-
rity of this A&, fhall and may have and take the fame or like Ad-
vantage, Benefit, Voucher, Aid-prayer, Remedy, Commodity and
Profit, by A&ion, Entry, Condition or otherwife, to all Intents,
Conftructions and Purpofes, as the Perfon or Perfons feifed to their
Ufe, of*or in any fuch Lands, Tenements or Hereditaments fo
executed, had, fhould, might or ought to have had, at the Time of
the Execution of the Eftate thereof, by the Authority of this A&,
againft any other Perfon or Perfons, of or for any Wafte, Difleifin,
Trefpafs, Condition broken, or any other Offence, Caufe or Thing,
concerning or touching the faid Lands or Tenements fo cxecuted
by the Authority of this Aé.

“ Provided alfo, and be it enalted by the Authority aforefaid,

- That Afions now depending againft any Perfon or Perfons, feifed

of or in any Lands, Tenements or Hereditaments, to any Ufe,
Truft or Confidence, fhall not abate, ne be difcharged, for or by
Reafon of executing of any Eftate thereof by Authority of this
A&, before the faid firft Day of May, which fhall be in the Year
of our Lord God 1536. any Thing contained in this A& to the
contrary notwithftanding.

“ Provided alfo, That this A&, or any Thing therein contained,
fhall not be prejudicial to the King’s Highnefs for Wardfhips of
Heirs now being within Age, nor for L.iveries or for Ouffer Je
mains, to be fued by any Perfon or Perfons now being within Age,
or of full Age, of any Lands or Tenements unto the fame Heir or
Heirs now already defcended; any Thing in this A& contained to
the contrary notwithftanding.

“ Provided alfo, and be it enacted by the Authority aforefaid, That
all and fingular Recognizances heretofore knowledged, taken or
made to the King’s Ufe, for or concerning any Recoveries of an
Lands, Tenements or Hereditaments, heretofore ufed or had by
Writ or Writs of Entry upon Difleifin 72 /e pof?, fhall from hence-
forth be utterly void and of none Effec, to all Intents, Conftruc-
tions and Purpofes.

“ Provided alfo, That this A&, nor any Thing therein contained,
be in any wife prejudicial or hurtful to any Perfon or Perfons born

'in [/ ales, or the Marches of the fame, which fhall have any E-

ftate to them executed by Authority of this A& in any Lands, Te-

nements, or other Hereditaments within this Realm, whereof an

other Perfon or Perfons now ftand or be feifed to the Ufe of any
I “ fuck
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 fuch Perfon or Perfons born in als, or the Marches of the
“ fame: But that the fame Perfon or Perfons born in Wales, or the
“ Marches of the fame, fhall or may lawfully have, retain and keep
“ the fame Lands, Tenements or Hereditaments, whereof Eftate
*“ fhall be fo unto them executed by the Authority of this A&, ac-
“ cording to the Tenor of the fame; any Thing in this A& containcd,
“ or any other A& or Provifion heretofore had or made, to the
% contrary notwithftanding.

Before this Stature was made, if Lands were limited to one and
his Heirs to the Ufe of another, the Ceffui gue Ufz might take the
Profits ; and the Perfon in whom the Freehold was vefted was to
make Eftates according to the Direction of the Ceffui que Ufe, who
had only a bare Truft, and had no Remedy againft the other for a
Breach of Truft, but only in Chancery; but now by this Statute the
Pofleffion is transferred to him who hath the Ufe, and what ever E-
ftate a Man hath in the Ufe, the fame he hath in Poffeffion.

But feveral Things are required to the Execution of an Ufe with-
in this Statute: The firlt is, that fome Perfon fhould be feifed: But
the King, a Corporation, an Alien, one attainted, ¢5¢. cannot be {eifed
to the Ufe of another; nor Tenant in Tail, Tenant by the Curtefy
or in Dower; the Ceffui que Ufe muft be in * Being; there muft be
an Ufe likewife in Being, either in Pofleffion, Remaindcr, or Rever-
fion, ¢9c. And where one conveys Lands to another by Fine, Fegff-
ment, or Common Recovery, to the Ufe of his Laft Will, and after-
wards by his Will declares the Ufes, ¢5¢. this he may do without
any Confideration either of Kindred or Money.

It feems that Copyhold ILands are not within this Statute, becaufe
the Transferring the Pofleffion to the Ufe by the Operation of Law,

without the Allowance of the Lord and the Agreement of the Te-
nant, would be to the Prejudice of both.

SECT. IV.

Certain Cafes wherein by the Statutes of this Realm it

is lawful to devife Lands, Tenements, or Heredita-
ments.

NOW follow certain other Cafes authorifed by the Statutes of
this Realm of Eugland, wherein ir is lawful to bequeath or
devife Lands, Tenements and Hereditaments by Will, fometimes
wholly, and fometimes in Part only, or ratably, according to the Na-
ture of the Tenurc of fuch Lands, Tenements and Hereditaments, as

in the fame Statutes, which I have here fet down at large, doth
appear.

-

1 Rep. 126, 136.

*See 11 & 12 Wiil,
cap. 16,

Coke, Copyholder,
Sedt. 54.
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nements and Hereditaments may be by Will, Teftament,
or otherwife, difpofed; and concerning Wards and pri-
mer Seifin, &c.

"HERE the King’s moft Royal Majefty, in all the Time

of his mo(t gracious and noble Reign, hath ever been mer-

ciful, loving and benevolent, and a moft gracious Sovereign Lord,
unto all and (ingular his loving and obedient Subjetts, and at many
Times paft hath not only fhewed and imparted (o them generally,
by his many and often, great and beneficial Pardons, heretofore by
Authority of his Parliaments granted, but alfo by divers other
Ways and Means, many great and ample Grants and Benignities,
in fuch wife, as all his faid Subjeéts have been moft bounden, to the
utmolt of all their Power and Graces by them received of God, to
render and give unto his Majefty their moft humble Reverence and
obedient Thanks and Services, with their daily and continual
Prayer to Almighty God, for the continual Prefervation of his moft
Royal Eftate in moft Kingly Honour and Profperity: Yet always
his Majefty being replete and endowed by God with Grace, Good-
nefs and Liberality, moft tenderly confidering that his faid obedient
and loving Subjects cannot ufe or exercife themfelves according to
their Eftates, Degrees, Faculties and Qualities, or bear themfelves
in fuch wife, as that they may conveniently keep and maintain their
Hofpitalities and Families, nor the good Educations and bringing
up of their lawful Generations, which in this Realm, Laud be to
God, is in all Parts very great and abundant ; but that in Manner
of Neceflity, as by daily Experience is manifefted and known,
they fhall not be able of their proper Goods, Chattels, and other
moveable Subftance, to difcharge their Debts, and after their De-
arces fet forth and advance their Children and Pofterities: W here-
fore our faid Sovercign Lord, moft virtuoufly confidering the Mor-
tality that is to every Perfon, at God’s Will and Pleafure, moft
common and uncertain, of his moft blefled Difpofition and Libe-
rality being willing to relieve and help his faid Subjes in their
faid Neccflities and Debility, is contented and pleafed, that it be or-
dained and enacted by the Authority of this prefent Parliament, in
Manner and Form as hereafter followeth: That is to fay, That all
and every Perfon and Perfons, having, or which hereafter fhall
have, any Manors, Lands, Tenements or Hereditaments, holden
in Socage, or of the Nature of Socage-Tenure, and not having any
lanors, Lands, Tenements or Hereditaments, holden of the King
our Sovereign Lord by Knight's Service, by Socage-Tenure in
chief, or of the Nature of Socage-Tenure in chief, nor of any
other Perfon or Perfons by Knight's Service, from the 20th Day
Fuly in the Year of our Lord God 1540. fhall have full and free
Liberty, Power and Authority, to give, difpofe, will and devife,
as well by his Laft Will and Tcftament in Writing, or otherwife
by any Act or A&ts lawfully executed in his Life, all his faid Ma-
nors, Lands, Terements or Hereditaments, or any of them, at
I “ his
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< his free Will and Pleafure; any Law, Statute, or other Thing
heretofore had, made or ufed to the contrary notwithftanding.

“ And that all and every Perfon and Perfons having Manors,
 Y.ands, Tenements or Hereditaments, holden of the King our So-
“ vereign Lord, his Heirs or Succeflors, in Socage, or of the Na-
“ ture of Socage-Tenure in Chief, and having any other Manors,
 Lands, Tenements or Hereditaments, holden of any other Perfon,
“ or Perfons in Socage, or of the Nature of Socage-Tenure, and
“ not having any Manors, Lands Tenements or Hereditaments, hol-
“ den of the King our Sovereign Lord by Knight's Service, nor of
“ any other T.ord or Perfon by like Service, from the Twenticth
“ Day of Fufy in the Year of our Lord God 1540, fhall have
“ full and free Liberty, Power and Authority, to give, will, difpofe
“ and devife, as well by his Laft Will or Teftament in Writing,
“ or otherwife by any A& or Aéls lawfully executed in his Life, all
““ his faid Manors, Lands, Tenements and Hereditaments, or any of
““ them, at his free Will and Pleafure; any Law, Statute, Cuftom,
“ or other Thing heretofore had, made, or ufed, to the contrary
“’notwithftanding. Saving alway, and referving to the King our So- )
 vereign Lord, his Heirs and Succeflors, all his Right, Title and
 Intereft of primer Seifin, Reliefs, and alfo all other Rights and
“ Duties for Tenures in Socage, or of the Nature of Socage-Tenurc
“ in Chief, as heretofore hath been ufed and accuflomed ; the fame
“ Manors, Lands, Tenements or Hereditaments, to be taken, had and
“ fued out of and from the Hands of his Highnefs, his Heirs and
“ Succeflors, by the Perfon or Perfons to whom any fuch Manors,
“ Lands, Tenements or Hereditaments, fhall be difpofed, willed or
 devifed, in fuch and like Manner and Form as hath been ufed by
“ any Heir or Heirs before the making of this Statute.  And faving
“ and referving alfo Fines for Alienations of fuch Manors, ILands,
“ Tenements or Hereditaments, holden of the King our Sovercign
“ Lord, in Socage, or of the Naturc of Socage-Tenure in Chief,
“ whereof there fhall be any Alteration of Frechold or Inheritance
“ made by Will, or otherwife, as is aforefaid.

“ And 1t is farther enacted by the Authority aforefaid, That all and
 fingular Perfon and Perfons, having any Manors, I.ands, Tenements
“ or Hereditaments, of Eftate of Inheritance, holden of the King’s
““ Highnefs in Chief, by Knight’s Service, or of the Nature of Knight's
“ Service in Chief, from the faid twenticth Day of Fafy, fhall bave
“ full Power and Authority, by his lat Will by Writing, or other-
“ wife by any A& or Aés lawfully executed in his Life, to give,
“ difpofe, will or affign two Parts of the fame Manors, Lands, Te-
“ nements or Hereditaments, in three Parts to be divided, or clfe as
“ much of the faid Manors, Lands, Tenements or Hereditaments,
¢ as fhall extend or amount to the yearly Value of two Parts of the
“ fame, in three Parts to be divided, in Certainty, and by fpecial Di-
“ vifions, as it may be known in Severalty, to and for the Advance-
“ ment of his Wife, Preferment of his Children, and Payment of
“ his Debts, or othewife at his Will and Pleafure; any Law, Sta
“ tute, Cuftem, or other Thing to the contrary thercof notwithftand-
“ing. Saving and referving to the King our Sovereign ILord the
“ Cuftody, Wardfhip, and primer Seifin, or any of them, as the
“ Cafe fhall require, of as much of the fime Marnors, Lands, Te-

¢ nements or Hereditaments, as thall amount and cxtend to the full
Ll “ and
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and clear yearly Value of the third Part thereof, without any Di«
minution, Dower, Fraud, Covin, Charge, or Abridgment of any
of the fame third Part, or of the full Profits thereof. Saving alfo
and referving to the King our faid Sovereign Lord all Fines for
Alienations of all fuch Manors, Lands, Tenements and Hercdita-
ments, holden of the King by Knight's Service in Chief, whercof
there fhall be any Alteration of Freehold or Inheritance, made by
Will or otherwife, as is abovefaid.

“ And be it enalted by the Authority aforefaid, That all and fin-
gular Perfon and Perfons having Manors, Lands, Tenements or
Hereditaments of Eftate of Inheritahce, holden of the King in
Chief by Knight’s Service; and having other Manors, Lands, Te-
nements or Hereditaments, holden of the King, or of any other
Perfon or Perfons, by Knight's Service or otherwife ; every fuch
Perfon and Perfons, from the faid twentieth Day of Fady, fhall
have full Power and Authority to give, difpofe, will or aflign by
his laft Will in Writing, or otherwife by any A&t or Ads Jawfully
executed in his Life, two Parts of the fame Manors, Lands, Te-
nements or Hereditaments, in three Parts to be divided, or elfe
as much of the fame Manors, Lands, Tenements and Hereditaments,
as fhall extend or amount to the yearly Value of two Parts of the
fame, in three Parts to be divided, in Certainty, and by fpecial Di-
vifions, as it may be known in Severalty, to and for Advancement
of his Wife, Preferment of his Children, and Payment of his
Debts, or otherwife at his Will and Pleafure ; any Law, Statute,
Cuftom, or other Thing to the contrary thercof notwithftanding,
Saving alway and referving to the King our Sovereign Lord the
Cuftody, Wardfhip, and primer Seifin, or any of them, as the Cafe
fhall require, of as much of the fame Manors, Lands, Tenements
or other Hereditaments, as fhall amount and extend to the full and
clear yearly Value of the third Part thereof, without any Manner
of Diminution, Dower, Fraud, Covin, Charge, or Subtra&ion of
the fame third Part, or of the full Profits thereof.

“ Saving alway and referving to our faid Sovereign Lord the King
all Fines for Alienation of any fuch Manors, Lands, Tenements
or Hereditaments, holden of the King by Knights-Service in Chief,
whereof there fhall be any Alteration of Freehold or Inheritance,

“ made by Will or otherwile, as is abovefaid.

““ Be it farther enated by the Authority abovefaid, That if any

¢ Perfon or Perfons hold any Manors, Lands, Tenements, or Here-

ditaments, only of any other Lord or Perfen, than of the King
our faid Sovereign Lord by Knights-Service, and other Lands and
Tenements in Socage, or of the Nature of Socage-tcnure; that
then every fuch Perfon fhall or may give, difpofe, or zTure, by
his laft Will, or otherwife by any A& or Ads lawfully executed
in his Life, two Parts of the faid Manors, Lands and Tenements,
holden by Knights-Service, or as much thereof as fhall amount to
the full yearly Value of two Parts, in Manner and Form as is a-
bove declared ; and alfo all the Lands and Tenements holden b

Socage, or of the Nature of Socage-tenure, at his Will and Plea-
fure, as is above written. Saving and referving to the Lord of the
Lands and Tencments holden by Knights-Service, for his Cuftodv
and Wardthip, as much of the fame Lands and Tenements, as fhall
extend or amount to the full and clear yearly Value of the third

4 ““ Part
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« Part of thc fame Lands and Tenements, holden by Knights-Ser-
<« vice, without any Diminution, Dower, Fraud, Ccvin, Charge, or
« Subtrattion of any Portion of that third Part, or of the clear
 yearly Value thercof, in Manner and Form aforefaid.

“ And be it farther enadted by the Authority abovefaid, That if
 any Perfon or Perfons hold any Manors, Lands, Tenements or He-
« reditaments, only of the King our Sovereign Lord by Knights-Ser-
¢ vice, and not in Chief; or hold any Manors, Lands, Tenements
< or Hereditaments, of our faid Sovereign Lord by Knights-Ser-
 vice, and not in Chief; and alfo hold other Manors, Lands, Te-
“ nements and other Hereditaments, of any other Perfon or Perfons
“ by Knights-Service ; and alfo hold other Manors, Lands, Tene-
« ments or Hereditaments, of any other Perfon or Perfons in Socage,
< or of the Nature of Socage-tenure; that then all and every fuch
« Perfon and Perfons fhall and may give, difpofe, will, devife and
« aflure, by his lat Will, or otherwife by any A& or Ads lawfully
<« done and executed in his Life, two Parts of the fame Manors,
< Lands, Tencments and Hereditaments, holden of our faid Sove-
< reign Lord the King by Knights-Service; and two Parts of the
< Manors, Lands, Tenements and Hereditaments, holden of any
« other Perfon or Perfons by Knights-Service, or as much of either
< of them, as fhall amount to the full yearly Value of two Parts, in
« Manner and Form as is above declared ; and alfo of all his Lands
¢ and Tenements fo holden in Socage, or of the Nature of Socage-
< tenure, at his free Will and Pleafure. Saving and referving to the
« King’s Highnefs the Cuftody and Wardfhip of as much of the
¥ fame Manors, Lands, Tcnements, or other Hereditaments, .as fhall
< extend and amount to the full and clear yearly Value of the third
¢ Part of the faid Manors, Lands, Tenements and Hercditaments, fo
“ holden of his Highnefs by Knights-Service, without any Diminu-
< tion, Dower, Fraud, Covin, Charge, and Subtra¢tion of any Por-
“ tion of that third Part, or of the full Profits thercof. And alfo
“ faving and referving to the Lords of whom any of the faid Ma-
nors, Lands, Tenements, or other Hereditaments, are holden by
Knights-Service, for Cuftody and Wardfhip, as much of the fame
Manors, Lands, Tenements or Hereditaments, holden of them or
any of them by Knight-Service, as fhall extend and amount to the
full and clear yearly Value of the third Part of the fame, without
any Diminution, Charge, Fraud, Covin, or Subtra&ion of any
Portion of that Third, or of the clear yearly Value of the third
Part thereof, in Manuer and Form above declared.

“ Provided alway, and it is farther enatted by the Authority afore-
{aid, That if that third Part of the Manors, Lands, Tencments or
Hereditaments, of any of the King’s Subjes, which in any of the
Cafes abovefaid fhall hereafter come to the King’s Highnefs, his
Heirs or Succeflors, by Virtue of this A&, as is abovefaid, be not
or do not amount to the clear yearly Value of the third Part of
all the faid Manors, Lands, Tenements, or other Hereditaments,
whereof the King’s Highnefs is or fhall be intituled to have the
Cuftody or primer Scifin, as is abovefaid ; that then our faid Sove-
reign Lord and his Heirs fhall and may, at his or their free Liber-
ty and Pleafure, take into his or their Hands and Pofleflions, as
much of the other two Parts of the faid Manors, Tands, Tene-

£ ments, and other Hercditaments, as with that of the fame Manors.
¢ Lands,
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Lands, Tenements or Hereditaments, holden and remaining in the
King's Hands, fhall make up the clear yearly Value of the full
third Part of the faid Manors and Tenements, fo to be had to the
King's Highnefs, in Title of Wardfhip and primer Seifin, or any of
them, as the Cafe fhall require ; and like Benefit and Advantage to
be given to every Lord and Lords, of whom any fuch Manors,
Lands, Tenements or Hereditaments, be or fhall be holden by
Knights-Service, as is abovefaid, concerning only his third Part of
or for Title of Wardfhip.

“ Provided alway, and be it farther enated by the Authority a-
forefaid, That every Perfon and Perfons fhall fue their Liveries
for Pofleflions, Reverfions, or Remainders; and alfo pay Reliefs
and Heriots, after fuch Manner and Form, as they fhould or ouglit
to have done before the Making of this A&, and as if this A& had
never been made ; And that Fines for Alienations fhall be paid in
the King's Chancery, for and upon Writs of Entry 7z the Pof?, to
be obtained in the fame Court of Chancery, after the faid twen-
tieth Day of Fuly, for common Recoveries to be had or fuffered
of any Manors, Lands, Tenements or Hereditaments, holden of
the King in Chief, in like Manner and Form, as is ufed upon Alie-
nations of fuch Manors, Lands, Tenements or Hereditaments, fo
holden in Chief, by Fine or Feofiment.

“ Provided alfo, and.be it enated by the Authority aforefaid,
That in fuch Cafes, where Fines for Alienations fhall be payed in
the King’s Chancery for Writs of Entry zz the Poff, as is afore-
faid, that then none other Fine fhall be payed in the fame Court
for any fuch Writs; any Ufage or Cuftom to the contrary thereof
notwithftanding,

“ And be it farther enafted by the Authority aforefaid, That
where two or more Perfons now hold, or hereafter thall hold
any Manors, Lands, Tenements or Hereditaments, of the King
our Sovereign Lord by Knights-Service, jointly to them and to the
Heirs of one of them; and he that hath the Inheritance thereof
dieth, his Heir being within Age, that in every fuch Cafe the
King fhall have the Ward and Marriage of the Body of fuch Heir
fo being within Age; the Life of the Freeholder or Freeholders of
the faid Manors, Lands, Tenements or Hereditaments, fo holden
by Knights-Service, notwithftanding. Saving and referving to all
and every Woman and Women all and every fuch Right, Title,
and Intereft of Dower, as they or any of them ought to have,
or be or fhall be jultly intituled to have, claim, or demand, of
any Manor3, Lands, Tenements or Hereditaments, by the Laws
of this Realm, to be taken or affigned unto them, or any of
them, out of the two Parts of the faid Manors, Lands, Tenements
or Hereditaments, fevered and divided from the third Part, as is
abovefaid, and not otherwife. And faving alfo to the King our
Sovereign Lord, his Heirs and Succeflors, the Reverfions of all
fuch Tenants in Jointenure and Dower, immediately after the
Death of fuch Tenants, if they fhall happen to die during the Mi-

* nority of the King's Wards.
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ing Wills, and the Devifé of Lands.

Hereas in the laft Parliament, tegun and holden at //¢/-
minfler the 28th Day of Apré/ in the 31{t Year of the
King’s moft gracious Reign, (Cap. primo Wills 2.) and there by
divers Prorogations holden and continued unto the four and twen-
tieth Day of 7#/y in the two and thirtieth Year of his faid Reign,
it was by the King's moft gracious and liberal Difpofition, fhewced
toward his moft humble and obedicnt Subjeéts, ordained and enac-
ted how and in what Manner Lands, Tenements and Hereditas
ments, might by Will, or Teftament in Writing, or otherwife by
any A& or A&s lawfully executed in the Life of every Perlon, be
aiven, difpofed, willed or devifed, for the Advancement of the
VWife, Preferment of Children, Payment of Debts, of every fuch
Perfon, or otherwife, at his Will or Pleafure, as in the {fame A&
more plainly is declared : Sithen the Making of the Eftatute, di-
vers ‘Doubts, Queftions and Ambiguities have rifen, been moved
and grown, by Diverfity of Opinions taken i and upon the Expo-
fition of the T.etter of the fame Eftatute. :
“ For a plain Declaration and Explanation whercof, and to the
Intent and Purpofe that the King's obedient and loving Subjeéts
fhall and may take the Comniodity and Advantage of the King’s
faid gracious and liberal Difpofition, the Lords Spiritual and Tem-
poral, and the Commons in this prefent Parliament affembled moft
humbly befcech the King's Majefty, that the Meaning of the Let-
ter of the fame Eftamte, concerning {uch Matters hereafter rehearfed,
may be by the Authority of this prefent Parliament enacted, taken,
expounded, judged, declared and explained, in Manncr and Form
foliowing.
“ Firlt, Where it is contained in the {ame former Statute, within
divers Articles and Branches of the fame, that all and fingular
Perfon and Perf{ons having any Manors, Lands, Tenements or He-
reditaments, of the Eftate of Inheritance, fhould have full and free
Liberty, Power and Authority, to give, will, difpofe, or aflign,
as well by laft Will and Teftament in Writing, or otherwife by
any A& or A&ts lawfully exccuted in his Life, his Manors, Lands,
‘T'enements or Hereditaments, or any of them, in fuch Manner and
Form, as in the fame former A¢t more at large it doth appear.
Which Words of Eftate of Inheritance, by the Authority of this
prefent Parliament, is and fhail be declared, expounded, taken and
judged of Eftates in Fec-fimple only. And alfo that all and fin-
gular Perfon and Perfons baving a fole Eftate or Intereft in Fee-
fimple, or feifed in Fee-fimple in Copercenary, or in Common in
Fee-fimple, of and in any Manors, Lands, Tenements, Rents, or
other Hereditaments, in Pofleflion, Reverfion or Remainder, or of
Rents or Services incident to any Reverfion or Remainder; and
having no Manors, Lands, Tenements or Hereditaments holden
of the King, his Heirs or Succcflors, or of any other Perfon or
Perions, by Knights-Service, fhall have full and free T.iberty,
Power and Authority, to give, difpofe, will or devife to any DPer-
fon or Perfons (cxcept Bodies politick and corporate) by his laft
Will and Teftament in Writing, or otherwife by any Act or Adts
Mm “ lawfully

’
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lawfully executed in his Life, by himfelf folcly, or by himfeif and
other jointly, feverally, or particularly, or by all thole Ways or
any of them, as much as in him of Right is or fhall be, all his
faid Manors, Lands, Tenements, Rents and Hereditaments, or any
of them, or any Rents, Commons, or other Profits or Commodi-
tics, out of, or to be perceived of the fame, or out of any Parcel
thereof, at his own free Will and Pleafure ; any Clauic in the faid
former A& notwithftanding. .

“ And farther be it declared and enacted by the Authority afore-
faid, That all and tingular Perfon and Perfons having a fole Eftate
or Intereft in Fee-fimple, or feifed in Fee-fimple in Copercenary,
or in Common in Fee-fimple, of or in any Manors, Lands, Tenc-
ments, Rents, or other Hereditaments, in Poflefiion, Reverfion or
Remainder, or of and in any Rents or Services incident to any Re-
verfion or Remainder, holden of the King by Knights-Service in
Chief, or of the Nature of Knights-Service in Chief, hath, and by
the Authority of this prefent Parliament fhall have, full and free
Liberty, Power and Authority, to give, difpofe, will or affign to
any Perfon or Perfons (except Bodies politick and corporate) by his
laft Will and Teftament in Writing; or otherwife by any Aé or
Ad&s lawfully executed in his Life, by himfelf folely, or by himfelf
and other jointly, feverally, or particularly ; or by all thofe Ways
or any of them, as much as in him of Right is or fhall be, two Parts,
as well of all the faid Manors, Lands, Tenements, Rents and He-
reditaments, as of all and fingular his other Rent. and Heredita-
ments, or of any of them, or any Rents, Commons, or other Pro-
fits or Commodities, out of, or to be perceived of the fame two
Parts, or ont of any Parcel thereof, in three Parts to be divided,
or as much thereof as fhall amount to the full and clear yearly Va-
lue of two Parts thereof, in three Parts to be divided, of what Per-
fon or Perfons foever they be holden, at his free Will and Plea-
fure. And that by the Authority aforefaid, the faid Will fo de-
clared fhall be good and effectual for two Parts of the faid Manors,
Lands, Tenements and Hereditaments, although the Will fo de-
clared be made of the Whole, or of more than of two Parts of
the fame. 'The fame Divifion to be made and fet forth by the
Devifor or Owner of the fame Manors, Lands, Tenements and He-
reditaments, by his laft Will in Writing, or otherwife in Writing.
And in Default thercof, by a Commiffion to be granted out of the
King’s Court of the Wards and Liveries, upon the Enquiry of the
true Value thereof, by the Oaths of twelve Men, and Return and
Certificate thereof had in the fame Court, of the faid Manors,
Lands, Tenements and Hereditaments, Divifion to be made by the
Matfter of the Wards and Liveries, if the Mafter of the Wards and
Liveries for the Time being, and the Parties thereunto, cannot other-
wife agree upon the fame Divifion. And that the Iffues and Pro-
its of the two Parts of the fame Manors, Lands, Tenements and
Hercditaments, upon every fuch Divifior, fhall be reftored to them
that fhall have Right or Title to the fame, from the Death of the
Owner or Devifor thereof.

“* And farther be it enafted and declared by the Authority afore-
faid, That all and fingular Perfon and Perfons having a fole E-
ftate or Intereft in Fee-fimple, or feifed in Fee-fimple in Coperce-
nary, or in Common in Fee-fimple, of and in any Manors, Land:,
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“ Tenements, Rents, or other Hereditaments, in Pofleflion, Rever-
“ fion, or Remainder, or of and in any Rents and Services incident
to any Reverfion or Remainder, holden of the King, his Heirs or
Succeffors, by Knights-Service, and not in Chiet, or holden of
any other Perfon or Perfons by Knights-Service, fhall have full
and free Liberty, Power and Authority, to give, difpofe, will or
devife, 1o any Perfon or Perfons, except Bodies politick and cor-
porate, by his laft Will and Teftament in Writing, ot otherwife
« by any A& or Ads lawfully exccured in his Life, by himfelf fole-
+ “ ly, or by himfelf and other jointly, feverally, or particularly s
or by all thofe Ways, or any of them, as much a« in him or
Right is or fhall be, two Parts of all the faid Manors, Lands,
Tenements and Hereditaments, or any of them, fo holden by
Knights-Service, or any Rents, Common, or other Protits or Com-
modities, out of, or to be perccived of the fame two Parts, or
out of any Parcel thercof, in three Parts to be divided, or as
much thereof as fhall amount to the full and clear yearly Value
of two Parts thereof, in three Parts to be divided, at his free
Will and Pleafure. And that the faid] Will, {o declared by An-
shority aforefaid, fhall be good and effectual for two Parts of the
{aid Manors, Lands, Tcrements or Hereditaments, although the
Will fo declared be or fhall be made of the whole Liands and Te-
nements fo holden by Knight's Service, or of morethan of two
Parts of the fame; and alfo for the whole of all other fuch Manors,
Lands, Tenements and Hereditaments, or any of them, not holden
of the King by Knight’s Service in Chief, or otherwifc by Knight-
Service, nor of any other Perfon by Knight’s Service, and of any
Rents, Commons, or other Profits or Commodities, out of, or to
be perceived of the fame, or out of any Parcel thercof, at his
“ frecc Will and Dleafure. The fame Divifion to be made and fet
“ forth by the Owner of the faid Manors, Lands, Tenements and
¢ Hereditaments, by his laft Will and Teftament in Writing, or
¢ otherwife in Writing.  And in Default thereof, for as much of the
fame Manors, Lands, Tenements and Hereditaments, as fhall con-
cern the King’s Intereft, by Commiffion to be direéted out of the
King’s Court of the Wards and Liveries, in Manner and Form as
is aforefaid, if the Malter of the Wards and Liveries for the Time
being, and the Parties thercunto, cannot otherwife agree upon the
fame Divilion. And that Reftitution of the lffues and Profits of the
two Parts thereof fhall behad and made in Manner and Form afore-
faid. And for fuch of the fame Magors, Lands, Tenements and
Hereditaments, . as fhail concern the Intereft of any other Lord or
Lords, by Commiffion to be granted out of the King's Court of
Chancery, to enquire thereof by the Oaths-of twelve Men, if the
“ fame Lord or Lords, and the Parties thereunto, canunot otherwife
 agree upon the fame Divifion.
“ And be it farther enatted and declarcd by the Authority afore-
{aid, That the Savings, Refervings and Provifions, concerning fa-
ving of the Cuftody, Wardfhip, Relief, and primer Seifin to the
King, of fuch Manors, Lands, Tenements and Hereditaments, or
as much thereof as fhall appertain unto him by Virtue of the faid
* former A&, and by the ‘Declaration” and Expofition thereof, de-
“ clared by this prefent A&, during the King’s Intcteft therein
and alfo of the Cuftody and Wardfhip to other Lords, of as n:uchf
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of fuch Manors, Lands, Tenements and Hereditaments holden of
them, as fhall amount and extend to the clear yearly Value of the
third Part thereof, over and above all Charges, without any Di-
minution or Abridgment of the third Part, or of the full Profits
thereof, comprifed and mentioned in divers Articles in the faid for-
mer A& contained by the Authority aforefaid, be, and fhall be, in-
tended, expounded, and taken, as hereafter infueth; that is to fay,
That the King fhall have and take for his full third Part of all
fuch Manors, I.ands, Tenements and Hereditaments, whereunto
he is or fhall be intitled by the faid former Aét, and by this pre-
fent Act, fuch Manors, Landsand Tencments, as fhall by any
Means difcend or come by Difcent, as well of the Lftate of In-
heritance in Fee-tail, as in Fee-fimple, or in Fee-tail only, to the
Heir of any fuch Perfon, or that fthall make any Will, Gift, Dif-
pofition or Devife by his laft Will in Writing, or by any At or
Aéts lawfully executed in his Life, immediately after the Death of
the fame Devifor or Owner thereof. And that the Will, Gift and
Devife of every fuch Devifor or Owner, of and for the two Parts
of the faid Manors, Lands, Tenements and Hereditaments Refidue,
fhall, by the Authority aforefaid, be and ftand good and effcctual
in the Law, albeit the fame Will, Gift or Devife be had and made
of all his Fee-fimple Lands, Tenements and Hereditaments. And
in Cafe the fame Manors, Lands, Tenements and Hereditaments,
after the Death of any fuch Owner or Devifor, which fhall make
any fuch Gift, Difpofition or Devife, by his laft Will in Writing,
or otherwife by any A& or A&s lawfully executed in his Life, to
his Wife, Children or otherwife, as is aforefaid, which fhall im-
mediately after his Death difcend, revert, remain, or come to his
Heir or Heirs, as well of Eftate of Inheritance in Fee-tail, as of
Eftate in Fee-fimple, or Fec-tail only, be not, or {hall not amount
or cxtend to the full clear yearly Value of the full third Part,
with the full Profits thereof, of all the faid Manors, Lands, Tene-
ments, or other Hereditaments of the faid Devifor or Owner, ac-
cording to the true Intent and Meaning of the faid former A&,
and of this prefent Act; that then the King fhall and may have
and take into his Hands and Pofleflion, to make up his full third
Part, with the full Profits thereof, according to his Intereft therein,
as much of the other Manors, Lands, Tenements or Heredita-
ments, willed, given, difpofed or affigned by any fuch Perfon to
his Wife, Children or otherwife, as is aforefaid, as with fuch of
the faid Manors, Lands, Tenements and Hereditaments, defcended,
or by any Means come unto the Heir, as Heir of any fuch Devi-
for or Owner, fhall make up the clear yearly Value of the faid full
third Part, with the full Profits thereof, of all the faid Manors,
Lands, Tenements and Hereditaments, of every fuch Owner or
Devifor, fo to be had to the King, in the Title of Wardfhip or
primer Seifin, as the Cafe thall require.  And the Divifion thereof
to be had and made, and with the Reftitution of the Profits of
the two Parts of the {aid Manors, Lands, Tencments and Heredi-
taments, 1n fuch Manner and Form, as is above rchearfed. And
like Benefit and Advantage to be given, had, and taken, by the
faid Authority, to every Lord and Lords, of whom any fuch
Marorsy Tands, Tenements or Hereditaments, have been or fhall
lie holden by Knight's Scrvice, in Manner and Form as is above-

T “ faid
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faid, concerning only his or their third Parts thereof, according to
their faid Intereft therein.

““ And be it farther enacted by the Authority aforefaid, That if it
happen the fame third Part, or any Part thereof, lefr, willed or
affigned, to the King or other Lord, at any Time during their
Interefts therein, to be lawfully evicted or determined ; that then
the King and the other Lord fhall have as much of the two Parts
Refidue, as fhall accomplith and make up a full third Part in
clear yearly Value, after the Rate and Portion of fuch Manors,
Iands, Tenements and Hereditaments, as fhall then happen to re-
main of the fame third Part not eviéted nor determined, and of the
other two Parts of fuch Manors, Lands, Tenements and Heredi-
raments, as the King or other Lord fhould or ought to have had,
by Virtue of the faid former A&, and this prefent Aé; and the
fame to be divided in Manner and Form above rehearfed, any
Claufe in the faid former A&t notwithftanding.

“ And be it farther enacted and declared by the Authority afore-
{aid, That the Saving and Referving for Fines for Alienation by
any fuch laft Will and Teftament, of fuch Manors, Lands, Tene-
ments or Heditaments, holden of the King by Knight's Service in
Chief, or of the Nature of Knight’s Service in Chief, or by So-
cage in Chief, or of the Nature of Socage-Tenure in Chief, or
for Fines for Alienation of fuch Manors, Lands, Tenements or
Hereditaments, whercof there fhall be any Alteration of Freehold
or of Inheritance, made by any fucli laft 'Will, comprifed in divers
and {fundry Articles mentioned in the faid former A&, be and fhall
be intended, expounded, taken, deemed and judged, by the Autho-
rity aforcfaid ; that all fuch Perfon or Perfons, to whom the faid
Manors, Lands, Tenements or Hereditaments, or any of them, be
or fhall be given, difpofed, willed or devifed, by any fuch laft

Will, fhall be exonerated, acquitted and difcharged for ever,

againft the King, his Heirs and Succeflors, for all fuch Fines for
Alienations, by any fuch laft Will or Teftament, without Licence,
by fuing forth of the King’s Pardon for Alienation out of the
King’s Court of Chancery, paying to the King, his Heirs or Suc-
ceffors, for the Fine of every fuch Alienation, the third Part of the
yearly Value of the fame Manors, L.ands, Tenements, or other
Hercditaments, to him or them willed or devifed. And this A&
from Time to Time fhall be a fufficient Warrant to the Lord
Chaucellor of England, or Keeper of the Great Seal; for the
Time being, for the Granting out of the faid Pardon or Pardons
under the King's Great Seal, as herctofore hath been ufed for
Pardons for Alicnations, wichout any farther Suit to be made to
the King for the fame.
“ And it is farther declared and enaced by the Authority afore-
faid, That Wills or Teftaments made of any Manors, Lands, Te-
nements, or other Hereditaments, by any Woman covert, or Per-
fon within the Age of 21 Years, Idiot, or by any Perfon de non
fane 1eiorie, fhall not be taken to be good or effe¢tual in the
Law.
“ And farther be it enadted by the Authority aforefaid, That it
any Perfon or Perfons, having an Eftate of Inheritance of or in
Manors, Lands, Tencments or Hereditaments, holden of the King
by Knights-Service in Chief, or otherwife of the King by Knights-
N n “ Service,
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Service, or of any other Perfon or Perfons by Knights-Service,
hath given at any Time fithence the Twentieth Day of the faid
Month ,of Fuly 32 Hen. 8. Auno Dom. 1540, or hereafter fhall
give, will, devife or affign, by Will or other A& executed in his
Life, his Manors, Lands, Tenements or Hereditaments, or any of
them, by Fraud or Covin, to any other Perfon or Perfons, fot
Term of Years, Life, or Lives, with one Remainder over in Fee,
or with divers Remainders over for Term of Years, Life or in
Tail, with a Remainder over in Fee-fimple, to any Perfon or Per-
fons, or to his or their right Heirs, or at any Time fithence the
faid 20th Day of Fufy hath conveyed or made, or hereafter fhall
convey or make, by Fraud or Covin, contrary to the true Intent
of this A&, any Eftates, Conditions, Menalties, Tenures, or Con-
veyances, to the Intent to defraud or deceive the King of his Pre-
rogative, primer Seifin, Livery, Relief, Wardfhip, Marriages, or
Rights, or any other Lord of their Wardfhips, Reliefs, Heriots,
or other Profits, which fhould or cught to accrue, grow, or come
unto them, orany of them, by or after the Death of his or their
Tenant, by Force of and according to the former Statute, and of
this prefent A¢ and Declaration; the fame Eftates and other Con-
veyances being found by Office to be fo made or contrived by Co-
vin, Fraud or Deceit, as is abovefaid, contrary to the true Intent
and Meaning of the faid former A&, and of this A&; That then
the King fhall have as well the Wardfhip of the Body, and Cu-
ftody of the Lands, Tenements and He