GO 0T 0 A A O ol S SR SO S S Y O

SUh CRIBF‘{S’ "NAMES
To the NEW V>IRGINIA Iusrxcr, wC.j

> Tt was the- original i intentisn of ths auhor to have annex~d
to each fubfcriber’s name, ~his titl oz adJition, — Vita this view
the feveral fubfcrip ion- papers contdin:d acolama for - Suifc ihers
names and addstion.” Bt as the author was indebtéd o tis ki
affiftance of gentlemen in variows parts of the ftate for rhe pro-
curement of {ubleribers, who. infew.initarices, iufe rted Mcic than
the name, - he éinds it impradticable to add any thing more bt
fJf with the fmalleft degree of accvracy —'1'0 avcld terLu
thei imputation of oartla}xty (in a matter which i C"‘rid"'l" RIS 1-
terial in itfelf,) as well as the necefl'vy of annexirg tiths v l ih
are mcrely complimentary, ‘he has-becnr induced from the recHn-
imendation of . :gentlemen, on whofe julgment he pacss e utiod
conﬁdcncc, to omit tbe aaditious in eve y cate. .

Samuel G Adams, Richmiond.'| Samuel Anderfon jr,  dn,
Robert Adams, Wythe,” .  William ‘Arderfon, Richmond.
Jofeph Akin, Pitylvaria, Turner Andcrfon,  Louifa.
John Alcock, Orange. Michael Anderfon, do.’

M. H. A!cx.mder, (,ampnell Rebert Andrews, \f\r'ii';iam%’ng.
Ch.1h.s Alexander,. Fairtax. | Joleph Anthons, Cimphel',’
Jehn Alexérder, Henrv. - | Chas. Arbuckle, (3-erndr, 13
Wm. T, Alexander, K. G.. | John Archer, Amelia.

Mark Alexander, M. cikh. n'w.v ¥ dward Archer, N wto b,
William Akxwd 1, Sufferds [ Johe B Afinpicay Caroline.
-“Williamn Alien, ‘Buckinghem, ..Ko‘>f B. “rmut_a(, N, Kevt.
Satpuel AMlen,  do, g [\me‘z Ar \\f’truw Harrilae
Chapies Allen, P. T ard, TG roc Aol y’ Radalph.
}a..\s Alen; shenandoan. "'Sdnwd Arr:l Fuir(ax ’

I

ho-as Allen, fen. wdi. <P Wilham Afkw, Berklov.

James Allen, ao, ! V‘»'i”:a*r Hy den ‘{i-h;u wed,
IR THEN Atien, ey, . u. gev Asl ‘v‘f"!l j.. ’H tu.. !.
James Allen, jun. Ired’g, }Mmha i atesfon, Flgvanea;
Harriion /\lrm,rv(l Sut .o'k., Wil Acaed, Pe Wikinae
Fronais And:r:bﬂ, ameiin ¢ P orsis Aaltic, Augulta,

) 3 .
Audrew Anucrion, Avguita, vL"npm?n Aufin, tlapover.

Willlam Anderiony, uteioort 3 Willtan Auftin, Richroud.
Thomas Anderfin, Burkirgh | Vioks Autlin, W ygtie,

- Wiiliam And-rfhn, Canpbedl, | Haac Avery, Warwicr,
Niatiew "Anderion, Ghoters | Ceor Alfred, Aliemarle.




SUBSCRIBE

B .

Michael Bailey,. Suflex.

Caleb Baker, . Prince Edward,
Samuel Baldwin, de.

John Baldwin, Ameha.

ames Ball, Lancafter,

Villiam T, Ballard, C, City.
Thomas Banks, Manchefter.
Henry Banks, Richmond, 12:
Gerard Banks, Culpeper.
‘Vm. Bo Banks, "V& NI Col.
Adam Banks, Madilon.
William Banks, Orange. .
John Barber, Ifle of Wight.
James Barbour, Madifon.
Ambrofe Barbour, do. ..
Mo decai Barbour, Culpeper.,
Richard Barbour, Albemarle.
James Barbour, jun. Orange.
Allen Barnerd, Fluvannma,
William Barnes, Dumfries.
Ambrofe Barnett, Fauquier.
Jams=s Barnett, Montgomery. .
John Barrett, Richmond.
W.n Bafkerville, Mecklenbg.
Geo. H, Bafkerville, do.
Thom-s F. Bates, Goochland,
Law. Bartaile, Caroline.
T~hard Baugh, Chefterheld, .
CArnibald Baugh, do. -
Jieph Baxter, Rockingham.
Wichard Baylor, Berkley,
Jaroes Baytop, Glo’fter,

A B-arham, Northumberland.
H ) Beadler, Richmony,
Jona Beale, Botet. 3 copies,
- Robert Besle, Madiisn.:
“Feouhen Beale, do.

v ry Boatty, Winchefter.
&Charles Beekiey, Ruflell,

¥ omsart Budford, Caalocte,

" Bovas Brdford, Mecklg,
Eewry B-dinger, Pocdley. 6,
14 nel Bedwoger, Worfolk,

L veid Beclor, Berkley,

| Henry L, Bifcoe, Manchefters

R$ NADMES.

'} Thomas Bell, Charlottefville,

James Bell, Albemarle,
James Belly Auguita.
William Bell jan. do.
Thomas Bell, Orange.
James Bell, do.

‘George Bean, Ifle of Wight,
William Bentley, Powhatan,
Efford Bentley, Amelia,
Carter Bevetley, Culpepzr.
Richard Bibb, P, Edward.
Benjamin Biggs, Ohio.
Richard Billups, Matthews.
Edward Birchett, Brunfwick,

Luman Bithop,- -dg, ,
Samuel Black, Albemarle,
Jofeph Blackwell, Fauquier.
.I“h‘?.a.Blagkmj;’ do’
David. Blair, Vredbg.

- .| James Blsir, do,
-} fatnes Bland, Weftmoreland,

ingram Blanks, Greenville,

| James Blick, Brunfwick,

Cornelius Bogardy, Rando!ph,
I'homas Bolling, Cobbs.
Robert Bolling, Peterfburg.
Powhatan Bolling, Campbell.
Davis Booker, Amelia,
Parham Booker, do,

Wilham Booth, Glo'fter,
Joel Borty, Botetourt. '
Robert Bouthy Noriv'x.
Richard Bowen, Wincheter,
Willlam Rowen, (irayion,
Wiliiam Bowyer, acvguis,
Jonn Bowyer, du.

Henry Bowyer, 3otetourt,
James, Boyce, Norfolk,
William Boyce, Surry,
Al:xanter Beyd, Mecklenbg,
Frzacis Boykir, |, of Wiphy,
I Tohn Baye, Acguila.

}Janzs A, Bralby, Surry,
Sanugl . Braddize, Richn™l




B U‘B §°C

John Bradley, - (,harles City.
Matthew Branch, Buckin ghm.
* James Brander, Mamheﬁcr. a
Nimrod Branham, Albm,
Vincent Branham, Rich’ d. co,
: Lionel Branfon, Hardy.
Larter Braxtou, Richm’d city.
James Breckenridge, Betetourt
Thomas Brent, Norfolk.
Daniel C, Brent, Stafford,
‘Richard Brent, P. William,
Giéorge Brem, Stafford,
Damiel Brens,” do, .
 John' Bl’ink]ey, Bath,

 Fdward Broatdus, “Albemarle, |
‘Robert Bur, Norfolk.

‘William Broaddus, Culpepery
"Thomas Broadiu:, do,
Daniel Broadhead Jr Geocbld.
Witlium . Broadnax, Bruns.
Charles Broadwater, ¥airfix,
Kobert "Brooke, Rich. city. 2.
Jobha T, Brcnkc, Fredbg.
Francis T, Brooke, l:.apmh.
Humpnrey Brooke, Fauquicr,

";:I*:.;uus Irovke, -do. :

v james ¥V, bruomng Amelid,

Jj:mes Brooks, Albemarle, =~ J
"'William O, Callis, Loutla,
| James Callis, Nortolk,

Kebert Bro.:gu, Noriolk. ‘2.
vbex_; anin Brown, ‘Albemarle.
Bernard bruwn, do. 2 copies.
1':74‘3:1 brow 1, do,

dobn Biown, h..lb B
,hwcr. Brown, }*aut'uler.

J 'hn llf(JW.lJ, R o 16
Juires Biown, Fied .udbuw,
Jefie Brow. e, Meckivnbity
J’amcs Bruce, hiaidex. 'S¢

Geofge Bruce, Chaiosteiviiie, | I

Richard Bruce, Albematle.
Timothy bruvud'rc, Pumiries,
Archibald Brycc jun. Guochid,
Andrew Buchanan, Stafford.
Alex: Buchanap, Rickd. ci.
Charles Buck, Shenardoah. 4.

Coruielius Buck Mancl'cﬁ.-. ,

CRIBERS
'N’Vll]lam Buckner Jun. Alb.

B lexander Campoel,

N A M ES,

George Buckner jan. Caroline
David Bullock, Louif:,

"t Thomas Burford (;heﬂerﬁe]d |
‘Henry Burke, Albematle,
+Hardin Burnley, Ricitmond.ci, '

Robert Burton, fenr: Bedtord, -

‘W, Burton, Henrico. '
~ |'Nathaniel Burwell, Glo’fter.
‘| Lewis Burwell, l{l(.hmoud ci,
‘Nathaniel Burwell, K. W,

Henry Buth, Winchefte?,
James Buler, Richu.ond.

| Thohas Butler, K. Wpi. .

Beckwith Butler, Weflinoreld,

Charles 1V, L}.d (. (,xty

’@Vilham Cabell, Amberft. 2.
Nicholas: Cabhl’ .do.

Joleph Cabell jun. Buckingh,

{ Daniel Call, Peterfburg.

James ballaway, Begdtord,
ames Callaway jr. Franklin,

john 8. Calvert, \iorfoll{,
Charles Cameron, Baih,

| James Camock, Alexandria, .

Ambrofe Canlp, Culpeper, -

Rcbcu(,amp, Lichm ond city.
do.

Arxchibuld Campbilly Manch’r,

' Archibaly Campbelly. Charloue.

ames Campbell, Fauquier,”
Wiliiam Campbell, Oiange.
Alex: Campbell, Rockbriuge.

‘H, Campbell,s - do.

Jumes Carnpbell, ~ de. 4 cop.
Lauke Cannon, Dumhu N
Hugh Caperion, ‘Greenbrier.

:A. Cardozo, * thhmond.



SUBSCRIBE

James Czrmlcbach Fre dkfbg.-

Thomas Carney, Randolph. -

"Petrer Carry Aibumarle.”

Jobn Carry  do,

hiienjah. Carryiydo. |

Galond Carr,” - do..

Paul Carringron jr. Charlotte,

Clement’ Carrmuov do,

Mavyo (,ar'lﬂg;on anbelld.

J ferh Camngrun, do. 7,

George Qur'u-gton, Halifax 2.,

P dwuﬂ(. arrington, Rich, ci.
{Jeorge Carfon,  do. .

. Charls Carter jun, Culpeper

]iJ!\yard Carter, Ambirit.

J*ie:,w Cavter jum. Lancalter.
(. hari - Laﬂer, see,

L. a v vartary, Kichmond co,

Yoaacis I A AT wW ytut'.

Joim (.,41":‘:.}! bowtoarr,

Jhn Caruthers, Rock’ridge,’

James Caruthers,  do#

Ludley Cury,. f\/iut!.zb WS

Jobw (,ar},i

I..-::irvp Laints, A wcm..rle.

JDFH“a Latbn, r’v(hﬁv-n- '

| james, Cochran, - Bath.

P. Cavar, Loudon.

Beifiels (,aw, ()ranves

"David Chad w&ﬂw Low,
Jeibea Coathe, " Arceiia,
W, Chamber riayne, T4, Flent.
Wili:am Chambers, Stauuion..
. Wiliam Ghapiman, Mewiin.

Thumes Cndpmm, Lumfics,

'13' NAME

Gllbeq Chriffian, Staunton, -
Tho: Charchill, Middfx. 2.€0p.
Tho: Cliiborae, Lrurfwick,
thilip Claitorne,  do. .
Wam. Cl.iborag, Manch,2¢ cop
Wiiliam Ciasrk,: Albemuile,
James Ciark, Cuampbell,
l noe M \,er dv. .
Joba Clack, Halifax. 5 Cupies.
#ield Ciari, Lunc DI -
Witham Clays kg “siyiva cige
Chiittephey. Clarke,, Eectord,
}M‘ﬂ 43 (.,Iar.c, P()Wh:ta'-.

wier Clargion, (Ao tiariz,
,)avm Clerifon, dv
Wiizm ar.L;on, rauqc oty
"Vﬂl. (/'JW Hitan 5 ,'-: Fiie, it de ]
lca;m' Ol 4y, el vidghd.
ke Clay, Pie tiylvari, -
Jubo. Clayior, Bedionda”
Lviaté Clemeutsy, Elicx,

e Clepeenen, Kanpawa,
J mn Coalier, Sicunton. -

£'v0:- Cochran, ¥red’g, 6 cop:
Ardeicn buc,.e, CunilLevland,
Bowler Cockes, T uikey sfiac,

| hries o ca J.,u..
Aricibalc K.m.xc Buray.
Robere Cocke, _é -0,

: Richarid Cecke gy do.

J(;l" L(ig,uu-, (.J)Lilﬁihdd
Jucob ke Coliony, Kicheiond,
Dang! Coleman, Caroline,

" Czen. Chapman )vn. Moyl ndqjm n Cols, Albedfarie,

Jaimes ‘,,h...l totr, . Mon: pemery,
Maubew (,hcat'*.sm, Chedierid,
“John anw, Frecenckdburg.
jnfwn uwv, .:wiivvaum.
Vircajrhy Chm», Charloticiville
Beary Chilery Carciine,
Jobn i m:.., ST
Fhomas Chilton, Pam Ui,

; ( ﬂul’lC,. (w(,JC\, Hi‘l‘ V‘J'
J Rewigiph Celt

‘ony . Frede: ks
hob.c. Lu..z.rt, b redenickfburgs
Rewey Conn, kel‘tucke}.
Jobn Conncll, th. L dbaenn
- cob’ (um’au, Pendleton,
Cadett Conway, Unanf,c '
pertho Covwars, .,L;pc‘;-r.

\Vahcr < uuhwm 3r. Lianever,
T bn Chowning 1,4 cafier,
Vo iany (,howmu J

G

»
4

Mordedal won- +o, Glo'fier.
i Wiliam Cook, Kichmonds
?z’ Tew , v . - . » ’ -



SUBSCRMBE

Stephen Cogkeé, Cumbedand,
Chaﬂe_s Coptand,” Richmend. -
Overfon Cofby, -Urbanna, - .
William Courss,- Culpeper,

“"Prantis Cowherd, Orange.

Chatdes Cox, Ricbinond city.
Jofsph Cex, Monbngalia. -
Wm. Crofs Craddock, Amelia..
Robert Craig, Manchebter.i | -
Adam Craigy, “'Richmond., -

Geo: *feraighead; Lunenburg.
W iitiam Crarghead, + do.’
Nattidn Crawford, ~ Amherft;

- Nelforr Crowford, - do..

Alex : Crawdord, Augafta.
H. 1. Crawford, Richmauid,
Peter Crawtord, Loutfas-
Gideen iews, Wanmiatter,
Ihac. Citfmeati Lee. '
Rohert Crockety, Wythe,.
Jofin Croudion,- Shenandoah.:

. Charles Croughten; Fred’bg,
Abner Crump, Powhatan,

 Gouodrich Crump,  doe -

= Job Curd, Goochland,

. Jewres Curcy my Frijice: George:

© jJotis Cusrance, Randdiph,

- James Cutrie, Richmond city..

- A.Currie, Richmond . city. 24.

* Berj. Pubney, King &iQueens:

v ‘." i‘:l‘,rj.'fbx';ey, Rickmond Cilyv.

" Langhurne Dade, P2 Wiliam.
‘1. Dade,' ~“Alexandrid.. '
Wi, Dalion, Albemarle,
Frineas Dand, Norfelk..

- ].B: Dandridge, -Richmonds
\vm, Dandridge, New Kent.
“John Dansel, Charlotte.

- Robert Dantel, ©range.

"James Daniel;- Prince kdward,

~john Danicl, Orange.

. Lravers Draniel jr.  Stafford.

" Adam-Darby, Frederick{borg,

1. Darmfdatt, Richmond. .

. Jacob Daughury, Nanfemend,
R S

| Juhn Dixon, ; K.
“| Philip Doddridge,. Obio,

R$*"NAMES.

Birkett Davesport; Calpeper.
iRichard’aDavenpart’, Albemarle.

1 $ohn:Davepport, Berkley.

Baker,Davidfun; Botetourt,
J:Aeph Dividfon, Ramdalph.
Robert Davis,  Albemarle.,

.| James }:avis, . Auguftaj 2 cop.

‘William-Davis, Bedford.
Aquilla:Davis, Fauquier, -
L« wis Davis,” Praoklin.”
John Davis, * M-nongalia.

- | Saimuel-Bavis,. Norfolk.

fazc Davis’ jr. Orange,’

| Jawies Davisys W ythe.

William Lavis, *  do.

Alex’: Dawney, Culpeger.
Juhn Dawion, - Richmond.
Berjanin Day, Frederickiborg
L'homae Peadrick, Winchetter

. James Deuve, Ciimberland.

8. lsedman, Albematle.
'D. Dedman, ~¥do. . *
Wik, Deloney, Niccklenburg,

| Geo: Deneale, Alexandria.
"1 Edward Dennis, Charlotte.

“Jihn Deprieit = jr.. Campbell.

“{Henry Dering jr. Monongalia

Sam.: Dernoville, Charles City,
Matthew Dickey, ‘Grayfon.
James Dickinfou, -Rschm’d ci.
thenry Dickindon, Rutiell,
Thomas Digges, Fauquicr.
Ldward Digges, do. -

+ ¢ ~4-John Difjard, - Henry.

(George Ditlard, - Syffex.
George Dillard, Amberit.
Geeorge Divers, Alsemarle.
-john Dixon . Berkley. . .
"Richmond city.

Daniel Dodfon, - Peterfburg,
John. L orlon, South Quay.

| JohiDortch, Mecklenburg. -

Newman Dostch, do. ™

JubinDouglas, Bath,. .- "
Ackiles Douglafs, Albet{xa;lg.



S U B S R I B 80
Robert quxtba* Auguﬁa. -
'1 bomas Deuthar, Augufta, ©
Jast Gamuel Dowdall, Fred%.
“James Eowdall, 'St ﬂ:urd.(
- Majer I)owm, Jwrk‘\ru.ﬂe. :
“Johin Dowaning, Loum. k
Raw: W. Downman, LanL For
"Trfcph B. Downman,  :'dod
- Wm, Dowuman, P. Vlﬂha;n,
) Edward. Dremgcle, »Bromwick
Wiilism Drope,: ;
hn Dremmond,. ';’Brunﬁmwk
Lilliam Dudlev,. . - Warwick,
Willizm Lhipisid, B ’rku gham
“ Berj: Dulancy, Faisfa:
Wae, #, Dumn : 0
John -Dundas, Ak h,nurf... o
John Dunlap, - do.
JAndre Lgwicemb,  Richmond,
“James Dupuv iry, »hmwwa)
Philip Luvai, - Buckingham,
t Sauel Dovaly-Fravkhn.

Samuel E}cr, Alben,arIE. \

James Dyer;-

Roger 1oy
James Dykes;Fre dcnckiburg
jamcs Dylat ) W aﬁmmton.

J Fafm‘, e of W;ght.
“Ltones Ealt, ‘Hen

W, miﬂon., Wi .sihmyon
"S.awsu Bdwitlon, 8o, -
Tvomas Edmunds, Brunfwi ck
Williaim hnmm;ds Jr. Fauguier
Richard Edwards, Suiry.
‘William Edwirds, do. . -
Joleph Bgglefton, Amclia,
Richard Egglefiin, - do.

Muscus Elean, Richm: oid city’ th. Fouthee, Kichmend Cly,

Rolph Eidridge, Buckingham?
Rébert. }‘_.Iey, de of "W;ght.
‘Nathan Ellingior, Rufleils © -
Jobah Ellis, Amherft,s .
“Thomas Eilis, Orange.

'})am’?s Lw.nt, do.

LWilkis 'k, verett, -

vﬁezmah L!m, bpotxylvﬁma,.

R B NAMES

-'Thomaﬂ Ehmnr:~ Ameha. .

Pcur Epes, i’nuce Grorge,
‘erer Epes. o Lungnburg.

'ju‘m krwin,  Bath, :

ncock Euftace, Stafford.

-Madifon,
Napfemond, -

1 Charles Ewelly” Prince Wikiiam
Joba Ko Win, Ro:kingham.'

. Widliam b,

I Damue) Ewing, Ruiell.

Wiiliam L"“'“bv bedfo;d

e

""umb Faule on, Surry, 2 cop.
bam. G. Faunteroy, K & .,

"egr, Rocmp;:ham,
,.1 cnduﬂ Alcxmdl i

5
'jacpbt F l‘ﬂ\.r, Hard,.
{-Adam Either, .

do. .
Fran, ¥ itzgeraldy Nott(;. 3 €o,

Thomas C. Fletcher, ‘Albem,
* | Richard Y letcher, Erunfwicks

Henry Flood, Duckingliaiu.

| Bruvie Hounoa, Pownalan;:
e homaﬁl‘lournoy, P. Edwaids

Rich, H. Foote, P, William.
J. Foulines, x"owhamu.

Jobn Faiter, + Alcxandria,
reregrine I*oﬁq, Monon'r‘.l'a.
‘Thomas F oulkes,’ Mcc;knb g

inhxam hw b Luckwg,,ham.v

NS

T komias. Fox, K. William, =~

| Gro: Fravele, Shenapdoab.
4 Willizm- Frozer, Sponylvanxa., '

Archibald Freeland,, -Manch’,

1'Geo: French, Frederick{burg,
, jfamcs;:F retwell, Cumberlands



SUBSCRICE DS NAM

Thomas Fnend Chcﬁcr.,.lu.
-Reuben Fry, M“ddon.
Charles Fulgham, [, of Wight

- Bartto, Fuller, I redcw.z.'burg
Samuel I‘ulton, Auguﬁa. :

G

Philip Gaines, (yray{’nn
Ehjab (,auher, tlamprhire,
Jo M. Galt,  York county.
Mat, Gambill, Rockingham.:
_ Robt, Gamble; RlChﬂlO“d ci..
* Michael Garber, Stiunton.
- Fiancis Gardner, Monongilia,
Edward Garland, Alsemarle.
- Rice Garland, do,
Clifton Garland, do.
Robt, Garland, -de. | ~
Peter Garland jr. Lunenburg,
Thorias Garnett, K. (ﬂ:oruc.
Henry Garpetr,, Louifa. o~ -

Thomas Garth, Albemarle.,
,ﬁhomas (Ja'Llnc, Northumbd.
John Gay, Rockbridge,
Reuben Geotgey Henrico.
James Geoq,e, ‘Goochland,
James Gibbonsy Philadelphia..
George Gribfony  Lee.
John Giblon, Dumtries.
William Gibfon, Randolph.
"William B. Giles; Amelia.
David Gillafpy, Albemarle,
thah Gillenwaters, Wathingt,
Thamas Gillidt, Rickmpud cit.
James Gillies, Alzxandrja,
" George (7.lmer, Alemale,
James Gilmore; -Rockbridgs.
Johm Ginneth, Randoiph.
Andrew ()lafl 1y Maditon.
"James Gold, Rockridee,
Jofeph Goldihwaite, Biltim.
Phitip Gooch, Ambierts -
Francis (_}'l)Okh Noitoway.
 Parke Goodal', Harover..
Robert Goode, Chefterlizld.

1 John Goodwyn,, G

£ S
Juhn Gonde, Brunfuwizk

P hyas unodn, Chel .cr*ltH
oamud Goode, Alack! cn‘aurg.
,,y.-)rum 1- ‘dee, Hearco,
Adam Goudlett, Orange.

| Horfe! ey Goodman, Albemarle

jnhn Goodrich, Tl of Wight,
Iomas Goadwis, Frederichy
Pobt Gaodwin, Southimot, é
feenfville.
Yenk.

Wilitgm Gooiluy,
Alesi-Gerdon; fribemorle,
James Gordod iri Crlpaper,
_jnhn Fardon; Northumoerland
MNathaotePGprdon, Orange,
Michael. Guham, Badgford.

- _Itrm:s Graham, (reenbricry

Lich, (Graham, Dumfities, 2 co.
Rohert Grah: am, Wythe,"
Uriah Grandy, andolps.
Witliam-Grant, Prince Wil
_Rubert Grattan, Saunton,
C. Graves, Chetterfield.
Thomas (:nwc s jr. Madifon,
..lgah Graves, '\lrc.duxousg.
Francis G ray, A“wm wley
William Gray, Culpeper.
Vigcent (T'ay - Abxadrin,

| Jobn Gray jri Greenbrier.

Gegr Gray, Richmod ciiy.
Berryman-Geven, Halilix,
Geor(reen, Richmon] dity.
Archibald (Iz'f‘"i., Meckkenbg.,
AFtief Greony Moattoway, s
Raohert (1.~vv . fhan h‘p}.
Tim:i Greer, Fredemekibnes,
Robere G ccnh"w, Wontiur L.
Sam, Gueenhow, Frederckidy
James Greening, Albe narie.

Dhadre\th ’(J[lti, (er‘ !Uﬂ

&nq"r Gregory, Heorden,
WWilitam (n‘c'r« tyy . Willm,

| Rechard (ergory, Matrews.
t Rogee Grcway i, Mecklenb .



sU- B S CR IB X

Thomas Grifin, York.
Daniel Grinnw e,
John iY; (n'.mcs, Albemanle,
Jon Guentane . Guocaland.
Daniel Guerranty: do.

Jon Guor, Richmond city.
"Thomas Guanell, Fairfox, .
William: Gun"rll jr- 1 oudon. :
Wm; Gunyon, Dumfnes. ..

H.

John Hacldey, Cmpepe"
Jofeph Haden, Flavannz.
John Hague;. Richmond city.
George Hairfton, Henry. .
- Lewis Hale, Grayfon, o
‘Wilklam Hol jr. Halifax.
Thongas Hally” Fravklin,.
William HaL, Gloucefter.
- Benj: Haill, Habfax, . .

Taac Hall, leterfb g
Elitha Hal, Frederlckfburg. w}
William- che}, Bedford,
William Falley, Al x: drm. -
Szl Hancook, ;Mdford o
T* o .ofus Ramford, K. Geo.
W, A, Bayper, Alexaudm.,
Fames Harpe: 1, Portfmouth.
John Earsis, - Albemarle. .
Will sm Ha'm Axﬂhcrﬁ;
Berjamin E"Axm, ¢o.. -
Will..m Lee Bagig do,
Wiltusm-Hirrtny, Bed o'J .
Jobn L. Llarm, Goochlind, 2
Edmn. H»m{o'., Richmong. 2.
James Har #o, . Lrumwux.
lnvoprwl.ns Murrii n,‘ do.

Borj, Hairifor jr. 1. (:eo'"f’
Beri. Harrifon, i\ccmngham.
- Bz kil Harriiony | des
£ odiew Hearr, Aloem sarie.

To'n Homryy Hoi ginghwn, :M

W, Hurrihor:e, Alw xardsia,]

- Wiiliam Flarvey, Freder! ('{..;D«r

Ferdrig.

‘Haac henid

4 Wi,

-»uut!*‘*w L F: 'V'*‘ .qutO'.H't-

X .
R §S.
Tahn Harvie ;ﬁw h. cit, 2 cep-
fies Harwel), . Mockiesburg
Brlafon alwwdl. Suiex.
Cread Jaikioe, P Bdward.
Edwd. -m;xwv do. -

U Hatkin,, C.mb-riand,

;“nj. Hatcnor, Manchefter.
Gide-n Huawcher, Georhland.”
Afsl Hath, Randoiph.
Wm, Hawka 17, iRichmoed cie

N A -M

| George Hay,, i'eter(bure.

William Hay, l‘..hhmond
William Hay, Grayien. o
John Hzymond, ‘Harrifos. 6 °
Anthr, Hayvjey Culy eper.

1 George Haywond,
]nfeph Hesle, . Bauqun t.
Fhomas Healy, Midualefex,

| John Heath Morthumberland,”
| Godlove. Heifkel,

Fredk’ fb"u
Peter Beifkelly r.bt’aun.on.
David, Henderfo; 5 Fredkfog: 6.
]ames tlenderion, Wmiburg..

- Johu Henderfon, Albemai-
| Patrick Hendren;: Cha-. City.

Wiliam Hendrick, Miecklen g,
Georze:Hen g, Geomga. -

ol endleton..

John Henr-',' Riciimond..

 W-lliam Herkert, ‘Ale.andria.

Wiliam Re,—r'"ert, BOLCLOMH :
Jobn Herndon,: Hpotiyl. an 2.

{vgward- F'em\lon, do.”

Edwd..Fernden jr. do. 4&;).’
Wm. Herndon, Frederick’{bg!”
Herring, Rorks “Jbam.
A. Jierrng, do. - .
ames h’evex, niec x.lennur_:r.'
William Hickman, 1o: Wamn.
‘mn Hi ks Richorond- Ch}
o Bl Chefterfied.

wu-ﬁ Id H4l, #ranklin
tranzis Hilly Greeatvilie.

| Eenry Hill, :Maditon..



SUBSCRIBE
! - .
Baylor Hill, Norfolk barough
Armiftead Hill, Peterfburg,
John Hipkins, Port Royal.
Alexander Hite, Snenaridoah,
William Hobfon, Cumberland:
M. Holloway, Mecklenburg.
John Holman jr. Cymberland,
Hugh Holmes, Winch’r. 2.co
John Helmes, Mecklenburgs -
James [30!;, Noifolk county.
Joha Holt, Sutrye ~© 7
Patrick Home, Brafford.
Robt. H; Heoe, P. William.
Lawrence Hoof, Alexandria:
John Hook, Franklin. =
John Hoomes, Card'ine:
Thomas Hooper, Richm’d cit.!
James Hopkins, Alsemarle.
Samuel. Hopkins, Meckle burg.
John Hopkins, Riclimond city.
X -llis Hord, Staffrd.

John Jeckfon, "airfax,
John James, Fayquier.
\James Jam<, Dumfies. .

RY NAMES

jaimes Iniics, Ridheiond city. |

Nt v
George jmckfon, Harrifon.
John Jacxis , Randolph.
t.dward Jackfo, do.

Heriry Jackfon, do.
Samuel Jackion, dos

Thomas Jamefon, Henry,
Tho: Jefterfon, Monticellp,. .

18 murl K. Jennings; Henryy

James Jete, Culpeper.
John Jert jro  dos

e

\William Srarke Jet, Weéltni,

Benj. Johnfons Orange.
Grorge Johnton, Fanquier,

Joteph Horntby, 'Willhmfburgz
Jobn
Geo. Houft ., RocKingh: m.
Rohert Houito:; Greenbuer.
William Howard, York:
{:}u}cp Howlert; Am li..
illiam Hoxfey, G eenbrier.
H. Hudgins, Matrhews.
Chriftopher Hudforl, Albemarle
Francis E. Hudo ., Amelia,
Daricl Huff; Brunfwick.
James Huff;  1.ee.
Peter Hull; Pehcleron,
Alex, Humphreys, Staunton.
A'homas Humpkire :~5; Camphe]l
T. Hungerford, Wettmoreland
John P, Hungerford, do.
Pleafant Hunnicut ; Sufiex.
David Hunter, Bkl v. 2 cop.
Charles B. Hunton; Albemarle.
Ifaac Husft, Lancafter.

Hofkins, K. and Qu ep. |

William John'o -, Hauover.
Peter Johnton, F:i.ce Edward,
Jawes Jorntan, Prince William
iZuch . Johnften, Rockbridge.
Richar ! Johnft n, Fredericib’g

{Jomes J-p it -ny Cartine.

Amos Jo'iffe, . r:derick:
Alexan er Jiacs; Amclia
Thomas June, Brunfwick,
iC,bé(lés 13 Jopes, do.
Jofias Jones, 'Buckingham.

. es Joness Caroline,

tury Jonr., Dinwiddie,
Themas T. Jones, Fairfax,
Frederick Joness ¢3oochlands
Miuetree Jones; Gr. yfon,
Callom Jones, Richmond citv.
Benjumin Joues, Henry.
Thomas A. Jones, Mecklenbg,
Francis jones,  do,
John Jores; Frederickfburg,
William Janes, do.

Thomas Hurft, Northurbe 1 ndHowel Jon-s, Sullex,

Jobn Hutchinfon, Greerbricr,
Dauicl L. Hylton, Henrico,

John Jo:don, Shesandoahs

%



", Jacob Kinney,

SUBSCRIBE

: 'Ro‘;ﬂi:,rt Jouett, Charlotrfville,
E¢w, Jourdan, Lunenbufg.
Ch.1l.s Julian, Frederickiburg.

Dav'd Keane, Botetourt.. 7 cop.
Jehis Kcarnes, Portfmouth.
Toha Kearfleyy Berkley,

James Xer, Surry.

Abraham Keen, Mecklenburg.
William Xeene, Halifax.
Thomas Keith, Fauguier.'
Henry Keller, Shenandoah,
John'Kelly, Charlottefville.
Tromas Kemble, Culpeper,’
-William Eennerfley, * Augufta.
J. Kent, Mortgomery.
Themas Ker, Cumberland.
Jotin R, Kerr, Albemarle.

John Key, do.
Jofhua Key, do.
T"andy Key, do.

George Kiger, Winchefter,
Peter Kinder, Wythe,
“Thomas King, Ifle of Wight,
Robert King, Moutgomery,
Miles King, Elzabeth-City.
Thomas Kinkead, Augufta,
Chefley Kinney, do.

, do.

Joleph Kirkbride, P. William.
Jercmiah Kirtley, Madion.
Francis Firtley, Rockingham,
8¢, Clair, Kirley, do.

Conrad Kremer, Winchetter.
Jacob Kuhn, Frederick{burg,
Jacob Kygor, Staunton,

P .

Benjamin Lacey, Albemare.
Pavid Lambert, Richimond ci.
Wathaniel Land, Southampton.
Geovee Lane, P. Wiliiam.
Yilliam N Lane, Weitmoreld,
Thomas G Langley, Richmd,

RS ‘N AME 8.

John Lavprade, Goocbland.

" |Robert’ Latham jun. Culpeper.

Peter Lauck; Winchefter,
Geo: Laughlin, Richmond ci,
Witliam Lawrence, Louifa.
Harry Lawrence; Hanover.. .
Henry Lawfon, Lancafter.
John Lawfon, Dumfries, *
tlifha Leak, Goochland, -
Walter Leake, Albemarle.
Henry Lee;. Weftmoreland.: |
Charles Leey Alexandria,
Ludwell Lee, Fairfax.

Henry Lee,” Colchefter. ‘
Thomas Lee fen. P, William,
Philip Lee, Weftmoreland:
Wm. Lud. Lee, Gr. Spring..
Thomas Lefiwich, Bedford. "
Joel Leftwich, do. :

1Johin'Legg, Fredbg.

Lzekiel Levy, Richmond co.
Robert W. Lewis, Albemarle,
Charles L. Lewis, 'Alberdarles -
James Lewis,  do. *
Andrew Lewis, DBath.,
William Lewis, Botetourt.”
Warner Lewis Glo’fter 2 cop.
Benjamin Lewis, Henrico.
Thomas Lewis, Kanawa,
Henry Lewis, Madifon.-

John Lewis, Mecklenburg.
James Lewis jun, -F;(ede?ick{bg,-
Howel Lewis,  do.

Henry Liggon, P. Edward.
James Lilly, Frederickiburg, |
rjoh‘n Lincotn, Rockizzham,
Georle Lind, Shenandoah,
Reuben Liudfay, Albemarle.
Alex: Lithgow, Dumfrics.
Charles Little, Fairfax:

John Litdcjohn, Loadon.
Richard Littlepags, Hanover,
John Lockweod, Alex#. go.
Ralph Loftus, Rockingham.

David Lznier, Henry.
‘Willi:m Lamphier, Alexandria,

Thomas Logwoed; Bedford.



SUBSCRIBERS

“Villiamv,Logwood, Cheiterfd.
Edmund Logivood, Powhatan,

N AME 8.

{James §. Matthews, Portfmth,
'E. Maule, Richmond. ‘

William Long, Richmond city.|John James Maund, Weftm:.

William Long,” Greenbrier.
Peter Lott, Charlottefviile,
Samuel Love, Loudon.
Al:xander Love, Norfolk.
William Loveil, Frederickibg.
William Loving, Ambherit,
John Loving jun do, -
ZLech. Lucas, Frederickiburg,
"T'homas Lumpkin, Bedford,
{ames Lyle, Manchefter.
Villiam Lyle, Rockbridge.
Peter Lyons, Hanover,
\Vill‘igm Lyie, Kentucky.

James Machir, Hardy,
'i homas Macon, Hanover,
James Madifun jun. Orange 2.
‘I homas Madifon, Botetourt,
Villiam Moellary, 1, of Wight,
William Mallory, Orange,
William Manfor, Hanover,
Charles Marckle, Bedford.
George Markham, Chellerfield.
Bernard Markham, do.
V. Markham, Powh.tan,

IFontaine Maury, Frederickibg:
Robert Maxfield, Rapdolph.
James Maxwell, Berkley.
William Mayo, Henrico.

John Mayo; Richmond city. 2.
George Mayo, Chefterficld.
Jofeph Maze, Bath, -

John M’Bride, Rockbridge.
James M*Campbell, Ambert.”
Chas, T, M’Carty, Richd. co,
William M’Carty, do. |
Breholomew M*Carty, do.
Enoch M’Carty, Warhigton,
Danjel M’Carty 'jr. Wettm, 2.
James M"Chefney, Auguita,
Charles M’Clain, Rockingham,
Willigm M’Cleery, Mononga,
{ames M’Clellan, Charlotte:
lamgs M’Clenzhar, Milton.
James M Clenay, Nanfemond,
Chritiopher N’Conn'co, Petbg,
Joha M?Coull, Culpeper,
John M’Coy, Grayion.

Oliver M’Coy, Pendleton.
Samuc! M*Craw, Richmond ¢,
james M’Craw jun. Halifax,

Jobn Wlarfhall, Richmond city.!‘Willinm M’Craw jr, Peter{burg

P. Marftller, Alexandria,
Hudion Marir, Amheri,
George Martin, Albeinarle,
Pleatant Martiug, Amledt,
Jolzph Muiting Heny,
Wiiliam Martir, Harzifon,
Jofeph Muton, Braufwick,

AGeo: M*Creedic, ivlanchefter,

John Ni’Creery, Tlumfries.

iobert M’ Culiogh, Staunton,
Andiew N’Dqwrly Amherft;
Robert M'Dowcl, Staupton.

Tames M’ Dowel, Rockbricpe,

U1ames M’ Fatlane, Ruffell,

T'hos. Malun, Kichmond ci. 4, 2. M*Gavork, Wythe,

Enoch Mason, Stafford,

-John Iviafun, Sufiex,
{ohn Maion jun. do.
Villiam Malienturg, do.

Cargil Maifenburg, Peter(busg.

Richard Matihews, Augufta.
Thomas Mathews, Noifoik.

Randal Mi’Gavock, do.
Aschd. M (Gill, Winchefier,
Andw. M’Henry, Montgs
Jomes M’Ilhany, Loadon.
'John M'Intire, Ohio.

| Jeremiah MKKay. She s2ndoah,

{Wiliiam M*Kee, Rockbridge.



SUBSCRIBERS NAMES,

M.

Greenberry G, M'Kenzie, Gr.
Duncan-M’Lavchlas, Columbia

¥.. M’Nair, Richmond city.
n M"Neal, Culpeper.

oh
{‘V.lliam M’Phecters, Augufta,

Alexander M’Rae, Di:widdie,

Archibald Vi’Rae, Manchefler.

A. M’Robert, Richmend eity.
Everard Meade, Amelia.
David Meade, Amelia,
Andrew Meade, Brunfwick.

Robert Means, Richmond city.

Robert Meafe, . Alexandria,
Ifaac Medley, Halfax,. .
Ambrofe Medley, Madifon.
John Murcer, Frederick{burg,
Robert Mercer, do, o
Wm D. Meriwether, Albem.
Charles Meriwether, do.

T homar Meriwetber, Lauifa,

Pretrvman Merry, Orange.
Jacob Micheaux, Powhatan,
Willlam Michie, Albemarle.
John Michie, Louifa, """ .°
David Michiey do.. ;
1faa¢ Miller, Charlottefville,
Samuel Miller, Aqguﬂh’,
Themay Miller, Port Royal,
Thomas Miller Goochland.
Heath J. Miller, do;
Joha Miller, Botetourt,
Menan Mills, Albemarle,
Jofeph Mills, ‘do. %
George Minor, Fairfax,
Dabney Minor, Richmond ci.
Garrit Minor, Louifs.
~ . Jobn: Minor jun, F i'ederickqu
~“¥'bomas Miner, Spotfylvania.
Tohin Minter, *Heiry, o

Thomas Mitthell, Waihington,

Thomas Moflett, Augufta.

&4

ohn Mentgomery, Wythe.,
ga“m'uel Mo%dy, lr{yi"chmmi city.
Moody & Price, do. y3 copies.
Edward Moore, Albemarle.
Thomas Moore, Amherft.
Cato Moore, Berkley, -
alexander Moore, Ch. City.
Cleon Maore, Alexandria.
Jelle Moore, " do.” =
James Mocre; Rockbridge.
Andrew Moore, do.
Gideon:Morgan, Staunton,
simon Morgan, Fauguier.’
John ‘Moerrix, Campbell.
William Moiris, Kanawa.
Alexander Morfon, Falmouth,
[.. J. Morton, Charlotte.
William Morton jun, do.
acob Morton, do.

ames Morton, Prince Edward,
Wade Mofby, Carteérfville. -
Samuel Mofby, Richmory
Richard Matby, Powhatan
Lict. Mofby jr. do, '
Chorics Mofeley, Buckingham.
Hillery Mofely, Charlotte.
Fdward M. feley, Cheifterfield.
Alexander Moftley, Novfolk.
Peter Mofejey, Powhatan,
William Moieley, do. *
William Mofeley jun, do.
Thomas Mountjoy, Stafford,
Samuel Mulford, Richmond ci.
Ldw. E. H, Mullin, Berk, 2 co.
Edward Mumford, Powhatan. -
john Mundell, Shenandosh,
Villiam Munford, Meckleaburg
Weat Munfon, Hanover.
Witliam Murray, Ameha,’
Samuel Murrell, -Albémarle.
ames Mufchett, Dumfiies.
Richard Mufe, ‘Weftmoseland,

city.

.
3

f ' JA. Muftoe, Bath,
Thomas Molloy, P, Edwd. 2.
Jos- Jores Monroe, Albemarle.

Moles A.

et v

Myers, Goochlagd.

-




SUBSCRIBE
N

Alex‘and}r Nairne,

Matthew Neale, Fauquies.

W. Neely, Wythe, *

William Neile, Lee,

Abna. Neill, Winchefter,

Alexander Nelfon, Augufta
'?orkl“,

Wm. Nelfon. jud.
{Ne'ﬂmoreland.

Will, Nelton,
Jarwes Newby, F rcdﬂidt@g.

Barham Newfom, Sulfex.

Willoughby Newton, Weftm.
Wilios C. Nicholas, Albemar.
~do. v cap.

{(:hn Nicialas,
Joka Nicholas, Stafford.

Charles Nitholfon, Suifex.
- B. Nickols, Alexandria,

‘Fhomas Nicolfon, Richm, 12.

William Nimmo, P. Anne.
ames Nimma, Norfolk bo,
John Nivifon; ~ do, ;
T heoderick Noel, Effex,
Bat]l Nooe, Culpeper.
Thomas Nornvan, da,
Richard Nortis, dp. 2 cop.
Septimus Narris, Fauquier.
Philip North, Staunton,
William Notvell jr. Lynchb’
Reuben Noryell, Amherft.

Thomas Norvell, Richmand ciy
Spencer, Norvell, Albemaile.

o}
_John Old, Albemarle,
ames Qld, do.’
ohn Qliver, Bath,
Benjamin Oliver jr. Hanover.
Thomas Oliver, Dumfries,
James Oliveg, ‘Cayolinc.

Benj. G. O, Weftmoreland,

Enoch Ofborne, (srayfon.
Frazser Otee, -Bedford.

ﬁQWarH Owens, Norfelk bo. .

Fredsb’g, |

RS NAMES.

P

&hn Pace, Henry.

Mann Page, Mansfield, 2 eop:
Robert Page, Winchefler.
Marcus Faine, Suffex.

ohn Pancake, Randelph.

avid Pannill, Pitlylvania,
Thomas Parkey, Frederick,

J» Yarker, Ifle of Wight,
Andrew Parks, Frederick{burg.
David Parry, Augufta.
liaac Parfons, Hampfhire.,
Matthew Pate, Bedford. .

David Pateerton fen. Buckingh,
Nelfon Pasterfon, Cumberland.
ohn Patterfon, Matthews.

. Patterfon, Noitoway. ,
James Patterfon, Pendleton.
James Patillo, Charlotte,
Robert Patton, Frederickfburg.
William Payne, Fairfax,
Archer Payne, Goochland.
Reuben Payne, Henry,

Benj, Payne,Norfolk borough.
William Payne, Pitfylvania.
William Peachy, Richmond co.
Richard Peacock, Frederick{bg

g.\George Pence, Rockingham,

Philip Pendleton, Berkley,
Fdward Pendleton, Culpeper.
ames Penn, Campbell. -
veorge Penn jun. Patrick.
Deérick Penmbarker, Shenand.
Areh; Perkins, Goochld,
George Perkins, do.*s"
Dapiel Perkins, Wathington.
 Jarpes Petiigrew, Frederickibg.
Benj, Pettit, Stafford.
Wi,ﬁxa_m Pettway, Greenfville,
Edward Pettway, do.

{, Peyton, Winchefter,

Val. Peyrony Stafford,
Willigm Philips, do.




SUBSCRIBE

William Phitips, Lovifa,

Geo. Pizker, nichmond city.
The sas 2ivcey Hlz of Wighs,
rhp Plevee, fdnes'City, -
K38 Pieri e, Wellnorclan
1t Pidhr, Bath, -
" imas Pindell, Monongalia,

i

v

Ry, NAMES,

ié
Robert Quarles, Flavanna,

John Q.arles, Columbia. *
A. Quarrier, Richmbnd city.

. R
K.}

i

L :: Pittmar, Wefimor-ard. |

¥aic W, Pleafants, (G~o-hland, Williain-Radford, Richmond.

- Samuel Plesfurts jr, ‘Richmond.
Goorge Poage, Bath.

Wiilism Poage, ds;

Jobn Poindexter v, Louifa.

R bert Po'ard,” Richmond ci,
R chard C Pollard, Albemarle,
Thomas Pollard, Paletar,
Wiliam Pollard, Harover,
Robert Pollard, K. & Queen.
Nathaniel Pops’ jun.” Hanover,
William Pone, Goochland,

Drury Ragfdale, K. William,
iCharles Ralls, Stafford.

|james Rz mfay, Augufla,

Henry Randolph; d:eﬂe'ﬁcld. :
Richard Raadolph, Henrico.

‘Prrer 'S, Randolph, do. .
Brets R2ndolph, Powbatan,

Jobn Ranfuell, Faoquier,
Richard Ratcliffe, Fatrfax.
James Pesburn, Montgomery.
Jjo K. Read, Norfolk borough,
Thomas Read, Chatlotte,

Na:haniel Pupe, (Grayfon.
Alexander Porter, Greenbrier,
Robert Perterfield, Auguftas |
Thomas Pufey; Spotfylvania. |
Pottie and-brick, Louifa. '
Wi liam Powersg?Randolph,

- William Prentis, Peterfburg,
J. Pretton, Mosirgomery. 2 co.
Robert Prefion, Wafhington,
Francis Preflon, do. '
Walter Prefton, do.
William Price, Henrice,
James Price,  de. -
‘Wiliiam Price, Louifa.
Richard Priee fen. Ruflcll
Richard Price jr. do.
Richard Piice,” Albemarle,
Daniel Price, Prince Edward:-

William Prichord, Richm. 20,

Jubn Priddy, Hanover.

‘I homas Profler, Henrico,
Chuiftopher Pryor, Glo’fier.
J- Pry cx, Richmond city.
s#liyn Fryer, Kanawa,

Yohn Purnall, . Edward. 2 co.

JWillisrn Rennick,

‘Henry Refpeis, Matthews,
" {Benjamin Rice, Rediord, < «7

#

Thamas Read juri. do.
Clement Read, do.
John Nafh Read, ' do.
William l¢eat, Frederick{bur
{/}hn Redd, Henry.
incent Redman, Richm’d co.
Samuel'Read, Berkley.
B. Reeder, Monongalia
Thomas Reid, Campbell.
James Reid, Dumfrics.
Robert Rennick, -G:senbrier.
O,
Sthrefhley Rennolds, Eflex.

Za.

r

iJohn Rice, Rockingham.
William Richards, Culpeper,
Atch. Richardion, Suffoik. 13.
William Richardfon jr. J. City
Samue) Richardfon, Fluvanna.
Jordin Richardicn, Greentville,

+ Iomathan Richefon,: Franklin,

John T homas Rickets, ‘Alex’a,
Willis Riddick. Suffolk.




SUB"CRIBF

Jofiah Riddick, Nanl'emond.
James Rind, Richm’d city.
Jacob Rln'kﬁ';, Shenardoah,
Nathiniel Rivers, Greenivilie:] -
Richard R!xcy, Fauguivr.
‘Thomas Reane, Miliickx.
V’llham Roane, dos.

lex : Roare, Fred: nck{b,ra.
Picataot, Rob*rts, Au:cl a |
Thomas, Roberts, Halitax.
John Robertfon, Louifa. *,,
Matthew’ Roberifor, A'nc!m.
William Robertf—m, Auguif
John Robertl'on, Fraoklin,

i
a
f ! hemas Saunders,

|c.

R$ NAMES,
C. Ruﬂld
S

dOo
v

:fazc §: .;hé, Chefterfeld,
fon S.hinon, dmr,'.

A\Wiiita . Saler . Sury,

Hymao Samuel; vthnmond cit.
Philip S:aiam, Gleucefler,
Javid Swnders, s dtord. -

mnfwtck
Pater 8. atders, Fraukiin, . 4
“nancellar £7, Saunders; Powd.
N.‘l"‘ le -Jﬂv‘zgtyﬂ[\o Ka\tq *

’

Wm. Rob.rt[on, :(u:hmcwl cu,u amplu.r Suwyers,” Boretourty ¥

W. Peter Kabeﬂfon,
David Robertfon, P“*”r.bmg
.Mcni‘M Rabinfon, Smiyt’d.
Beij amin Robinfon, Albemark:
W;lllam Rohinffm, I\‘mumlum
William_ Robinfon, Spatfyjvania;
William Robinfon, K’Iont o,
Matth. Rodes, Albemarle. 2 200,
Robert Roebuck, Madifon.
Achxl‘és [\cgcr», Albcmme.
Bird Rogefs, “doy, .
George Regers, ‘Fauquier.
‘Thomas Roacrs, anover,
Andrew Ronald Rx.hmo.;\J ci.
Edinund W. Rootcs, do.” .,
Thomas K. Reotes, F ed'h rg
Jeffe Roper, Rn;hmqm{ Citge- .+
John Rofe, Ampeiff, .
Kobert Rofe, Fauguier, . “:
Wm. Rofe, -Kichmond ¢ify, .
Berj B. Rofler, Sufl%.
John'Réwland, Henry. .
Beverléy Roy, Effex.

Hugli Koy, Spotfylvaniz,
Jobn Royal, Amcli».
William Ro;(fcr, Gooshizad,
William Royfter jr. o
Reuben Rucker, Oxa; 1gi
George Runnocks, Raguiclik,
George Ruffin, P. Georue.

SN
(e

Totto._2.1Xobeze Saver-

,,}.hn oo

L\."bvfl o
.\,ruom Sackop, Pitthlvinia

» Wythe, -
Cornchuy po hcnk,' '.,.,.ulotthlHe
Samucl. bd‘ercr, Richmond ci.
John Sco, Albgniade., -

Tamuel ‘:xcott. Campbell,

John 3 Srott, - SHadifax,
jo‘.uny Scott, Lirange,
Thomis wat,,.&’ ‘Edward,
Daniel Bearsy & s:.dulph.,

Tohn Scawell,. Gloucefier,
Jmes Szrwright, Augulia.
William- ‘)eg'.s, .dm. iclex.

s

.- Abel Scymour, Hardg.

Lyne Shacxleford, K. & Queen
Aadr»w ohann‘m wuckingh.
Bar rcl Shaip, : u-rlto.

Leowud Show, Wythe.

. Miartia Shrarman, Lancaiter,
“Dznial Sheidy, Wythe,

Samuse tb’\r.l-, Yo: k.

'0(" ‘;A un lx.w Az !t:"ﬂ
ta, duochland.
R 8701 A “-.: J” U

homa = vlﬂ J i eRy Lou’kn’
‘Ismcs She ek, Co. ,
oy Morfolk eo.

..}'

Joha o secpoad, Richmonl,
P qwad’ ur'uhvrd 1' redbry
Sugriard & Al i sder, Vs in 14



SUBSCRIBE
William Shields; Powhatan,
Thomas Shore, Cheflerficld,
Johin Shore, Prince George.
Samuel Shrewfbury, Bath,
{_ohn Shrewtbury; do. }

homas Sitirens; Brunfwick:
Richard Simplon, Fairfax:

mes Sims; Albemarle.

faac Sitler; Winchefter:
George Skillern; Botetourt?
Wm: P: Skillern; Wathington:
;ohn Skinker jun. K George:

hilip Maughter; Culpeper.
Samuel .Slaughter; do.
Smith Slaughter, Berkley.
DaVid W‘%ﬂh’ Rﬁndolph.
Thomas Smelly, Ifleof Wight.
Thiomas E. 8mith, Charlottelv:
Geo: W: $mith, Richmond ci:
Alesander Smith, Alexandrias
Stephen Smith, Franklini
Thoinas Sniith jun Matthews:

ohn Smith; Madifon; 2 copies;

fasgc Smi:h, do.

ohn Smith, Pitfylvania:
dfiah Smith; Powlvatan.
in Smith, P. Fdward.
Jathés Smith, P, William,
Charles Smith; Richmond coi
Benjashin Smith, Rockingham.

Henty Smith, Rufiell, 2 copics|Alex: Stuart,

John Smith;  do.
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"PREFACE.

' VH E -importance of the fubjet, of which the author hag
- treated in the following work, has created, in him, an
unufual {hare of diffidence, in fubmitting it to the public, He
is fenfible that even on the njoft extenfive plan, it would have
been & work of iminenfe difficulty to convey the neceffary infor-
mation on all the 'various obje&s which fall under the jusifdiGtion
‘of a thagiftrate, both as a confervator of the peace, and as a
judge of record.” ‘But when, in attempting this, he' was con-
fined to the narrow limits of a fingle 6&avo volume of fix hun-
dred pages, the difficulty became confidesably greater, and his
hopes of attaining to any degree of perfeQtion,; wsre proportion-
ably diminithed. ~ It may,’ indeed, be afked, why was the plan
of the work fo litpited, as to preclide the ddmiffion of svery thing
which related to the office of a Juftice of the Peace in his fe-
veral capacities! To thofe, who confider, “that, in this ftate,
the enly compenfation which a ‘magiftrite receives for his fervi-’
ces, is, a confcioufnefs of having a&led from patriotic' motives,
. in the acceptance of a laborious effice,  ‘and thus difcharging his -
duty as a member of fociety, the alifwer is obvious. ~ Frugality,
then, became an effential part of the plan —But the authar would
by no means infer that his attention to that poist, 'has drawn him
into 2 neglet of the more ufeful parts of the publication. He is
well affured that in comparing this treatife with any- other now
“extant, it will be found to contain not only ti;pifcfii;;;ful informa-
-fion on the fame. fubje@s, but a greater variety 'of precedents,
befides feveral additional titles, unnoticed in any other book of
the kind hitherto publithed either in Great Britain ‘ot Americae
""" Doétor Burn’s Juftice publifhed in England, and M. Starke”s
in Virglnia, bave long afforded confiderable affiftance to ohiry-
“Magiltrates, But as the former was calculated for the meredian,
of thie country in which it was wriiten, and the Jatter was pub-
lithed during our fubjeCtion to a regal governrnent, and before
our laws had acquired any degree of ftability; itcould not efcape
thie obféfvation, of any perfon, from the moft fuperficial view of
thofe books, that fome otheér guide was indifpentably neceffary.
‘The defects of thefe writers, then,, ~as they refpect the prefent’
fituation of ' America, “are rather to be afcribed fo the materials
from which their works were formed, than a wantof judgmer.t.
in_the authors themiclves. “Thefr reputation is tao well eftablith-"
-ed to require the aid of panegyric, ‘and the author hopes that no,
v . '.. . s - Lt e L cxpreaion J

.
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expreflion of his will be tortured into 2 meaning that he wifhes
to detract from it. e

Convinced of the neceflity of fuch 2 publication, at this time,
and flsttered by the aflurances of many of the 2uthors friends, -
that hé was not wholly unqualified for the tifk, he was prevailed
on to undertake the prefent work. How far he has fucceeded
muft be fubmitted to the impartial judgment of his fellow citizens.’

The materials of which this book is compofed, have long
been collefting, and would have aflumed the formi of a volume
before iow, had not the profpects of a republication of our laws
{for which the legiftature made provifion in the year 1789) made
it neceffary to wait the completion of that.event.—No time has
been loft in haftening this"publication, fince the revifed code of
Jaws, hab been fo far advanced, as to enable the author to avail
himfelt of the ufe of it, o o

With refpec to the books of authority, he has made ufe of all
fuch as are deemed fufficiently authentic, and has generally
adopted their own words, with a proper reterence to the feverak
parts of the book, where the doftrine’ may be found. In fome:
snfltances, indeed, he has taken the Jiberty of varying the ex-
freﬂion fo as to make it more agreeable to the ears of our repub~
ican citizens: Thus, inftead of the words Kiwg.and fubjes?,
he ufes the expreflions Executive or Comwonwealth, and.citizen..
“This he hopes will render the work more generally ufeful, with-
out affe@ing the fenfe of the.author. . =~ . -~

He has, as far as poffible, avoided the infertion of any latin
words, in the body of the work ;«=Confcious that to be ufeful,
not to.appear. learusdy has been his principal ebjeét; and fenfible
that this book will fall into-the hands.of . many who are firangers -
to that language.- . Some technical words; indeed, or terms of
art, are retained, becaufe having been in common ufe they are:
icnera}ly known and have.become a part of our language.
But, for the-ufe of thofe who have not been converfant in legal
preceedings, he has prefixed . % Au explanation” of fuch law
terms as have occurred in,the courfe of the prefent work.

It may be an obje&tion with fome that the great number of
Indi@ments introduced into this work, has unneceffarily in-
creafed-the fize of the book, in.exclufion of other matter;—
but the author. could: net otherwife difcharge his: obligations to
the gentlemen of . the bar, who have {o generally promoted this
publication;——nor will- they be found wholly unufeful -to the
Magillrates themielves, as by obferving the mode of expreffion
in the defeription of the offence in the indiGtment, they ma
oraw their Misimus lefs liable to exception than has ufually

been done, :
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"The Appendix, fo far as it relates to the duties of 2 Juftice
of the Peace arifing under the laws of the United Srates,, has
become a neceflary appendage to the work from many of the ¢b-
jects of a magiftrates jurifdition under the ftate governments,
having been transferred to the Congrefs of the United States,—
‘The other part of it containing forms of conveyancing fpeaks its
own utility. o i " -

To conglude: The author flatters himfelf, that on perufing this
work, it will be found that nothing material relating to the office
ofa Juftice’ of the Peace, out of court, has been omitted.~— T hat
many important points of legal knowledge refpeting the practi-
cal part of his duty, iz court, are conveyed,—that private gen-
tlemen, as well as the feveral officers of court, will find in it

, much ufeful information, and that in every inflance, he has far

exceeded his engagements with the public,
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,AN EXPLANATION
Ofthe" feveral LAW TERMS, and ABREVI-
ATION S which havc unavoidably ‘been- ufed

. m thc followmg trcatlfe.
o A
. Ad quod dammum. A wric by which the fheriff is dire®ed to
inquire by a jury, what injury will accrue to the commonwealth,
or to individuals,. by granting a road, leave to eret a mill, &c,
. Affidavit.:  An oath in writing taken before fome perfon ’ who
has autherity to grant it. They differ from a depofition in this.
‘That they afe.generally voluntary—do not require a commiffion
to iffue from a court to authorife the taking of them, and a:e
generally made- ufe of on motions, as to diffolve an m;uné’aon,
‘and the like, . ,
andlias, A fecond er further wrif, after a former writ hath
been fued out without effet: % We command you as we for-
Mer{y have.commanded you,” fieut alms precipimus,

n.Mlibi—In another place.,
Amicus curies -If a Judge is doubtful or mxﬁaken in matter

of luw, a ftander- by may inform the court as ammt; curie or a
Jriendto the court, 2. Inft. 178.
. Anna Domini, -4 III the year of our Lord, the computatlon of
time from the i incarnation of our Savxour. ,
. drray, is the pannel of the jury returned by the fhenﬁ' And
~when a.man intends to challenge the whole jury, as on fufpicion
of partislity, or fome default in the. fheriff who made the return,
it is called challenge to the array. .
i+ ffumpfit, -from the Latin, is a promife to pay on valuable con-~
ﬁderatlon, and is either :xprg/s or. zmplnd. See B. Black’s
com. 157, t ' .
¥z /!wwr], is where a perﬁm who takesa dxﬁrefs in his own right,
avows and juftifies in his plea for what caufe he took it:- It the
defendent took the dlﬁrcfs in nght of another, he makes conu-

fance. o
B

"B.R. The mmal of the latm wgrds for the court of ng 8

Bench K
Barm & F:mt. The law French for hufband and mfe. .
Bona fide, is that which is done thh ga@d fa:tb honefﬂy,

without any fraud or deceit,

Al ,'
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AN EXPLANATION, &c.
C

Capias ad audiendum. Tn cafe of a mifdemeanor, after the
defendent hath’ appeared and is found guilty, and is not prefent
in court upon-his convidtion, a Capias is awarded ad audiendy;
judicium (to hear and receive judgment) and if he abfconds, h
may be profecuted even to outlawry. 4. Blacks. com, 368,

Capias pra fine, is where one who is fined to the common-
wealth, for fome offence committed againit a ftatute, doth not
difcharge the fine according to the judgment. 'Whereupon his
body is to be taken by this writ, and committed to prifon until
he pay the fine. ' ] .

Capias ad refpondendum, is a writ, commanding the fheriff to,
take the body of the defendant, in order that he may have it at
a certain time in court to anfwer the demand of the plaintiff.—
Sec. 3. Blacks., com, 282, ' . .

Capias ad fatisfaciendum, is an execution againft the bedy of
the defendant, /4. gv5. 7 ’ ' ' L

Cupias utiagatum, is a writ to apprehend the body of an out-
law. 3. Blacks, com: 283. = - et ’

D

Damage feafant, Doing damags. See Wood, B. 4. € 4o

De bene effe, in'law, fignifies that the thing done may bé&’
good for the prefent; but not if the party has it 1n his power to
proceed by the ordinary method. 3. Blacks, com. 383,

De novo. "Anew, over again. R o

Diflrangas, is a writ directed to the fheriff, commanding him
to diftrain one by his goods and chattels, to enforce his compli-
ance, with what is required of bim, as for his appearance in
court on fuch a day, F, N, B.’ S '

Elegit. A writ of execution againft the Jands of the defendant.
1. Inft. 289, 3. Blacks. com. 418. o B -

Exigent. " A urit which iflues previoufly to an outlawry. *

Ex officio, is 1o talled from the-power which an officer hath,
by virtue of his office, to do certain acs without being particu-*
larly applied to. 1 Hawk. 137. 4 Blacks. com. 309. "~

F

Feme comert, A married woman,

Feme [ilf. A fingle woman,

Fera nature.  Animals of a wild nature, in which a perfon
cannot have an abfolute, but only a qualified property. 2 Biacks
com. 391, o ' e

Fieri: fagias. An exccution againft the goods. 3. Blacks.
oM. 417, : <ot : o
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Forma pauperis (in the-form of a poor perfon) is where a per-
fon being too poor to bear the expences of a law fuit, is permit-
ted to prefecute free from expence, 3 Blacks. com. 400,

H

Habeus corpus. See that title in the body of the work.
Habendum, ‘That part of the deed which afcertains the qua-
lity of the eftate granted. 2 Blacks, 298.

- Habere facias [eifinam. An execution for the pofleflion of a
freehold., If it is a chattel intereft, and not a freehold, the writ
is a habers facias poffeffionem. 3 Blacks. com. 412,

- 1

Feofail, is compounded of the French j’ay faillee, thatis, I
bave failed; and fignifies an overfight in pleading, or other law
proceedings,  Terms. L.

: . L M

Mefne procefs, Generally the procefs which iffue pending a

fuit, between the original commencement and the execution.
c T N )

Ne exeat, e A writ iffuing out of the High Court of
Chancery, to reftrain a perfon fiom going out of the ftate,—
X Atk. 521. .

Nl dicit, is a failing by the defendent to put in 2n anfwer to
the plaintiffs declaration by the day afligned; which being omit-
ted, judgment is had againft him of courfe, as faying nathing,
why it thould net. '

Nil debet.  "The proper plea to an altion on 2 contra& not
under feal, whereupon the defendant pleads, that he swes nothing..
3 Blacts, com. 305. e

Nolle profegus. A voluntary relinquifhment of a profecution,
2 Lill. 218. .

* Nomine pane, 15 a penalty incurred for the non-payment
of rent, or the like, at the day appointed by the leale or agree-
ment for payment thereof. 2 Lill. 221, Hob, 82. 113,

Non affumpfit, is a plea in a perfonal action whereby a man
denies any promifc made, and originated from the form of ex-
preffion ufed, while the proceedings were in latin.

Non compos mentis, A perfon of unfound -mird, See title
« Lunatics.”. S

Non eff faltum. A plea to an ation on a bond or deed, which
is void in Jaw, er which was never exccuted by the defendant.
2 Lill. 226. ‘ ' , -

Non ¢/t inventus, is the fheriffs return to a writ when the de-
fendant 1s not to be found in his bailiwick. o
+ Nom pros’ ; is the letung a fuit or a&ion fall. 3 Blacks. coms

nen justy § 295.
: . Non
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Non fum iry‘brmam.;. A declaration made by an afto;:jncy that
hle. is mat informed, to fay amy thing ‘material in defence of his
Client. ' S '

Nudum paitum. A bare tiaked agreement without any con-
fideration. T. L.—— But if it is reduced to writing it is good
againft the party himfelf, but not ftrangers. Burr. 167102 -

O . . . . ..

Orius probandi. 'The burden of the pfoof.

Plurigs.. A third writ after two former writs have iflued
without effe&. o T
Poffe commitatus. The power granted the fheriff of raifing
the power of his county to aid kim in the execution of his office.
X Blacks, com. 343. o T e
Procedends * A writ by which a caufe is remanded to an in-
ferior court, from which it had been improperly removed. )
Prachein Amy, is he that dppears in court for an infant, whe
fues any aflion, and aids the infant in the purfuit thereof, - =

Quantum meruit (that is, as much as he has deferved) in an
‘altion on the cale, is where a man employs another to doa cer-’
tain picce of work, without any fpecial agreement, with refpet
to the price, the law implies that he fhall pay as much as'the
other deferved. A

LQui tam.

See Informations,

Subpana, is a procefs to caufe witnefles to appear and give '
teftimeny (fub peena) under a penalty for difobedience to-thg
writ. - -
Subpaena duces tecum, s to compel the witnefs to bring with
him fome writing or other evidence neceflary to be produced ini’
the caufe. - o L L
Superfedeas, is a writ that lier in a great many cafes, and fig-

nifies in gencral, a command to flay proceedings atlaw, on -
good caufe fhewn, which ought otherwife to proceed,” F- N B.'
Lo V . . " it

Penire (from thofe words in the writ venire facias) is either
in the nature of a fummons, to caule the party to appear and an-
fwer an indiiment or prefentment; or the procefs direlled to
the fheriff to caufga jury to appear. 4 Blacks. com. 313. B

Voir dire (veritatem dicere) is where the party is examined
upon oath to make true anfwer, to fuch queftions as the court
{hall demand of him, 3 Blacks. com. 332.—~T he cafes in which"
this prallice is ufed, may be feen under title Evidence, L

Other explanations may generally be found in thofe parts of . -
the bogk, in which the terms occur. -~ - SR
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New VIRGINIA JUSTICE,

ACCESSORY

1. Of acceffories in general.
. 11. Of acceffories betore the fact.
LIL. - Of accefforics after the fait. :
IV. How they are to be proceeded agam/l
V. Precedents of inditiments againf? accq/arm.

1..0Of ACCFSSORIES in gcncx‘al

‘ N ACCESSORY is he who is not the chief aﬂar in the
: dffence nor préfent-at its performance, but is fomeway conm
‘cerned tberem ntbtr bejare or ay’ter the fat wmmttml o
4 Blacks. 35. - i
'3 In'high treafon there are no acceflories, but all are ‘princi-
pals: thefante acks that make a man accefloryin felony, mak-
‘ing him a-principal in h1gh trcafon, upon accoutit of the heinouf-
nefs of the crime, fod, -

3 In petit treafon, ‘murder, and felonies with or without bene-
#it of clergy, tWere may be acceflories: except only in thofe
‘offences, ‘which by judgment of law are ‘fudden and unpremedi-
‘tatéd, ‘as-man-flaughter and the like; which therefore cannot
'ha've ariy acceflories before the fadl. 4 Blacks, 36,

‘4 Inipetit larceny, and in all crimes ander the degree of felo~
'ny, there ate no acceflbries either*Jeffre or afier the Tads but
‘all perforis éoncerned therein, if guilty at all, are prmcxpalb. '
the fame rule holding ‘with regard to'the hlghe{’c and loweft offen-
-¢es, though upon different reafons. In treafon all are principals,
‘o account of ‘the. heinoufnifs of the crimes in trefpafs all are prin-
‘cipals, ‘becaufe the'law, “which doth not rigard trifles, does not
‘defeend to-diftinguiththe different’ fh&des of gullt in petty mif-
demeanors. 4 Blacks, 36.

- § It is a maxim, that an am]dry Jollows “the ature of his
prmapal and therefore an‘acceflory cannot be guilty of 3 higher
-erime than his principal; being only punifhed, asa partaker of
his guilt, So-that if a fervant inftigates a ftranger to kill his
‘mafter, “this being murder in a ftranger as principal, of courfe
‘the fervant is;dcesfory only 'to the crime of murder;- though,
had
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had he been prefent and affifting, he wnuli have been guilty as
principal of petty treafon, and the ftranger of murder.  Jfbid,

6 Lord Coke generally obferves that when any offence is fe-
lony, either by the common law or by ftatute, all acceflories,
both before znd aiter the fa&, are incidentdlly included. 3 /n/2.
597 But yet the fpecial penning of the flatute creating a felony,
may greatly diverfify the offence of acceflory or principal.

II. Of Accessoriks before the fa&t.

An acceffory before the faft committed is he who being abfent at
the time of the felony committed, dotb yet procure, counfely command,
or abet another to commit a feliny, 4 Blacks. 36.

Being abfent at the time of the felony commiited] Abfence is
neceflary to make him an acceflory; for, if fuch procurer, or
the like be prefent, he is guilty of the crime as principal. 4.
Blacks. 36, ‘

So alfo if divers come to commit an unlawful a&, and be pre-
fent at the time of the felony committed, tho’ one of them only
doth it, they are @/l principals. 1 Hale. P. C. 215.

So if one prefent move the other to firike; or if ene prefent
did nothing, but yet came to aflift the party if needful; or if one
hold the party while the felon ftrikes him; or if one prefent de-
livers kis weapon to the other that ftrikes: for they are prefent
aiding, abettingy or comforting., Ibid, 216.

So if feveral perfons fet out together, or infmall parties, upon
one common defign,- be it murder or other felony, . or for any
other purpofe unlawful in itfelf, and each taketh the part afligned
him ; fome to commit the fa&t, others to watch at proper diftan-
ces and ftations to prevent a furprize, or to favour (if need be)
the efcape of thofe who are more immediately engaged: They
are all, provided the fa& be committed,, in the eye of the law
prefent, at it. For it was made a common caufe with them;
each man operated in his ftation at one and the fame inftant,
towards one and the fame common end; and the part each man
took tended to give countenance, enccuragement and prote&ion
to the whole gang, and to enfure the fuccefs of their common
enterprize.  Fofter’s crown law. 350,

But if one came cafually, not of the confederacy, tho’ he hin-
dered not the felony, he is neither principal nor acceffory, altho®
he apprehended net the felon; but for his negligence, he is punith-
able by fine and imprifonment. Hale’s Pl 216.

Alfo in fome cafes even a perfon abfent may be principal; as
he that puts poifon inte any thing to poifon another, and leaves

it
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it, tho’ not prefent when it is taken: and fo it feems all that are
prefent when the poifon is fo infufed, and confenting thereunto
Hale's Pl. 216,

Procure, counfel, command or abet.] 1In the conftruction of
thefe words, fome diftinétions are neceflary te be obferved: As,

(1) When the principal doth not accompiifb the fa:? altogether
in the fame fort, as it was befarehand agreed between bim and the
acceffory. And therefore if one commands another to lay hold
upon a third perfon, and he lays hold upon him and robs him, the
perfon commanding is not acceflory to the robbery; for his com-
mand might have been performed without any robbery.—
4 Blacks. 37.

But if the felony committed be the fame in fubftance with that
which is commanded, and only varying in fome circumftantial
matters, as if, upon a command to poifon 9 itius, he is ftabbed
or fhot, and dies, the commander is flill acceflory to the murder,
for the fubftance of the thing commanded was the death of Tizi-
us, and the manner of its execution is a mere collateral circum-
ftance. 4 Blacks. 37.

So if the comn.and had been to beat him, and the party com-
manded doth kill him, or beat him {o that he dieth thereof; the
perfon commanding thall be acceffory to the murder: forVit is
a hazard in beating a man, that he may die thereof. Dailt,
[ ‘6‘-

(2) It is kikewife a rule, that he who in any wife commands or
counfels anather to commit an unlawful aft, is acceffory to all that
enfues upon that unlawful alty but is not acceffory to any aél dife
2inét from the other.) As in the eafe lait above mentioned,
where A commands B to beat C, and he beats him fo that he
dies, B is guilty of murder as principal, and A as acceflory.
But if A commands B to burn C’s houfe, and he in fo doing
commits a robbery; now A tho’ acceffory td the burning, is
not acceflbry te the robbery, for that is a thing of 4 diftinct and
unconfequential nature. 4 Blacks. 37.

So if one command another to fteal a horfe and he ftealethan
ox; or to rob a man by the high way of his money, and he robs
him in his houfe of his plate; or to burn fuch a ones houfe, and
he burneth the houfe of another, There are other aéls and fe-
Jonies than he commanded to be done, and therefore he fhall not
be adjudged acceflory to them. Dalt. c. 161.

; It feems to be generally agreed, that be who barely con-
ceals a felony which be knows 1o be intended, is guilty only of a mif
prifon of felony, and foall not be aijudged an acceffory; for this is
not procuring, counfelling, or abetting. "2, Hawk. 317,

(4)
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" (4) Tt is festled that whofoever procureth a felony to be com-
mitted, though it be by the intervention ef a third perfon, isan
acceflory before the fa&t. 4 Blacks. 37. L
(5) But of a man’ counfels or commands another to kill 2

perfon, and before he hath killed him, he who counfelled or com-
manded it repents, and: countermands ity charging him not to
kill him,; and yet affer he doth kill him ; here fuch perfon counter-
manding fhall not be adjudged acceffory to the murder: - For
generally the law adjudgeth no man acceflory to a felony before
~ the fa&, but fuch as continue in that mind at the time that the
Telony is done and executed, Dalt. c..361.--. . .
" {6) Yet if a perfon advife 2 woman to kill her child as foon
as it fhall be born, and- fhe kill it in purfuance of fuch advice;
he is an' acceflory to the murder, tho’ at the time of the advice,
the child being not born, - ne murder could be committed of it:
For the influence of the felonious advice continuing till the child
'was born, makes the advifer as much a felan, as if he had given
his advice after the birth. 2 Hawk. 315. . ST
~ “'II1. Of AccessorIEs after the fa&. -

- A acceffory after the fall may be, where a perfon knowing a
JSelony to have beeny recesvesy rélieves, comforts, ar afffts the felon,

‘Blacks. 37. T o ,
4 Knvwing:'; 7a felony-te bave. been.] . There can be no doubt but
that it is-neceflary that the receiver have notice of the felony,
either exprefs or implied, and fo to be laid in the indi¢tment that
the receiver £new that the perfon received by him, had commits
ted the principal felony. 2 Hawk. 319, ° =~ 7

- A felony,] ~This as hath been faid holds place only in felonies,
and.in thofe felonies, where by the law judgment of death regu<
larly qught to enfue; and therefore not'in petit larceny. -

And therefore if a perfon do barely receive, comfort or’'cons

ceal an offénder guilty of any common trefpafs, or inferior crime
of the like nature, tho’ he knew him to have been guilty, and
that there is a warrant out againft him, yet he is not an acceflo-
ry to the offence; - but perhaps in fuch cafe he may be indictable
for a conterpt. of the law, in hindering the due courfe of jutice.
2 Hawk, 311 . . .. : BT

: Reéleves, vomforis, or affifts the. feln.] In the explication of
thefe words, feveral points are worthy of obfervation.

. {1) {Generally, any affiftance whatfocver givento one known
.to be a telon, in'order to his being apprehended, or tried, or
fuffering the punifhmeat to which he is condemnéd, is fufficient

-
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to bring a man within the defcription, and make him acceffory
to the felonty; as where one affifts him with d horfe to ride away
with, or with money or victuals to fupport him in his efcape,~=
2 Hawk. 317. _ ' :

(2) But if 2 man knows that a perfon hath committed a felos
ny, but doth not difcover it, this doth not make him an acceflo-
ry, but it is a mifprifon of felony, for which he may be indiGted,
and upon his conviction fired and imprifoned. 1 Hal. P € 618.

(3) Alfo if a man fees another commit a felony, but confents
not, nor yet takes care to apprehend him; this is a neglect pu-
nifhable by fine and imprifonment, but it doth not make him ard
acceflory.  Ibid,

(4) In like manner, if-one commit a felony, and come to 4
perfons houfe before he be arrefted; and fuch perfon fuffer him

to efcape without arreft, knowing him to have committed a fes

lony, this doth not make him acceflory; but if he take money
of the felon to fuffer him to efcape, this makes him an acceflory:

And fo it is if he ufes any ftratagem by which the purfuers of tiie-

felon are deceived, and he hath an opportuhity. to efcape, this
makes him an acceflory; for here is not a bare omiffion but an
a& done by him, to facilitate the felons efcape. /bid. 61q.
(5) Alfo it feems to be fettled at thisday; that whofoever ref-
cues a felon from an arreft for the felony, or voluntarily fuf-

fers him to efcape, is an aceeflory to the felony. 2 Haw#k 318 -

(6) But to relieve 2 felon in jail with cldtlies; or other ne-
ceflaries is no offence: for the crime imputable ® this {pecies
of acceffory is the hindrance of piblic juftice,” by affiffing the
felon to efcape the vengeance of the law.  4' Blacks. 38.

(7) The fame obfervations will apply to the cafe of a perfort
bailed en fufpieion of felony. Jbid.

(8) So if a perfon fends a letter in favour of a felon, or advi--

fes witnefles not to appear, he is not an acceffory to
the felony; but it is a high contempt, and the laft merits {evere
punifhment: 1 Burn’s juftice, 6. ) B
" -(9) But to convey inftruments to a felon in jail to facilitate
his efcape, or to bribe the jailor to let him efcape, makes the
party an aceeflory. 1 Hal: P C. 621. , v ‘

10 A man may be acceffory to an acceflory; by the feceivs
ing of him knowing him to be an acceffory to ‘a felony, Kal,
P. G 622 . ,

(r1) If a man hath goods ftolen and he receives his goods
again, fimply, without any contra& to favour the felon in'his
profecution, this is lawful; but if he receive them upon agree-
tent not-to profecute; or to profecute faintly, this is theftboté

B (1z) »
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punifhable by imprifonment and ranfom, but yet it makes him
an acceflory; but if he take money of him to favour him, where-
by he efcapes, this makes him acceflory. 1 Hale, P C. 619,

(12) The felony muft be complete at the time of the afliftance.
given, elfe it makes not the affiftant an acceflory. As if one
wounds another mortally, and after the wound, given but before
death enfues, a perfon affifts or receives thie delinquent, this does
rot make him acceffory to the homicide; for till death enfues
there is no felony committed. 4 Blacks. 38 Hawék. 320.

(13) but fo #ri& is the law where a felony is aétually com-
plete, in order to do effectual juftice, that the neareft relations
are not fuffered to aid or receive one anothers If'the parent af-
fifts his child, or the child his parent, if the brother receives the
brother, the mafter his fervant, or the fervant his mafter, or even
if the hufband relieves his wife, who have any of them commit-
ted a felony, the receivers become aeceflories after the fact.
4 Blacks. 38.—But a feme-covert cannot become an acceffory
by the receipt and concealment of her hufband; for fhe is pre-
fumed to a&t under his coerciony and therefore fhe is not bound,
neither dught fhe to difcover her lord. 4 Blacks. 39.

{14) But if the wife alone, the hufband being ignorant of it,
do receive any other perfon being a felon; the wife is acceflory
and not the hutband. 2 Hawt. P. C. 320.

(15) But if the hufband and wife both receive 4 felon know-
ingly, it fhall be adjudged only the act of the hutband, and the
wife fhall be acquitted. 1 Haes, P. C. 621.

(16) By Virginia laws. p. 216.«— ¢ It fhall be lawful to
¢ profecute and punifth every perfon.and perfons buying or receiv-
¢ ing any ftolen goods, knowing the fame to be ftolen, asfor a
¢ mif{démeanor, to be punifhed by fine and imprifonment, althe’
¢ the principal felon be not befere convicted of the faid felony,
¢ which fhall exempt the offender from being punifhed as acceffo-
¢ ry, if the principal {hall be afterwards conviéted.’—And buying
the goods at an under value, is a prefumptive evidence that he
knew they were ftolen. 1 Hal, P C 619.

IV, How they are to be proceeded againf?.

(1) By the common law no aeceflory could be convifted or
fufter any punithment, if the principal was not attainted, or had
his clergy. But this is remedied by Virginia laws, p., 216.—
Which enaéls, ¢ that if any principal effender fhall be coaviéted
¢ of any feleny, or fhall ftand mute, or peremptorily challenge
¢ above the number of 20 perfons returned to be of the jury, it

¢ {hail
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$ fhall and may be lawful to praceed againft any acceflory, either
¢ before or after the fa&t, in the fame manner asif fuch principal
¢ felon had been attainted thereof, notwithitanding fuch prinipal
¢ felon thall be admitted to the benefit of his clergy, pardoned,
¢ or otherwife delivered, before attainder; and every fuch accef-
¢ fory fhall fuffer the fame punithment, if he or fhe be conviéted
¢ or fhall ftarid 'mute, “or peremptorily challenge above the num-
* ber of twenty perfons returned to be of the jury, as he or fhe
¢ fhould hdve fuffered if the principal had been attainted,’ N

2. " Alfo, ¢if ary berfon of perfons fhall receive of buy any
¢ horfe that fhall be felonioufly taken or ftdlen,” from any other
¢ petfon, knowing the fame to be ttolen, or thall harbour or'con-
¢ ceal any horfe ftealér, Knowing him, her or them to bé fo, fuch
¢ perfon “or perfons fhall be taken ind received as acceffory or
¢ acceflories to the faid felony; “and being of either of the faid
¢ offerices le%ally‘gp'r‘wi&ed by the teftimony of one or more cre-

¢ dible’ witnels or “witnefles, 1hall incur and fuffer the pain of

¢ death, as a'fclon convict:® V.l p 188.° -

3. DBut, ¢if any fuch principal felon'cannet be taken, fo as
¢ to be profecuted and conviéled of dny fuéh offence, yet never-
¢ thelefs it {hiall and may be lawful'to profécute and punith every
¢ fuch perfon and perfons bilying or receiving any horfes ftolen
¢ by any fuch principal felon, knowing the famé to be ftolen, as
¢ for 2 mifdemeanor, to be punifhed by fine and imprifonment,
¢ or ather fuch. corporal punifhment asthé ‘court {hall think fit to
¢ inflic, altho’ the pringipal felon be not before convi&t of the,
¢ {aid felony, which fhall exerript the offender from being punith-
¢ ed as acceflory, if fuch principal felon fhall be afterwards taken
¢ and convited.” Jbid. SRR ’

4» ¢ An acceffory to a murder or felony committed fhall be
¢ examined by the court of that County’or corporation, and tried
¢ by the court of that diftci&, ‘in which he becamie acteflury, and
¢ fhall anfwer upon his arraignment, and receive fuch judgment,
¢order, execution, pains and penilties, as dre ufed in other cafes
¢ of murder or felony.” V.L p i1 o

5. The acceflory may be indi¢ted in the fame indiétment
with: the principal, and that is the beft and moft ufual way; but
he may be indicted in another indictment, but then fuch indiél-
ment muft contain the certzinty and kind of the principal felony,
1 Hal, P.C 623 " = e ‘ R

6 It feemeth that the acceflory may be puf to anfwer before
the principal hath appedred; but his plea cannot be tried before
fuch appearande,” unlefs he defires it himfelf; but if he will put
himfelf upon his trial, beforethe principal be tried, he may; and
his acquittal or conviétion, upon fuch {uch trial will be good.—
2 Hawk. 322. U But °
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But it feemeth neceffary in fuch cafe to refpite judgment, *till
the principal be conviGted; for if the principal be after acquitted,
that conviction of the acceflory is annulled, and no judgment
ought to be given againft him: * But if he be acquitted of the
acceflory, that acquittal is geod, and he fhall be difcharged —
¥ Hal. P C. 623, 624. :

7 1t feems to.be fettled at this day, that if the principal and
acceflory appear together, and the principal plead the general
lue, the acceffary fhall be put to plead alfo; and that if he like-
wife plead the general. iffue, both may be tried by one inqueft ;
but that the principal muft be firft convinced, apnd that the jury
fhall be charged, that if chey find the principal not guilty, they
fhall find the aeceflory not guilty alfe. But it feems agreed,
that if the principal plead a pléa in bar, or abatement, or a for-
mer acquiital, the acceflory fhall not be forced to anfwer, till
that plea be determined: For if it be found for the principal,
the acceflory is difcharged; if againft the principal, yet he fhall
after plead over to the feleny and may be acquitted. 2 Hawt,
323 1 Hal P C. 624. ‘ R
- 8. It feemeth not reafonable, Mr. Hawkin’s fays, where a
perfon is charged as acceffory to more than one principal, to try
him on the conviétion of one, before all of them' have appeared;
becaufe thercby he may be fubjeted to the hardfhip and ha'.‘;ard
of two trials for his life ffor the fame offence, which is contrary
to the general courfe of the law. 2 Hewk. 323. .

" Butifa man be indi@ted as acceffory to two or'more, and the
jury find bim acceffory to one, it is,a good: verdiét, and judg-
ment may pafs upon him. Foff. 361. And theretore the court
in their difcretion (Sir Michael Fofler oblerves) may arraign him
as acceflory to fuch of the principals who are conviéted; and if

he be found guilty as acceflory to them or any of them, judg-,
ment fhall pafs upon him. But on the other hand, if he be ac-
quitted, that acquittal will not difcharge him as acceffory to the-
others, and when they come in and are convicted and attainted,.
or if judgment of outlawry paffeth againft them, he may be ar-
yaigned de novo as accefiory likewife to them.,. Altho’ it is the fafer’
courfe according to lord Hale) to refpite the arraignment of the
acceffory, ’tll all appear or.are outlawed.  Fofi. 361.

g If the principal be erroneoufly attaint, yetthe acceflory fhall
be put to anf{wer, -and fhall not take advantage of the error in
that attzinder; but the principal reverfing the attainder, reverf-
eth the attainder of the acceflory. 1 Haley, P C. 625.

But upon this Sir Michael Fofter diftinguifheth as_foilows.
If the principal and acceflory are joined in one indi&ment and,
tried together, whick fcems to be the moft eligible courfe where

N ' ‘ o ' ~ both
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both are amenable to the court; there is no room to doubt whe-
ther the acceflory may not enter into the full defence of the prin-
_paly and avail himfelf of every matter of faét and every point of
law tending to bis acquittal, ~ For the acceflory in this cafe to
“ be confidered as a partner in the fuit; and this fort of defence
neceflarily and directly tendeth to his own acquittal. Fo/. 365,
But when the acceffory is brought to trial afzer the conviétion
of the principal; it is not neceflary to enter into the evidence
on which the convi@ion was feunded. Nor doth the indi¢tment
aver that the principal was in faé guilty. It is fufficient if it recit-
eth, with proper certainty, the record of the conviétion. Thisjs
evidence againft the acceffory fufficient to put him upon his de-
fence. For it is founded on a legal prefumption, that every thing
in the former proceeding was, rightly and preperly tranfacted. But
a prefumptien of this kind muft, asit feemeth, give way to falls
~manifeftly and clearly proved. ' As againft the acceflory, the
conviction of the principal will not be conclufive; it is as to himn
a thing done ameng others —Foft. 365, ‘
And therefore ifit fhall come out in evidence upon the trial of
the acceflory, as it fome times hath and frequently may, that
the offence of which the principal was convicted did not amount
to felony in him, or not to that fpecies of felony with which he
was charged; the acceflory may avail himfelf of this and cught
to be difcharged. Fzf.-365. :

- And as in point of Jaw fo alfo in point of fac?, if it fhall ma-
nifeftly appear in the courfe of the acceflory’s trial; that the prin-
cipal was innocent; common juftice feemeth to require that the
acceflory fhould be acquitted.  As fuppofe a man is conviéted
upon circamftantial evidence, ftrong as that fort of evidence can
be, of murder. Another is afterwards indicted as acceflory to

this murder; and it cometh out upon the trial b{; inconteftable
evidence, that the perfon who was fuppofed to be murdered is
fill living; in this cafe furely the perfon indicted as acceflory
to this murder fhall be acquitted. Or fuppofe the perfon to have
been in faé&t murdered,. and ‘that it fhould comz out in evidence to
the fatisfattion of the court and jury, that the witnefles againft
the principal were miftaken in his perfon (a cafe of which kind
Sir Michael Fofter fays he has known) that the perfon convicted
as principal was not nor could poffibly have been prefent at the
murder.  Jbid 367, 368. ‘

10 If one be indicted as principal, and another as acceflory,
and both be acquitted, yet the perfon indiéted as acceflory may
be indicted as principal, and the former acquittal as acceflory is
no bar,. 1 Hal, P C, 025, .

- 11 But if a perfon be indied as principal and acqlllitt:i:d;
‘ ‘ or
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lord Hale fays, he fhall not be indiGed as acceflory before: Amd
if he be, he may plead his former acquittal in"bar, for it" is in
fubftance the fame offence. 1 Hal. P C. 626. ' '
_ ‘But, on this point, Sir Michael Fofler ubferves, that in the
eye of the law, the offences of prificipal and acceffory do fpecifi-
cally differ; and if a perfon indicted as principal cannot be con-
vi¢ted upon evidence tendifig barely to prove him-to have been
acceflory before the fat, which muft neceffarily be admiited, it
doth not appear how an' acquittal upon one indiGtment, canbe a
bar to a fecond for an offence fpecifically different from 1t ——
Fofl. 362. T Ly
12 So if a man be indi@ed as principal, and acquitted, he
may be indi¢ted as accefiory after, for they are oifences of fevey
-ral natures. 1 Hal PC 626.  * = A
13 And {0 if is if he'be indiQed as acceflory before, and ac-
. quigted; yet for the fame reafon he may be indicted as acceffory
after, 1 Hal. P G, 626. o

V. Precedents of INDICTMENTS againfl
ACCFSSORIES. &

NDICTMENT of an acceffory before the fa&, for mura’
der, taken from Coke’s report of lord Sanchars cafe, g Col
116.—and adapted to the prdctice of this country.
L ee——gunty to Wit} T i :
The  jurors for the bidy of the counties of.  compafing the
difirié¥ court, appointed by law to be holen at ' upon their
daths do prefent, 1 hat whereas A O late of the coynty of -
merchant, and B O late of the county aforefaid, < labourer, not
Faving Ged before their éyesy but feduced by the infligation of the
devil, the day af in the yeat  and in the
year of the commonwealth of Virginiay at the county of  * afore-

* The very literary encouragement given, by the gentlemen
of the bar to this work, has determihed the author to render it as:
worthy of their patronage as poflible, by inferting in their proper
places, feveral precedents of indiétments and fpecial pleadings,
as well in civil as in criminat law, Nor will this be thought in-
,confiftent with the gereral plan of the publication, if as an emi-
nent judge + obferves, ¢ good pleading is the fure teft of the law.’
For by an aitentive perufal of the conftituent parts .of pleading,
the law itfelf is neceffarily difcovered, and a referefice to more
voluminous compilations, thereby faved. -
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faid, that is to @y, in the parifb of  in the county aforefaid,
j;nd 'ugitbin tbef jurifdz’ﬁiof of vtb{dtﬁriﬁ court a,’orﬁ(&i/;’.; {uitb
Jorce and arms, &5 + felonisufly and of their afaretbqught malice, in
and upon ane C D then and theve 1n 1)e peac: of God, and of the
Jaid commenwealth icing, made an aflault and ajfray, and the
aforefaid A O a certain gun called a pifloly of the valye of
then and there chargea with gun-powder, and a leaden bullet,
which gun the faid A O in bis right bhand then and there had
and beldy in and upon the aforefaid C 1, then and there felomioufly
voluntarily and .f his malice avorethaught, did fhat off and dif-
charge; and the aforefuid A O with the leaden buliet aforefaid,
from the gun aforejaid then and there fhot off and difcharged,
the aforeaid C D, in and wpon the left part of the breaft of
bim the faid C D, n-ar the ieft gap of bim the faid C D, then
and.there felonionfly flruck, giving to the faid C 1D, then avd there
with the leaden bullet afo efaid out of the gun afosefaid then and
there fbot off and difcharged, inand upon the left part of the breaft
of him the faid C D, one martal wound of the breadth of ba_/f an
anch, and depth of five inches, of which mortal wound the alorefaid
C D at the county of aforefaidy in the parifh aorefaid, ine
Slantly died:  And that B O felenioufly and of bis forethought ma-
“licey then and there was prefent, aiding, affifiing, zbetting, com-
Jorting and maintai .ing the aforefaid A O, tothe felony and mur-
der aforefaid, in form aforejaid to be done and committed; and fo
the aﬁrsfatd A O and B O, the aforefaid C D, at the county
aforefatd, in the parifl aforcfaidy and within the jurifdifizs afore-
Jaidy in manner and form aforefaidy felonioufly, voiuntarily and of
their forethought malice, killed and murdered, againfl tie peace
and dignity of the commonwealth; And that one E O, latc of the
parith of - in the county of aforefaid, Liquire,
not having-God before his eyes, but being feduced by the infli-
gation of the devil, before the felony and murder aforeraid by
the aforefaid A O and B O, in manner and form aforefaid dope
and committed, that is to {ay, the day of in the
year of the commonwealth of Virginia aforefaid, at the parith of
_ in the county of aforefaid, and within the jurifdic-
tion of the diftri&k court aforefaid, the aforefaid A O
to the felony and murder aforefaid, in manner and form afore-
f2id to be done and committed, malicioufly, felonioufly, velun-
tarily and of his forethought malice, did incite, move, aber,
- counfel and procure, againft the peace and diguity of the com-
monwealth. ]

+ By V.l p. 112.—itis enadted, that ¢ in any inquiiition

¢ or indi€tment, the woids force and arms, or any particulat

- ¢ words defcriptive of any particular kind of foree oz arms, fhall
¢ not of neceflity be put or comprized.’ \
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If after the FacT, then the form may be thus:

And that £ O, late of in the county of  efguire, well
knowing the faid (offender) to have done and committed the [aid
Jelony in manner and form aforefaid, to wit, on the day of
inthe  year of the commonwealth of Virginia aforefaid, at the
county of  aforefaid, andwithinthe jurifdiction aferejaid, with
force and arms, him the faid (offender) did then and there felo-
nioufly, and of bis forethought malicey receive, aid, and comfort;
againft the peace and dignity of the commonwealth.

2, Indictment for a mijdemeanor, in receiving flolen
goods as acceffory, the principal felon being un-

known.
County, to wit,

The  jurors for the body of the county of afore- .
faid, upon their oaths do prefent, that late of afore-
faid, labourer, and his wife, being perfons of evil name and
fame, and of difhoneft converfation, and common buyers and
receivers of flolen 'goods, on the day of in the’

jear and of the commonwealth of Virginia the
with force and arms, at the county of aforefaid, fix
filver table fpoons of the value of twenty dollars, of the goods
and chattels of one H B, by a certain ill difpofed perfon (to the
_jurors aforefaid, yet unknown) then lately before felonioufly
ftolen, of the fame ill difpefed perfon'unlawfully, unjuftly, and
for the fake of wicked gain did receive, and have, (they the
faid and his wife, then and there well knowing, and
cach of them well knowing, the faid goods and chattels to have
been felonioufly ftolen) to the evil example of the good citizens
of this commonwealth, the great damage of the faid H B; againit
the form of the aét of the General Aflembly in that cafe made
and provicedy” and againft the peace and dignity of the com=
monwealth.*

3 IndiCtment

* Note, It frequently happens that the court of examination, do
nat think the crimey with which the prifoner is charged, of fuffi=
cient magnitude to fend bim for further trial, to the Diftrict
court,  In that cafe they poffefs a power of binding bim over tothe
next court of their county, in whick there will be a grand jury,
who generally aél upcn an indiclment in the above form—=Sec ti=
tle Criminali, ’
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3. Indi@ment againft an acceffory toa felony or
burglary before the fa&.

HAfter you have drawn the indiciment againff the principal felon,
bring the charge againfl the uccefory on the fame piece of paper,
as folaws:

' f‘fnd the jurors aforefaid, upon their oaths aforefaid, dv furher
prefent, That £ O, late of the parifb of  in the county of
aforefaid, labaurer, before the [aid felony * and burglary was com-
mitted in form aforefaidy to wit, opthe  day of  in the year
-aforefaidy with force and arms at the parifb aforefaid, in the county
aforefaidy did felonioufly and malicioufly, + incite, move, procure,
aid and abet the faid A O, to do and commit the [asa felony and
burglary i manner and form aforefaid, againft the peace and dig-
nity of the commonwealth.]

4. Indi@ment againft an Accessory for receiv-
o ing the principal felon.

And the jurors aforefaid upon their oaths aforefuid do further pre-
Jent, That E O, late of the parifh-of _in the county of

aforefaidy efquire, well knowing the faid A O, to bave done and
commiited the [aid felony and burglary, in form aforefaid, after-
wards to wit, the  day of  inthe year aforefaid, with force
and arms, at the parifb aforefaid, in the county ajorefaidy him the
Jaid 4 O, did thew and there felonioufly receive, harbour aund
maintain, againft the peace and dignity of the commonwealth.

5. Indi¢tment againft an acceflory for receiving
or buying a ftolen Horfe; alfo for harbouring,
or concealing the horfe-ftealer. ,

And the jurors aforefaid upon their oaths aforefaid do further
prefent, That E O, late of the parifb of  in the county of
labourer, afterwardsy to wit, on the ' dayof in the year
afarefaid, with force and arms, at the parifh aforefaid, in the
county aforefaid, ene gelding, of a.bluck coloury of the price of

“ dollars, of the goods and chattels of the faid  abowementioned, fo
as aforefatd felonioufly taken, flolen and lead away, did receive,
buy and have, (be the faid E O, .then and there well knowing
the faid gelding, the goods and chattels laji mentiaied, to have been

Jfelamioufly

% [f felony only leave out the word burglary. ‘
+ Inflead of the words incitey, move, procuve, aid and abety you
may Jay, counfely hire, or command.

C.
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Felomioufly takeny floleri and lead away) againfl the Jorm of the aét
of the General Affsmbly in that cafe made and provided, and
“againft the peace and dignity of the commenweaith,

If agdinit the perfon who harbours or conceals a horfe-ftealer,
purfus the above fom to the word ¢labourer’ then proceed—=-
well knowing the faid A O, to bave done and committed the fel-
‘ny a.refaid, in form aforefaid; afterwards, to wit, on the
day of ~  in the year aforefaid, with foice arnd arms, at the pa-
rifh a ovefaidy in the couny afirefuidy himths faid A O, did then
and there felsnioufly harbour arnd concezly agasnft the form of the
dai of the General Affembly 5c.~—conclude as ghove,

ADDTITTION,
ADDITION fignifies; a title given to a man, befides
bis chriftian and firname, fetting forth bis ¢flate
or degree, bis trade, and tbe place where be in-
babits, Burn’s L. D. 14. .

To prevent the inconvenience of miftaking one perfon for ano.
ther, it is enated by V. laws. p. 112. i ;

6r I VHAT in indi¢tments, in which the exigent fhall b
awarded, in the names of the defendants; in fuch in-
¢ ditments, -additions fhall be made of their eftate or degree or
¢ myftery, and of the counties * of which they were or be, or
¢ in which they be or were converfant, and f on the procefs up-
¢ op the faid indi@&ments, in which the faid additions be omitted,
¢ any outlawaces be prunounced, they fhall' be void, fruftrate
¢ and holde~ for none, and before the outlawriesbe pronounced,
*the faid indi¢tments thall be abated by the exception of the
¢ party, wherein the faid additions be omitted.’ g
As this law fubffantially agrees with the ftatute of England of
1. H. 5. c. 5. tue fame rules of conftruction will equally apply
to it,
I. ‘n which the exigent fball be awarded.] The exigent is
a writ whereby the fherift is commanded to proclaim the party
in

* It is obfervable that this all requires, with refpect to the ad-
ditign of place. «nly the addition of the county, and not the pa}ijb,
town, hamlet &e. asin the acl of 1. H. §. and is conformable to the
alt of the General Ajembiy on this fubjei (V. l. 112.) which de-.
clares that no omiffiont, in an indiciment of parilh town, ville or
hamlet, fhall vitiate fuch indiéiment.,
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in the county court, in order to his being outlawed. And by
thefe words the a&t extendeth only to cafes where procefs of out-
lawry may be awarded; "and therefore it extendeth. not to an
indiétment for encroaching on the highway, becaufein that cafe
procefs of outlawry lieth’ not, but a diftrefs, Cra. Flez. 148,
1 Wilfon. 244 '

2. Inthe nives of the deﬁndrnts ] Regularly by the common
law, ev.ry natural man, ought.t, be named in ail original, and
other {uits, by his chriftian name, and firname, and that before
this act fufficed. 2. Int. €65.

It it be a corporatmn aggregate of many perfons, as may
a'*d ccmmona ty; the mayor need not be named bV his chnm-
an name, btcaufe that fuch a corporition flandeth in lieu both
of the chr:fb.an pame and firname. 2. I/, 666,

3. “Haztum Shall be made ] Additions of e/’zt, or degree,
are, yeoman, gentleman, efquire, axd the Ike. B. L D 15

Additions of tvade or occupation, are thofe of merchant, clo-
thier, cafpenter, ,taylor, hufbandman, Paboutcr, aid all omer
Jawful cccupmons. 1bid,

Additions of p.ace, are, of fuch a town, or of fuch a county

&c. Ibid.
* T'he addition as well of:the eftate, degree or miftery, as the
place, ouélﬂt by force of this aék to be alledged in the fir ft rame;
for an addition after the. alias ditus (otherwife cailed) is ili:  As
for inftance, ‘where the indi€tment was againit W R, othciwile,
called W R, of H, for without the alias vius them is no ad-
dition of the ville; and if the party is not fufficiently named in
the firft ‘part, the aliss cannot 4id or help i 2. bg/i 669. 3
Salk. 20.

Where there are feveral defendants, of differcnt names and
the fame addit.on, it is {afelt to-repeat the addition alter cach of
their names, applymg it particularly to, evuy one of them 2.
Habu . 18

Where the father hath the fame name, and the fame add tm.:,
with a defendant being his fon, the aGtion‘is abateable urlefs it
add the addition of the younger, to the other adumons, but wacre,
the father is'the defendant, it is faid that there is ne need of the
addition of the 2lder. 2. Hawk 187.
© Cle:k is a good: adduion Jf a clergyman 1. Black, 405,

Gent.eman and gentleworman are good additions. 1. Black. 406,

Yeernan is 2" good addition; and (tho’ feldom ufed in this
country,) in its legal acceptation, comprehends thofe who may
do any act where the law requires one that is 4 good and iawf ul
man 1. Black. 4¢6. ’

- Widow or finglewoman, or, (as fome fay) wife of luch 2 onej
’ : Are
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are all of them good additions of the eftate or degree of a wo=-
men; but no fuch 2ddition is good, for the eftate and degree of
a8man Alfo fpinfier is a good addition of a woman. 2. Hawk:

188

Efguire is propeily annexed to Juftices of the Peace, or thofe
who hold any office of truft under the commonwealth. 1. Blacks.
com. 405.—But, in America, it is 2 mere complimentary title
indifcriminately beftowed on all ranks and profeflions, and {feems
to have no determinate fignification. - Quere, if in indiét-
ments, greater propriety fhould not be obferved.

But fervant, groom, -or farmer, are not additions within this
aét, becaufe they are not of any myftery. And chamberer, but-
Liry pantlery or the like, are additions of offices, and not of any
myftery or ocgupation. 2. Inff. 668.

Neither doéx this 2& extend to unlawful pralices, as extor-
tmner, maintainer, thief, vagabond, heretic, ard fuch like.
2. Hawk. 188.

If a.man hath dwers arts, trades or occupatlons he may be
named by any of them; and in general a man fhall be named
by his worthieft title of addition. 2. In/?, 668. 669.

4. Gf which they were or be.) The addition of the ef’cate,
deoree, or myftery, ought to be as the defendant was of at the
day of the indiétment brought, and not /ate of {fuch a degree or
myftery; but it is a good addition to name the defendant late of
fuch a town or place, becaufe men do often remove their habi-’
tation. 2. Inf. 670, State trials vol. 9 p 12. Lord Balme-
rino’s trial,

5. Shall be vord.] This heing aJudgment in law, is inter-
preted to be made veid by a writ of error, or by the
plea of the party coming in upon a capias utlagatum; for tho’
t:he ftatute faith they thall be void, yet they are but vo;dable by‘

a writ of error’or plea. 2. Inf. 670.

6. By the exception of the party.] But if the defendant ap-
peaxem upon procefs, and plead, taking no advantage thereof
by exceptlon, he hath loft the benefit hereof: But it {eemeth’
that the bare appearance of the party, without plea, doth not
falve the want of a good addmon. 2: Hawk. 190,

AFFIRMATION fee OATHs.
Aftray.
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I Wlmt is an affray.  22—24.

II. How far it imay be fuppreffed by a private
' perfon.  24.

III. How far by a conflable.  24—26.

1V. How far by a juftice of the peace. 26.

V. Punifbment of an affray. 26.

VI. Precedents of warrants, indiliments &e.

' againf} affrayers. 26——32.

I. What zs an AFFRAY.

: N afFray isa pubhc offence to the terror of the com-

" LY. ‘monwealth’s citizens; fo called (according to lord
Coke ) becaufe it affrighteth and maketh men afraid.’ 3 /nff. 158.

© 2. From whence it feemeth evidenty to follow," that therc
may be an'affzult, which will not-amount toan affray; as where
¥t happens in a private place, out of the heanng or feeing of any,
except the parties concerned; in which cafe it cannot be faid
to be to the terror of the people. 1. Hawk. 134.

3. Alfortisfaid that no quarrelfome or'threatening words what-
foever fhall amount to an affray; and that no one can juilify
faying his hands on thofe who fhall barely quarrel with angry
words, without coming to blows; yet it-feemeth, that the con-
ftable may, at. the rcque{t of either party threatcncd carry the
perfon who threatens to beat hxm, before a Juf’uce in order to
find fureties, 1. Hawé 135,

4. Alfo, it is certain, -that it is a very high offence to chal-
lenge another, .either by word or letter, to fight 2\duel, or to
be the meflenger of fuch a challenge; or even barely to ’endea-
vour to procure another to fend a challenge, or to fight; as by
difperfing letters to that purpofe; full of refleGions, and infinu-
atmg a defire to fight.» 1. Hewk. 135.

- 5. But altho’ no bare words, in the judgment of law, carry,
in them fo much terror as to amount to an affray, yet it feems .
certain, that in fome cafes there may be an affray, where there
is no aftual vxo%ence, as where 2 man arms himfelf with dan-
gerous and unufual weapons, in fuch a'manner as will natarally
Caufe ‘a terror to the people;. which is faid always to-have been
an offence at the common law, and is ftrictly prohibited by fta-
tute:  For by the a&t of Aflembly (V. L p. 33) it is enacted,
¢ That no man, great nor {fmall, of what condition foever he be,
“except the minifters of 'uﬂxce, in executing the precepts of the

‘courts of Juﬁxce, or in executing of their oﬂicc, and fuch as be
€
in
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¢in the.r company affifting them, be fo hardy as, come before.
® the juftices of any court, or either of their minifters of jultice, |
¢ doing their cffice, with force and arms, on pam, to forfeit
¢.their armour to the commonwealth, and their bodies to prifon,

¢ at the pleafure of a 'court; -nor go nor ride armed by night
¢ nor by day, in fares or markets, orin other places, in ter- -
¢ ror of the country, upon p pain of bemg arrefted and com-
¢ mit:ed to prifon by any _;u‘hce on his own view, or proof by
¢ others, there to abide for fo long a time as a jury, tobe fworn
¢ for Liat purpofe by the faid juftice, fhall direct, and in like
¢ manner to fosfeit his armour to thé commonwealth but no

¢ perfon fhall be i prifoned for fuch offence by a longer fpace
¢ of time than one month,”

It hath been holden upon the ftatute of 2. Edw. 3. ¢ 3. from
which the above aét is nearly copied; that no, perfon is within
the intention of the law who arms himfeif to fupprefs dangerous
tioters, enemies &c. and difturbers of the peace of the common-
weahh. 1. Hawk. 136,

Nor unlefs fuch wearing be accompmled with fuch circum-
ftances 2s are, apt to terrify the people; from whence it feems
ciearly to follow, that the wegring of common weapons, or hav-
ing the ufual number of attendants, merely for ornament or de-

ence, where it is cuftomary to make ufe of them, will not fub-
ject a perfon to the per alties of this aét. 1 Hawk 136, .

It is holden, that 4 man cannot excufe the wear ing fuch ar=
mour i publlc, by alledging thatfucha one thrcmencd hlm, and,
that he wears it for the fatety of his perfon from fuch affault;
but it hath been refolved, that no one thall incur the penalty of
the flatute for aﬂemblmg his ncrghbours ‘and friends in his 6wn
houfe, againft thofe who threaten to do him any. vmlence thcre-.
in, becaufe a man’s houfe is his ¢attle. 1° Haw#. 136,

1t is holden that any_]u”uce of the peace, or other perfon em-
powered to cxecute this alt, may pfoc»ed thereon ex officio; and
if he find any perfon in arins contrary to, the form of the ftatute,
he may feize the arms, and commit the oﬁ’cndcr to prifon; and
that he ought alfo to make a record of the whol° proceedlng,
and certify the fame to the next county court. "I Hawt.' 136. -

But, in exercifing this office, the & of Affembly of Virgi-
nia materially differs from the a& of Pariiament of 2. Edw. 3,
and is certainly a very great improvement on it; - being more
favourable to libeity. There, the duration of the imprifonment
is unlimited, but here it cannot exift, by law, for a loriger fpace
of time than one month, nor even that length of time, unlefs
fanctioned by the verdx& of a jury. It appears then, that as
foon as a Juttice of the Peace has apprchendcd an offender againft

ﬁhc
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the latter part of this a, either {rom his own view, or proof by
others; he thould iffue his warrait dxre&mg a jury to be fum-
moned; to determine what length of time (lefs than one montn)
ithe party fhould be imprifoned. (bee the warrant precedent VI[ )

H How far it may be fupproffed by a private perfon,

It feems agreed, that any one who fees others fighting, may
lawfully part them, and alfo ftajy them nll the heat be cver, and
then deliver them to the conftable to be carried before a _,u{hce,
to find fureties for the peace. 1 Hawk. 135,

And the law dcth. encourage him heregnto; for if he receives
any. harm by the affrayers, be fhall have his remedy by law
againft them ; and if the affrayers receive hurt, by endeavouring
only to pirt them, the ftanders by may juftify the fume, and the
affrayers have no remedy by liw, 3 7/, 158

- But if -either cf the parties be flain, or wrunded, or fo
ftricken that he falleth down for dead; in that cafe the itanders
by ought to apprehend the party fo laying, wounding, or fbrick-
ing, or fo endeavouring the farhe by huc and cry; or eliz for

his efcape tbey fhall be fined and imprifoned 3. /x4, 158.

/2.
111, Hawfar bya CoNsTABLE,

The power of a conﬂable, as a peace officer, is derived from
the common law of England; and -altho’ as a part of the com-
mon law, the do&triue relating to that fubje&, is entitled toa
place in this work, yet few inftances, 1 believe, have cccured,
in this ftate, where the fame latltuae of power as exercifed in
England, has beeen attempted.  For more of the power and duty
of conftable fee title ¢ Conftable.’

It feems agreed, - that a conftable is not only impowered, as
all private perfons are, to part an affray which happens 12 his
prefence, but is alfo bound at his peril to ufe his beft endeavours
to effect this purpofe; and not only to do his beit endeavours
himfz1f, but alfo to demand the ‘affiftanice of othere, which if
they refufe to give him, they are punifhable with fine and im-
prifonment. 1 Haw#k: 137.

And it is faitd, that ifa conflable fee perfons either a&tually en-
gaged in an affray, as by flriking or offering to {tike, or drawing
their weapons, orthe ike; orupon the very point of entering upon
an affra., as where one (ball threaten to kill, wound, or beat
another, he may cither carry the offender before a jultice, to find
fureties for the peace, or he may imprifon him of s own au-
thority for a reaforable_time, ull the heat fhall be over, and
alfo afterwards detain him "till he find fuch furety by obligation:
But it feems, that he has no power to imprifon fuch aa ofion-

dez
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der in a‘ny other manner, or for any other purpofe; for he cane
net juftify the committing an affrayer to jail, till he fhall be pu-

. nifhed for his offence:  And it is faid, that he ought nat te lay

hands en thofe, who barely contend with hot words, without
any threats of perfonal hurt, and that all he can do in fuch cafe,
Is to command them under pain of imprifonment to avoid fight-
ing. 1 Hawk. 137. _ o

But he is fo far intrufted with a power over all a&tual affrays,
that tho’ he himfelf is a {ufferer by them, and therefore liable to
be obje&ted againft as likely to be partial in his own caufe, yet-
he may fupprefs them; and therefore, if an aflault be made upon
him, he may not only defend himfelf, but alfo imprifon the of-
fender, in the fame manner as if he were no way a party, I.
Hawk. 137 ‘ ‘ ‘ '

And if an affray be in a houfe, the conftable may break open
the doors to preferve the peace; and if affrayers fly to a houfe,
and he follow with frefh fuit, he may break open the doors to
take them. 1. Hawé. 137, '

" But it is faid that a conftable hath no power to arreft a man
for an affray done out of his own view, without a warrant from
a juftice, unlefs a felony were done or likely tobe done; fer it
is the proper bufinefs of a conftable to preferve the peace; mnot
to punith the breach of it. 1 Hawék. 137.

1IV. How far by a JusTIiCE of the PEACE.

"There is no doubt but that a juftice of the peace may and
muft do all fuch things to that purp fe, which a private man er
conftable are either enabled or required by the law todo: But
it is faid, that he cannot without a2 warrant authorife the arreft
of any perfon fur an aitray out of his cwn view; yet it feems
clear, thatin fuch cafe he may make his warrant to bring the

" offender before him, in order to compel him to find fureties for

the peace. 1 Hawk. 137.
V. Funifoment of an ARFRAY.

All affrayers in general are punifthable by fine and imprifon=
ment. 1 Hawk. 138, ‘

And as, under the common law, they may be inquired into,
in the leet, as commen nuifances; there can be ro doubt but

that they may be prefented by the grand jury. 3. In/f. 158.
VI, Precedents of warrants, indiciments &c.
againfl AFFRAYERS.

1. Up~n complaint made to a juftice of the peace, he may
iflue his warrant to apprehend the offender; butit it be upon the

A application
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application of any particalar perfon, he thould firft adminifter to
him the following-cath, - - o .

T he infermation which you fhall give againft A O;

of the county-of  labourery [hell be the truth t-e

whaole truth, andnothing but the truth. Sobelp yau Ged.

- Warrant to apprehend affrayers. . ..
T all conflables and other officers in the county of
county to wit. o o .

- Whereas A 1y of the faz‘d county gentleman, batb ihis
day made oath befare me P.S, one of the commonweaith’s juffices
of the peace for the county aforefaid, that on the  day of  in
.the year of ou Lord and of the indepenilence of the common-
weaith of Firginiathe A O, of the county of . aforefaid,
labourery, and B O, of the faid county, labourer, at — in the
uid. county, in @ turhultuous manner made an affray, wherein the
perfon of the jaid A 1, was beaten und abufed by them th: faid
- A Oy and B,O, withoyt any lawful or fufficient provocation v+
.en to themor either of them, by bim the faid A 1. Th-fe are theres
Sore to command you forthwith t: apprebend the faid A O, and
B O, and bring them before’ me, o, fome otber of the common-
wealth’s jufi.ce; of the peace for the faid county, to anfwet the pre-

wifes.  Herein jail mit, at your p.ril.  Given under my haid
and feal this day of  éne thoufand e, * )
~ When :he offender is app-ehended by this warrant, and brought
before tae juftice; he may admit him to bail, or réfufe it, on
due confideration of the nature and circumftances of the cafe;
and on this fubject, the a&t of Aflembly concern.ng bail, will
beft regulate his conduct.  See title ¢ Bail.’ L

The fum in which the offender and his fecurties thould be
botind, is left to the difcretion of the magiftrate;. but it fhould
be recollected that exceffive baily fhould in no inftance be rea
quired, from the exprefs letter of the declaration of rights.

II. Recognizarnce of Bail.

Memorandum, on this day of  in the year if ourLord
and in the  year of the independence of the commonwealth

of Virginia, perfonally came before me © S, one of the commanweaith’s
juftices of the peace for the county of A O, of the county aforee
Jaidy labourer, and B R, and C R, both of the fame county, car-

‘penters, and acknowledge that they owe to efquire governsr
or chicf magifirate of the conimonwealih of Virginia, nameiy, the
- Jaid

* In all criminal procefs the dates fbould be»writtmv in words ai
length. : s+ N ‘
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Jaid A O, fifty dollars, * and the faid B R, and C R, each rea
Jpeciively twenty-five dollars, current money; to be levied of their
refpeciive goods and chattelsy lands and tenements, to the ufe of the
Jaid commonwealth if dcfault is made in perfarmance of the
" condition bere under writien,

T he condition of this recognizance is fuch that if the above bound
A O, fball perfonally appear before the commonwealth’s juffices of
the paace, at the next court to be beld for the county of ~ to an-
Jwer to fuch matters as fball then and there be objetted againfi him
by A Ly of the [aid county, gentlemans concerning the affaulting,
beating, and wounding ths faid A 1, by him the faid A O, and
oncerning other mifdemeanc: s tending to a breach of the peace, and
if be do not depart without leave of the court, then this recogni-
zance ta be voidy or elfe to remain in full force and wirtye, .

The condition of the recognizance being read to the parties,
the juftice fhould take their acknowledgement in the following
manner.  You A O, acknowledge yourfelf to be bound to efq
governor e, . in the fum of fity dollars, and you B R, .and
you C R, in twenty-five dollars each, to be levied of your refpec-
tive goods and chattels e,

The juftice muft certify this recognizance to the rext court;
in order that further proceedings may be had thereupon; and if
itappears to the court upon hearing the evidence, that there is
juft caufe of profecution, they will direct the attorney for the
commonwealth to prefer an indi&tment againft the offender, and
may commit or bail him, or bind him to his good behaviour,
for any time, in fuch fecurity and fum, or difcharge him as they
fhall judge moft proper to be done. Starke. V. f.

If the offender fails to comply with his recognizance to ap-
pear before the court, the clerk muft record his default, to en-
title the commonwealth to its forfeiture; or if, when brought
beforc the juftice, he refufes to enter into a recognizance, or
give fecurity, he muft be forthwith committed by fuch juitice.

IIT. MiTTI1MUS.

Do the fheriff of  county, or keeper of the jailof the faid county.

County to wit,
Thefe are in the name of the commonwealth, to command you to
recerve into your jail the body ¢f A O, late of the county aforefaid
labourer,

* Since the act of Congre[s altering the denomination of our mo-
ney, from pounds, fhidings, pence and farthings, to dollars, dif-
mes, cents and mills, and the ast of dffembly of 1792 (V. I, 218. )
adepting the fame, it feems more propery to exprefs all fums officia

ally mentioned by Fuftices of the Peace in dollars,
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{abourer, taken by my warrant, and brought befare me, being charg-
¢d upon oath, by A l, of the faid county, gentleman, with affault-
ingy beating, and wounding the faid A1y in an affray, by the
Jaid A O, and others, lately made; and that yow [afely keep bim,
in your faid jail and cuftody, until he be thence difcha ged by due
¢ourfe of law. Given under, my band and feal this  day of.
in the year of our lord t

Where the commitment is for an affray, or for thrgatening
and ftriking in the prefence of the juftice, the mittimus may be

as follows:” .
To the fheriff &¢c.—as above.

. County to wit, 1 o .

I fend you herewith 'the bodies of of &c. and of &c.
whom I require you, in the name of the commonwealth to re-
geive into your cuftody, being conviéted, by my own view, of
an affray by them made in my prefence; and you are hereby
commanded to keep them and each of them, the fuid and
, fafely in your jail, until they, or either of them refpective-
ly, thall procure two fufficient perfons to be bound with them,
or cither of them, feparately, to the govérnor or chief magiftrate
of the commonwealth of Virginia; that is to fay, each of the
fecurities in the fum of ' dollars, “and "the faid and
each, in " dolldrs, to appear at the next court to be held for
the faid county of  to anfwer the prémifes, " and in the ‘mean
time to be of good behaviour, or until they, or either of them
fhall be otherwife difcharged by due courfe of law. ~Given un-
der my hand and feal &c.” o T

If a conftable takes the offender on his own authority, and
carries him before a juftice to whom he refufes to give fecuryy,
the mittimus may be’drawn in the fame form, except tha! the
(‘:a.ufe of qommitment ihgpld be varied and very cleary fct fcrth,‘

V. Indiflment for an A¥ gR AY generally.

county to wit.

The jurors for the body of the county aforefaid, upon their oaih,
& prefenty, That A O, of the county of ~ aforefuid taylsvy, and.
B O, of the faid county, blackfmith, with force and arms, on the

day of = in the year of our lord - and in the  year of
the independence of the cohmonwealth of Virginia, at the county
atorefaid, being arrayed and unlowlully affembled tegether in a,
warlike manner, did make an affray, tothe téfror and difturbance
of divers of the citizens of this commonwvealth, then and there being,
and to the evil example of all other the citizens of the' faid cm-
monwealth, andagainft the peace and diguity of the cammn'zi;‘%]t@
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 VI. Indictment foran A¥FFRAY andbeating another,
county to wit.’ R :
The . jurors forthe body of the county of aforefaid, up-
on their oath do prefent that A O, - late of theparifb.of - in the
caninty.of - aforefaid, clevk, and B O, late of the parifh of « - in
the Jame county merchant, with force and arms; on the " day of
- in the year of our lord  and in the  *year of the coms
smenwealth of Virginia, at the county of - -aforefaid, of their malice
afirethought made an affauit and-affrqy in and upon ione R 3, of
ibe faid county, yeoman, then and there being in the peace of Gods
and of the commonwealith aferefaid, ‘and flruck upon the bhe.d; the
Jfatd R 8, with certain fwords, which the faid A O, and B Oy
 then and there feveraily held in their right handsy and then and
there gave to the faid R S,. divers wounds, which put him.in great
danger of his life, fo that his life was greatly dijpaired of, 1o thé
bad example of ather citizens of the faid comimonwealth, and againf?
2he peace and dignity of the comménwealth, ;. v i ..
The foregoing precedents,. under this title,. are adapted to af-
frays confidered as offences at' the common law. "It yet re-
mains to difcufs the duty of 2 Juftice f the Peace, in {uppr.fiing
an affray prchibited by the a&t of Aflembly (V. 1.33): This fla
tute feems to contemplate. two.diftin offerces; the one, where
the affray is made. in prefence of a court of juftice, or its mini«
fters of juflice, .dsing.théir ¢ffice,.. the wother, where the affray
arifes from going armed, ¢ I fairs or markets, or in other pla« -
ces,. in.terror of the. cauntry.” . In the fu ft inftance, the punifha
ment is a forfeiture of the armour, - and ia:pritonment of the of-
fender.at the pleafure of . couit; in the fecond, a ferfeiture of
the armeur allo,. and imprifonment for fo long time s a jury to
be fworn for that purpofe, by the juftice commiting the offen=
der, either upon his own view, or proof. by others, fhall direcly
which imprifonmert however cannot exceed the fpace of oné
mouth... 8ee the aét ante page 17,

VII. Warrant to fummoi 2 Jury under the

above recited adt.
county to wit. .
« To the conflable of in the faid county, ‘
Wharcas it bath been fully proven to me by the eathy of A ], and
B}, of the faid county. that A O, of the courty aforefaid, la=,
bourery and B O, of the faid caunty, labourer, on the .~ day of
( inthe year of our lovd "~ andinthe  year .of the com-
monwealth of Virginiay with force and arms, viz., with ywordsy
gunsy and other warlide infiruments, at-  .in the conuty afore=
ez being arrayedy and zm[awfulﬁt{aﬁmbled together in .a Warm
’ . difke

i
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Like manner, did make an affray, by riding armed as aforefaid, in
the faid county, in terror of the country:  Thefe are therefore to re-
quire you, ‘in the name of the commenwealth, immediately upon
Jight bereof té fummon twelve gaod and lawful men of \the vicinage
9f the faid - in the faid county to be and appeas before me J P,
one of the commonwealth’s jufiices for the faid county, at  afores
Jatd in the faid county, on the~ day of  then andthere to en-
quire of, da,’ and execute all Juch things as on the commonwealth’s
bebalf fhall be lawfuly given themin charge touching the affray
aforefaid. And beyou thim there to certify what you fball have done in
the premifes, and further to do and execute what in behalf of the
Jaid commonwealth hall be then and there enjoined you. Given
;ﬁ:der‘my band and feal this ' -day of  in the year of our
ord . , ‘
¢ As it is probable there will feldom be occafion to enforce this
act, I fhall add no other precedents founded on its but only ob-
ferve that the form of the oath to be adminiftered to the jurors
and witnefles, will naturally arife out of the fubjeét.

o

A P P E A L S

N appeal in its common legal acceptation is the removal

of a caufe from "an inferior to a'fuperior jurifdi¢tion.
. It is alfo a profecution -againft a fuppofed criminal offender,
by the pafty’s own private action, and which, in refpedt to the
offence,- islikewife. a profecution for the commonwealth, 2
Hawk. i85, - . :
¢ But as this praftice has become obfolete even in England,
and;* | believe, waspever adopted in America, it will not be
necgflary to enlarge further upon it.
i The pratice ot'appeals in civil -cafes, as regulated by the
laws of this commonwealth, not falling within the plan of this
publication; and being eafily found in the Revifed Code of laws,
printed in 1794, it will be {ufficient to refer to that work, for
more particular information, - :

\—

APPRENTICES.
. PPRENTICES (from apprendre, to ll.arn)‘areta%ﬁxally _

~\. bound for a term of years, by dced indented, to ferve
their mafters, and be maintained and inftru&ted by them. 1
Blacks. 426. R :
s+ . In treating of this fubje@t I fhall thew. I
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L. Who may be bound apprentice.
11, By whom they [ball be bound.

III, The manner in which they fball be &oumf
1V. Reciprocal a’uz‘ze; of maﬁer and apprentu‘e.’
V. How the gricvances of an apprentice fball

be redreffed.
VI. Adjudgedcajesonthe /ité_;etfi‘ of apprentice/bipsy
VII. Predecents:

L. Who may be bound APPRENTICE.
¥. Poor orphans &c. ——SceV L p. 182. fe&. 11,
.2, Wards, [fiid. Se&t,
3. Baftards. See V. 1. p. T93. feit. 35.
See alfo V. L p. 335, fe&. 12.

I1. By whom they fhall be bound,

This duty belongs either to ths overfeers of the poor, as in
the cale of poer orpbqns, or baftards; or to guardians, who may,
with the approbation cf the court bind out their wards.—See V.,
L p. 191. feét. g —Lidd. p. 193. fedt, 25. —1lbid. p. xaz ‘fc&‘

- X2

L1, The manncr in which they fhall . ée éazmd

It has been already feen under the tweo former dmﬁons of this
title, who may be bound, and by whom:.but as thofe cafes re-
fpect chiefly apprentices, who are compellable to ‘be bound,
under the laws of this commonwealth, it’ vl be neceflary here
to enlarge the fubjedt, and to confider alfg the manner in which
- apprentices are to be bound by thé common law.

Orné cannot be bound an apprentice without deed, 1 Salk 68,

By the common law, 'perfons .under the age of 21 years
could'not bind themfelves in fuch a manner as to entitle their
matfters to an action for a breach of any covenants of their in-
dentures; and therefore it- has been cuftomary for the parent,
cr friend to become party to the indenture in their behalf. Bac,g
Abr. Mafter and fervant.

Althe’ by the laws of this commonwealth the county and cor-
poration courts are pefleffed of power to © hear and determine
¢ complaints of mafters or miftreiles againft their apprentices or
¢ hired fervants, for defertion without good caufe, and may ob-’
¢ lige the latter, for lofs thereby occafioned, to make retribu~
¢ tion, by further fervices after expxranen of the times for which

‘thcg
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* they bad been bound,”—(Virz. laws p. 183. 258.) Yetit
bath been determinid under fimilar laws in England, that this
power extends to the compuifion of fervice only, and that neither
by the common law ncr by the ftatute, will the covenant of an
infant bird fo far as to zive the mafter an aclion againft him
for a breach of the covenant, Cro. Car, 179, :

But if his father or other perfon doth covenant for him, fuch
eovenant fhall bind the father or fuch other perion: as in the
cafe of Whitley and Leftas. In the indenture of apprenticefhip,
the father covenants to pay the sppreniice’nip money; the fon.
covenants to account for his maiters goods 3 and in the ‘conclu-
fion, the father and fon each bind themfelves for the true per-
formance of all covenants thevei. By the court: The end of
binding the fa:ber was to anfwer wrongs done by the fon, and
be muft anfwer for any; and the covenant that each did bind
himfelf muft be fo, where the fon is bound to perform the thing
for which the covenant was made; and this claufe is ufually in-
ferted, that the coveimuts moy Lz taken diftributively, to wit,
that each of the covemmniors {iwould perform his part; and this

“makes the covenant of the fon bind the father, who covenanted
for him as well as for himfelf. 8. Mod. 190.

So, in the cafe of Branch and Ewinzion ( Doug. 500.) it was

held by lord Mansfield, in an a&icn by the malter againft the
father of the apprentice bound by indenture in the common form,
that the father was liable for the elepement of the fon from the
fervice of his mafter, potwith{tanding there were no exprefs cove=
nants on the part of ihe father to be aniwer.ble for fuch elope-
ment, and altho’ the {atuic had given the malter another re-
medy by a retribution in f-rvices,
" And as the infantnay be bound by inde1iure, fo the appren-
ticethip may be deterniined by confent of all the parties coicern-
ed; which in the cafe of parith poor children, includes the pa-
rith officer ; in other cafes the father (or guurdian,) malker, and
infant.  Burrow’s fttlem:nt cafes. §62. 76%.

But a covenant between the mafter and a third perfon, the
infant not being party, maketh not an apprenticefhip, 2. Salk,

479- ,
17, Reciprecal duties of w7 sfier and apprentic:.

Befides the exprefs covenants ufi.ally inferte:) in indentures of
apprentcefhip, ' whicii the riuiler and appresntice are mutuaily
bound to perform, there exift other rcisiions bstween them,
which deferve to be noticcu, )

Thus a maficr may by law ch.flife, and correct his appren-
tice, fur neglest or other mithehavivus, & it be done wits 6=

deration:
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gderation:  Tho’ it doth not feem to be Jawful for the mafter or
miftrefs to beat any other fervant of full age. 1 Blacks. 428, .

So, it hath been determined that where an apprentice became

lame, and in the opinion of furgeons incurable, the maiter ought
not to be ducharged of him ;' for the mafter takes the apprentice
for better for worfe, and fhiould provide for him in ficknefs and
in health Str. gg,

So, it was adjudged that a mafter could not compe] his apk
prentice to go beyond fea, if he did not go with him, unlefs the
nature of the apprenticefhip imported ity as if the mafter was a
mariner, or merchant adventurer. Brownl. 67. . Hsb. 134,

V. How the grervances of an apprentice jbal/ 53

redreffed.
The mode of proceeding in this cafe, is prefcrlbed by Virgi-
nia laws, page 183. fe€t. 15. which fee.
This a& does not dire& the mafter or miftrefs to be fummon=
ed on the complaint of an apprentice, yet natural juftice feems to
require it, and orders of feflions in England have been quathed

becaufe it did not appear that the mafter had been fummoned,.

or was prefent.  See Str. 143, 1013,

VI. Adjudged cofes on the fubject of apprenticefbips.

There yet remain feveral points worthy of ‘obfervation, on this
dodtrine, which are not eafily reducible to any particular divi-
fion of the fubjeét. They will therefore be colle&ed in this
place, and will complete the prefent title.

It feems now to be fettled that an apprenticefbip bcmg a per-
fonal truft, becon,es determined by“fﬁe dedkh of the mafter; un-
lefs there are fpecial words in the mdemure to the contrary,
Bur. Set. Ca. 320

JBut altho’ it is heid that the covenant for inflruétion fails by
the death of the mafter; yet the apprentice continues fo as to
raintainance out of the eftate of his mafter, on the covenants

to maintain.  See 1 Salk. 66.
, The above points appear to be recognized in the cafe of Bax-

ter (widow and executrix) againft Burfie/d. In debton a bond

conditioned for Mathias dnderfons performance of the covenants
in an indenture of apprenticefhip, whereby he was bound to the
plainti{l’s teftator who was a mariner; the defendant pleaded
that dnderfon ferved faihfully to the death of the teftator. Thhe
plaintiff replied that {ince the death of the teftator, Anderfon had
abfconded from her fervice. To this replication the defendant
demurred.  And after argument at bar, Lee. C J, delivered
e
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the refolution of the court, that they were all of opinion the de-
fendant (hould have judgment, and that the executrix could
maintain no fuch a&ion, The binding was to the man to learn
b art and ferve him, without any mention of executors. And
as the words are confined fo is the’nature of the contral; for
itis fiduciary, and the apprentice is bound from a perfonal know=
ledge of the integrity and ability of the maftet. Hillary term.
8 Annee, Horne v Black, an award that an apprentice fhould
be affigned was held void, unlefs there was a cufforn, or concura
rence of the apprentice; and they held it not material thac ac-
cording to, the cafe in Cro. Eliz. §53. the aflets were liable on
-the mafters covenant to maintain. Str. 1266,

The words in Cro. Eliz. -are, ¢ that covenant lies againft an
¢ exccutor, in every cafey tho’ net named, urlefs it be fuch a
¢ covenant as is to be performed by the perfon of the teftator
¢ which they cannot perform ’ o

It 1s now certainly eftablithed that apprentices bound by or-
der of court cannot be affigned from one mafter to another with-
out the confent of the court in which their inderitures are lodged.
Ses Virg. taws. p. 182. :

Yet it hath been determined that an affignment of an appren-
tice by confent of all the partics, and an actual refidence during
the time required by #ature was fufficient to gain him a fertle-
ment in the laft parith, Str. 1155.

The power of the court in dire€ting money to be refunded,
on the difcharge of an apprentice with whom it had been giver,
feems confequential upon their power to difcharge, tho’ not ex-
prefsly mentioned in the alty~~8ee 1 Saik. 68. 2. Bac. dir.
mafter and fervant. -

If an dpprentice fiee from his mafter’s fervice and gain money
by the fame, or a different occupation, the mafter is entitled to
receive it. 1 Vezy. 83.

Inticing away an apprentice from his mafter, is not an of.
fence of a public nature for which an indi¢tment will lie; but
the party’s remedy is by an altion on the cafe, which he may
well maintain. 6 AMod, 182. Lurrow. 13¢6.

VII[. PRECEDENTS.

I. Indenture of an apprentice bound by the over-
feers of the poor under an order of court.

¢ This Indenture made this day of  in the year of our

¢Lord  andin the year of the independence of the Unitad

¢ States of America, between A B, and C D, overfeers of the

¢ poar of diftri&, in tle county of of the one part, and
E, ¢ A M,
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¢ A M, of faid county of the -other part, witnefleth, that the
¢ faid A B, and C D, overfeers of the poor as aforefaid by vir-
< tue of an order of the court of the aforefaid county, bearing
-* date the day of  in the year have put, pliced and
* beund, and by thefe prefents do put place and bind A P, a
.¢ poor boy, whofe parents B P, and C P, are notable to main-
¢ tain him, of the age of years, tobe an apprentice with him
“ the faid A M, and as an apprentice with him the faid A M,
¢ to dwell from the date of thefe prefents, until the {aid A P,
< {hall come to the age of 21 years, (or, if a female, until the
¢faid A P, fhall come to the age of 18 "years) according to the
¢ a& of the General Affembly in that cafe made and provided.
¢ By and during all which time and term, the faid A P, fhall
¢ the faid- A M, his faid mafter well and faithfully ferve, in all
¢ fuch lawful bufinefs as the faid A P, fhall be put unto by his
¢ faid mafter, according to the power wit and ability of him the
¢ faid A P, and honeftly and obediently in all things thall behave
¢ himfelf towards his faid mafter, and honeftly and orderly to-
d¢ wards the reft of the family of the faid A M. And the faid
¢ A M, for his part, for himfelf, his executors, and adminiftra-
¢ tors, doth hereby promife and covenant to and with the. faid
¢ overfeers of the poor, and every of them, their and every of
¢ their executors and adminiftrators, and their and every of their
¢ fucceflors for the time being, and to and with the faid A P,
¢ that he the faid A M, fhall the faid A P, in the craft, myftery
¢ and occupation of a taylor, which he the faid A M, now ufeth;
¢ after the beft manner that he can or may teach inftru& and
¢ inform, or caufe to be taught inftruéted and informed as much
¢as thereunto belongeth, or in any wife appertaineth:  And
¢ that the faid A M, fhzll alfo find and allow unto the faid ap-
¢ prentice futhcient meat, drink, apparel, wathing, lodging, and
¢ ail other things needful, or mect for an apprentice during the
¢ term aforefaid :  And alfo that the faid A M, fhall reach, or
¢ caule to be taught to the faid A P, reading, * writing, and
¢ common arithmetic including the rule of three; and will
¢ morecver pay to the faid A P, the. fum of twelve dollars, at
¢ the expiration of his aforefaid term. In witnefs whereof the
¢ parties to thefe prefents have interchangeably fet their hands
¢ and feals the day and year firft above written.
” N

* Tle ait of dffembly exprefsly direfls thot the indeniives of an
atprentice bound gut by the overfeers of the poor, fhaii cantiin thefe
[ - R . L - vy
ligl e sianzs, befides the ufual ones of teaiiisg the approniice Jfome
a1s, or bulinefs, &c,
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1. Indenture of an apprentice bound together with
L bis father. | |

¢ This Indenture made this  day of  'in the year of our
¢Lord . :and in the =~ year of the commonwealth, between
“AF, and B §, of the countyof  of the one part and D M,
¢ of the faid county of “the ‘other part' witnefleth, that the faid
¢ B 5, veluntarily; and with the approbation’ of the faid A F,
* his father, hath put placed and bound “himfelf, and by thefe
¢ prefents doth put place and bind himfelf to .be an appreritice
¢ with him the faid D M, ‘and as an apprentice with him the
¢ faid D M, to dwell ’till the faid B S, fhall attain the age of
¢ 21 years, which'will be en the  day of  inthe year
¢ During all which term the faid A F, and B S, doth covenant
¢ and agree to and with the faid D M, that the fuid B S, the
* faid D) M, fhall well and faithful fervé -in all fuch lawful bufi-
¢ nefs s the faid B S, (hall be put unto by his faid mafker, ac-.
{ cording to the beft of the power, wit, and- ability of him the -
¢ faid B S, and honeftly and obediently fhall behave himfelf to-~
¢ wards the faid D M, and honeftly?and orderly towards the fa-
¢ mily of the f2id D M." And thefaid D M, on his part, doth -
¢ covenant and agree to, and with the faid B S, that he the faid
DM, will well dnd truly inftruét the faid B 8, in the art or
¢ myltery of a carperiter, which the faid D M, now followeth,
¢ and will ufe all due diligelice t6 make the faid B S, as perfect
¢ in the faid art or myftery of a garpenter as poffible. . And. that
¢ the faid D M, will gllow. to the faid B'S, good .and fufficient
‘ meat, drink, apparel, wathing, lodging, and all other things -
¢ fuitable for an apprentice-during the faid term. ~And ilfo &c.
¢ (the parties may infert any other covenants which may be agreed
“on.) 1 withhefs whereof the parties t6 ‘thefe prefents‘have
¢ hereunto fet their hands and affixed their feals the day and year
¢ firft above written, .
. Axwms. " See SravEs.

ARRAIGNMENT. .

¥ 7 HEN an offender comes into court, "oy is brought in-
/by procefs, fometimes by ¢apias and fometimes of ha-
beas corpus, directed to the jailor of anether prifon, the firft thing
that follows thereupon is his arraignment 2 H. K. 216. s
Arraignment is nothing elfe' but calling the "offender to the
bar of the court, ‘te anfwer the mattes charged upon him. 2 H.~
Ho2:6. -~ 0 T e
o . The
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The prifoneron kis arraignment, tho’ under an indi¢tment
of the higheft-erime, muil be brought to the bar, without irons,
and all manner of thackles or bonds, "unlefs there -be- g danger
of efcape, and then he may be- broucrht withirons. 2 H. H. 219.

Alfo there is-no neceflity that a pritoner, at the time of his
arraignment, hold up his hand at the bar, er be commanded fo
to do, for this is only a ceremony for making known the perfon
of the offender to the court; -and if he anfwers'that he is the
fame perfon it is all one. 2 7 awé. 308. -

Accordingly this ceremony: was dlfpenfed vuth in thc cafe of'
me ng and Radc/z 2 Sa I B/ac,és. Rep 3

-

A R R E S§ T.

N arreft, in law, ﬂgmﬁes, the reﬁramt of a man’s perfon,
deprlvmg him of his own will and liberzy, and binding
him to becomie obedient to the will of the law: and it may be
called the beginning of imprifonment; Lamb. 93. '
Under this title, (which will chxeﬂy be conﬁned to arreﬂs ic
crxmmal cafes,) 1 thall thew,

L. Who'may or may not be arrefted.

II.  For what caufes of fufpicion an ar mﬁ may ém
IIl. By whon the arreft fball be made, <" -
IV, The manner of an arreft.”

V. What is'to be'done zy‘ter the arrefl.

L. Who may or may not be arrcﬁcd

Perfons prwn]eored from arreft in civil cafes, are,
. All perfons on Sunday.waV L p. 129, feid. 16.

2. Perfonsattending their duty at any muﬁer of militia,—
or any elelion of members of the ftate legiflature,~——of of the
United States, or of eleGorsto vate for-a prefident———'
witneffes duly fummoned, ‘and a'tending on any furvey ade by
order of court, ‘or-on commiffioners-zppointed ‘to -take depofid~
ons in the cafe of contefted eleCtionsy——are privileged from
arre t except for treafon, felony &c. —Sec V. 1. P 12G. fef, 16,

3 ‘Witneffes atténding at court -&c. bemg duly fummonéd,

and allually a witnefs in the caufe exprefled in, the fubpeena, are.
priv leged during thefr attendance, and in coming to and return-
g from thence, allowing one day for every twenty miles from

mczr piaces of abode —See . . p-289. fes3. 6.
: 4 The fame privilege is allowed to eledlors.—See V. 1, p.

23, it 7- 5+
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g. Alfo to grand jurers.—See V. l. p, 107.A2. 8.

. And to members of the General Affembly; during whole
privilege procefs in’ which they are parties fhall be fufpended ;—
if delivered by privilege from execution, they fhall return as
foon as the privilege ceafeth, or be liable to an” efcape.—8ez V.
L p. 26, fel2. 19. - -

7. The' Governar— Members of the Privy Council mmmms
Fudges of the Superior’ Courts——and the Sheriff of any county,
during his continuance in office, cannot be arreited by the ordi-
nary procefs; but inftéad thereof afummons fhall iffue &c,—
See V. I p. 83. feft 23.—And in all fuch cafes, after judgment,
and the return of a fieri facias, by the fheriff of the county in
which the defendant refides, that no effelts, or not fufficient
are to be found, a capias ad fatisfaciendum may iffue as in other
cales. ' 1bid. : ‘ ‘

8. Any minifter of religion licenfed according to the rules of
his fet; who has taken the oath or affirmation of fidelity to the
commenwealth, while he is publickly preaching or perferming
religious worfhip, in'any church, meeting-houfe &c,—Sez /.
I p.287. feir 3. ¢ )

" g. A corporation cannot be arrefied, but the procefs is a dif~
tringas. 3 Sulks 46. ’ o

* But none of thefe privileges from arreft extend to cafes of
treafon, felony, riot, breach of the peace, or an efcape out of
prifon or cuftody.—See 7. /s p. 129, feét. 16,

II. For what caufes of fufpicion an arreft may be.

The caufes of fufpicion which are generally held fufficient to
juftify the arreft of an innocent perfon are thefe which follow:
" (1} The common fame of the country; but it feems, that it
ought to appear upon evidence, in an action brought for fuch
arreft, that fuch fame had fome probable ground. 2 Haw. 76,

(2) The being found in fuch circumftances as induce a ftrong
prefumption of guilt; as coming out of a heufe wherein mur-
der hath been committed, with a bloody knife in one’s hand; or
being found in pofleflion of any part of goods ftolen, without
being able to give a probable account of coming homeftly by
them. 2 Haw.76.. -~ :

(3) The ‘behaving one’s felf in fuch a manner as betrays a
confcioufnefs of guilc; as where a man accufed of felony, on
hearing that a warrant is taken out againft him, doth abfcond.
2 Haw, 76. ' o K

But the party who flies from an arreft for a capital offence,
is not thereby guilty of a capital offence. 2. Hawé. 122, " '

s
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¥ (4) The 7Bci’n‘g'found if company with one known to be 20
offender, at the time of the offence, or generally at other times
keeping company with perfons of fcandalous reputation, 2 Haw.
7, 5. Inf. 52 ik

(5) The living an idle, vagrant, and diforderly life, without -
having any vifible means to fupport it. 2 Haw. 76, -

(6) The betng purfued by hue and- cry.” 2 Haw. 76. for.if
a felony is dene, “and one is purfued upon hue and cry, that is
not of ill fame, fufpicious, unknown, nor indi&ed, he may be
attached and imprifored by the law of the land. 2. /nfl, 520

But generally, no fuch caufe of fufpicion, as any of the above
mentioned, will juttify an arreft, where in truth no fuch crime
hath been committed; unlefs it be in the cafe’ of hue and ¢ry,
2 Haw. 7b6. , - o S T
- In the cafe of Samucl-againft Payne and others, (Doug. 345)
the plaintiff §amuel brought an a&tion of trefpafs and falfe im-
prifonment againft Payne a conftable and two others, the fa&s
were thefe: Hall'one of the dcféndants, - charged the plaintiff
with having ftclen fome laces from him which he faid were. in
the plain‘piff’s houfe, A fearch warrant was granted by 2 jul-
tice upon this charge, but.there was no warrant to apprehend
him, On the fearch, the goods were not found, however,-
Payne, Hall, and the other défendant an affiftant of Payne, ar-
reited the plaintiff and carried him before a magiftrate, who upon -
examination difcharged him, ~The caufe wa¢ tried before lord -
AMlausfield, and a verdi@ foupd againft all the three defendants.
Atthe trial, the court and counfe! on both fides looked upon the
rule of law to be, that if a felony hath actually been committed,
amy man, ‘upon reafonable probable grounds of fufpicion, - may
juftify apprehending the fufpeéted perfon “to carry him before 4
magiltrate but that, if no felony has been committed, the appre-
hending of a perfon fufpected, -cannot :be juftified by any ‘one.
The court therefore left it to the jury to confider whether any
felony had been committed. . The rule, however, was: confi-
dered as-inconvenient and narrow, becaufe-if a man charges
another with felony, and requires’ an officer to take him into
cuftody,-and carry him before:a magiftrate,. it would . be ‘moft-
miichigvous that the officer thould be bound firft ta try, and-at
his peril exercife his judgment on the truth of the charge. He
that makes the charge fheuld alone be anfwerable. The offi-
cer doth his duty in carrying the accufed before 2 magiftrate,
who is authorized to examine, and cemmit or difcharge.. On
this ground, a motion was made for a new trial; and, after
cadfe fhewn, the court held, 'that the charge was a fufficient
juftification to the conftable, and his affiftdnt, and the rule for

y : ' o & New



ARRES T. 35

a new trial was made abfolute, On which new trial a verdict
was found againft Hall, and for the other two defendants.

II1. By whom the arreft fhall be made.

1. In criminal cafes, a perfon may be apprehended and re-
ftrained of his liberty, not only by procefs out of fome court, or
warrant from a magiftrate, but frequently by a conftable,
watchman, er private perfon, without any warrant or precept.

2. Thus all perfons, who are prefent when a feleny is com-
mitted, or a dangerous wound given, are bound to apprehend
the offender, on pain of being fined and imprifoned for their
negle&. 2 Haw. 74.

Alfo, every private perfon is bound to affift an officer de-
manding his help, for the taking of a felon, or the fupprefling
of an affray. 2 Haw. 5.

If a private perfon have a prifoner in cuftody arrefted on fuf-
picion of felony, treafon, or murder, and neglizgently fuffer him
to efcape before he is committed to jail, he may be fined, on
being found guilty in the diftri¢t court, where the efcape was
fuftered 7. L p. 127.

3 Alfo, a watchman may arreft a night walker, without any
warrant from a magiftrate. 2. /17, 52.

4+ In like manner, a conftable, may ex officio arreft a brea-
ker of the peace in his view, and keep him in his houfe, till he
can bring him before a juftice. 1 H. H. 587.

5. Or any perfon whatfoever, if an affray be made to the
breach of the commonwealth’s peace, may wiihout any warrant
from a magiftrate, reftrain any of the offenders, to the end the
-commonwealth’s peace may be kept; but after rhe affray is end-
ed, they cannotbe arrefted without an expre{s warrant. 2 Inf. 52.

6. So much cencerning an arreft without a warrant; ncxt
follows arrefting with fuch warrant: ‘

7. The warrant is ordinarily dire€ted to the theriff or confta-
ble, and they are indictable, and fubject thereupon to 2 fine and
imprifonment, if they neglet or refute it. 1 AH. H. R,

8. If it be direCted to the fheriff, he may command his under
fheriff to execute it; but a conftable cannot depute and muft
perfonally execute it. 2 Hawt, 86,—Yet it feéms that any one
may lawfully affift him. Jbid.

g. If a warrant be generally diroéted to nil conftatles, no one -
can execute it out of his own precinét, for in fuch cafe it ihall

- be taken refpedtively to each of them within their feveral dif-
tri€ls, and not to one of them to execusc it within the diftri&k
of another; but if it be direfted to 2 particuiar conftable (1
Hauwtins fays, to a particilar conlable by name,) he may exe-

cute
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cute it any where within the jurifdiction of the juftice, but is
not compellable to execute it out of his own conftablewitk —
L. Raym. 546. 1 H. H. §81,—2 H, H. 110—2 Hawk, 86.
10. The juftice that iffues the warrant, may dire@ it to a
private perfon if he pleafeth, and it is good 3 but he is not com,
pellable to execute it, unlefs he be a proper officer. 1t H. H.
581. o . S
11. But by the juftices odth of office, the warrant ought riot
to be directed to the party, but to fome indifferent perfon to
execute it. o L o L.
12. If a warrant is dire@%d to two or more jointly, yet any
one of them alone may execiiteit, Dalt. o 169,

IV, The manner of an arreff.

2. The officer to whom a warrant is difeted and delivered,
ought with all fpeed and fecrecy to find out the party, and then
to execute the warrant. Dalt. ¢. 169, :

2. It is certainly an offence of a very high nature, to oppofe
one who lawfully endeaveurs to arreft another for treafon o: fe-
lony: and it feems, that a perfon who fo oppofes an arreft fof
treafon, whereof he knows the party to have been guilty, is
thereby guilty of the treafon; and that he who fo oppofes an ar-
reft for felony, is an acceflaty to the felony. 2 Haw. 121.

3. An arreft in the night is good, both at the fuit of the
commonwealth and of the citizen, elfe the party may efcape.

Co. 66.

I 4 A juftice of the peace cannot, authorife the arreft of a fe-
lon by a warrant iffued by him while he is out of the county, in
which he is juftice; altho’ the felony was committed in the
county in which the jufticé refides. 1 H. H. 581.

5 A private perfon cannot raife power to arreft or detain a
felon. 1 H. H. o1,

But any juftice, or the fheriff, upon juft caufe, may take of
the county any number that he fhall think meet, to purfue, ar-
reft, andimprifon traitors, murderers, robbers, and other felons;
er fuch as do break, or go about to break, -or difturb the com-
monwealth’s peace: and every man being required and not
aged and infinn, ought to aflift and aid them, on pain of fine
and imprifonment. Daft, ¢. 171.

And in fuch cafe it is referred to the difcretion of the juftice,
fheriff, or other officer, what number they will have to attend
on them, and how and after what manner they fhall be armed
or otherwife furnithed. Dalt. ¢, 171,

6. As to the cale of breaking open doors, in order to appre-
hend offenders, it is to be obferved, that the law doth never

allow
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llow any fuch extremities, but in cafes of neceffity; and therep
ore, that no one can juftify the breaking open another’s daar to
make an arreft, unle(s he firft fignify to thofe in the houfe the
caufe of his coming, and requeft them to give him admittance.
5 Haw. 86. . N

But where a perfon authprifed to ar¢tft another, who is thels
tered in a houfe, is denied quietly fo enter into ir, in order tp
take him; itfeems generally to be agreed, 'thathe may juflify
breaking open the doors in the following inftances. v

(1) Upon a capias grounded on an indiG&ment for any crime
whatfoever ; or upon a capias from the chancery ar ather fupe-
rior court, .to compel 2 man to find fecurities for the peace of
good behaviour. 2 Haw. 86. . - ‘ :

(2) When one known to have committed a treafon or fclony,
er to have given another a dangerous wound, is purfued either
wiih or without a warrant, by a conftable or private perfon;
but where ene lies under a- probable fufpicion only, and is not
indidted, it feems the better opinion at this day (Mr. Hawkins
fays) that no cne can jufhify the bresking open doors in grder to
apprehend him: and this opinion he founds on Coke’s 4. Infi.
177. and Halg’s pleas of the crown. 91. 2 Haw, 87.

-But lord Hale in his biftory of the pleas of the crawn fays,
that upon a warrant for probable caufe of fufpicion of felony,
the perfon to whom fuch warrant is direCted; may break open
doors to take the perfon fufpected, if upon demand he will not
furrerider himfelf as well as if there had been an exprefs and po-
fitive charge .againft him; and.fo (he fays) hath the commen
pradtice obtained notwithitanding the contrary opiuien of iord
Coke. 1 H. H. 580, §83. 2 H H. 117. b

And as he may break open fuch perfon’s own houfe, fo much
more may he break open the houfe of another to take him; for
fo the fheriff may do upon a civil piocefs: ~But then he muft at
his peril fee that the felon be there; for if the felon be not there
he is a trefpafler to the ftranger whofe houfeitis, 2 H. £, 117,

But it feems that he that arrefts as a private man barely upon
fufpicion of felony, cannot juftify the: breaking open doors to
arreft the party fufpelled, but he doth it at his peril, that is, if
in truth he be a felon, -then it is juftifiabley, burt if he be inno-
cent, but upon a reafonable cauic fufpedied, it is not juixifizble,
r H.H. 82. = . ,

But a conflable. in. fuch cafe may juflify, and the reafon of
the ¢ifference is this: becaufe that in the former cafe ic is but a
thing permitted to private perfons to aireil.foi fufpicion, and they
are not punifhable if they omit ity and therefore they cannet

4 break
¥,
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break open doors; but in cafe of a conftable he is punifhable 1t
he omit it upon complaint. 2 H. H. ¢2.

(3) Upon a warrant from a juftice of the peace, to find fire-
ties for the peace or good bekaviour, 2 Hew. 86 1. H, H.
582, 2 H. H. 117.

And in general, Mr. Dalton fays, an officer upon any war-
rant from a juftice, either for the peace er good behaviour, or
in any cafe where the commdnwealth is party, may by force
break open a man’s houfe, to arreft the offender. Dal. ¢. 16g.
. (4) On a warrant te fearch for ftolen goods, the doors may
be broke open, if the goods are there; and if they are not there,
the conflable feems indemnified, but he that made the fuggefli-
on, is punithable. 2 H. H. 151¢.

(5) Where forcible entry or detainer is found by inquifition
before juftices of the peace; or appears on their view. 2 Haw.
86. ‘

(6) On a capias utlagatum, or capias pro fine. 2 Haw 86.

(7) On the warrantof a juftice of the peace for the levying of
a forfeiture, in executing of a judgment, or convition for it,
grounded on any ftatute, which gives the whole or any part of
fuch forfeiture to the commonwealth. 2 Haw. 86.

(8) Where an affray is made in a houfe, in the view or hear-
ing of the conftable, he may break open the doors to take them.
1 Haw. 137. 2 Haw. 87. . :

(9) If there be diforderly drinking or noife in a houfe;, at an

" unfeafonable time of night, efpecially in inns, taverns; or ale-
houfes, the conftable or his watch; demanding entrance, and
being refufed, may break open the doors; to fee and fupprefs
the diforder. 2 .H. H. g5. - : ,

(16) Wherever a perfon is lawfully arrefted for any caufe,
and afterwards efcdpes, and fhelters himfelf in an houfe. 2
Haw. 8%,

(11) Butupon a general warrant, without exprefling any
felony or treafon, or furety of the peace, the officer cannot break
open a door. 1 H. H. 584. .

(:2) Neither ought doors to be broke open to take a perios,
who is required to take certain oaths by virtue of a tatute, be-
caufe in fuch cafe the warrant is not grounded on a precedent
effence. 2 Huw. 87. 12, Co. 131,

(13) Inacivil {oit, the officer cannot juftify the breaking
open an outward door or window In order to execute broceic,
It he deth, he is a trepafler. But if he findeth the outward door
open, and entereth that way, or if the door be opened, to him
from within, and he entereth, he may break open inward doors
if he findeth that neceflary in order to execute his precefs. £/,

319. For
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For a man’s houfe is his caftle, for fafety and repofe to him-
felf and faimily; but if a ftranger, who is not of the family,
upon a purfuit taketh refuge in the houfe of another, this rule
doth not extend to him, it is not his cafile, he cannot claim the
bensfit of fanttuary therein, Fof. 320. . :

And it is always to be remembered,: that this rule muft be
gonfined to the cafe of arreft ypon procefs in civil fuits only.
For where a felony hath been committed, ora dangerous wound
given, or even where a minifter of juftice cameth armed with
procefs founded on a breach of the peace; the party’s own houfe
1s no fan@uary for him: in thefé cafes, the juflice which is due
to the public muft fuperfede every pretence of private inconve-
nience, Jbid. - S C ¢ o
(14) Finally, inall thefe cafes, if an officer, to ferve any
wakrant, enters inta a houfe, the doors being OQcﬁ, and then
the doars are Jocked upon him, he may break them open in or -
der to regain his liberty, 2 Haw. 87. .
7. If there be a warrantagainft a perfon, for a trefpals or
breach of the peace, and he flies and will not yield to the arreft,
or being taken makes his efcape ; if the officer kills him it is

murder. 2 H. H. 717, ~ A . o
. But if {uch perfon, either upon the attempt to arreft, or after
the arreft, ‘affault the officer, to the intent to make his efcape
from him, and the officer ftanding upon his guard kills him,,
this is no felony: for he is not bound to go back to the wall ag
in common cales of fe defgndends, for the-law is his protection.
2'H. H. 118. 8tr. 294 E R
But where a warrant iflueth againft a perfon for felony, and
cither before arreft, or after, he fliés 'and defends himfelt with
ftones or,weapons, {o that the officer muft give over his purfuit,
‘or otherwife cannot take him without killing him, if he kill him
it is no felony.  And the fume law is, for a conftable that doth
it by virtug, of his office, or on hue and cry. 2 H. H. 118,
But then there muft be thefe cautions: 1. He mult be a
lawful officer;  or there muft be a lawful warrant ,2. The par-
ty ought to havé notice of the reafon of the purfuit, namely, be-
caufe a warrant is againft him, 3. It muft be a cafe of necef-
fity, and that not fuch a neceflity -as in the former cafe, where,
‘an affault is made upon the officer, but this is the neceility,
namely, that he cannot otherwife be taken. 2 H. H.'119,
But tho’ 2 private perfon miy arreft'a felon; and if he fly fo
as he cannot be taken witheut he be killed, it is excufable in’
this cafe for the neceflity; yet it is at his peril that the party be
a felon, for if'he be innocent of the felony, the killing (at leaft,
before the arreft) feems at leatt manflaughter; for an innocent
o ' perfon
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pegon is not bound to take notxcc or 2 prAVate perfons fufpmxon.
2 H. H. 11 o :
8 A pe'%n fworn and commonly known, and a&mg within
his own precin@, need not fhew his warrant; but he aught tq
acquaint the party with the fubftance of it. ~2 Haw. 85.

And an officer giveth {ufficient notice what he is, “when he
faith to the party, [ arreft you in the commonwealth’s name ;
and in fueh cafe, the party at his peril ought to obey him, . tho?
he knoweth him not.to be an oihcer, and if he have no lawful
warrant, the party grieved. may have.his, a@uon of falfe i xmprx.-
{o'mxent, Dalt. ¢. 169. - o ‘

But the learned ediror of Hale 5 hl’iory - ablerves hercupon,
th"t 1hé books referred to intend the general warrant conftituts
ing fuch perfon an officer, ‘as a bamﬁ' or the like,.in .a civil
altion; tho’ it may be otherwife i’ cafe of felony;. becaufe'in
fuch cafe a private perfon may- ssreft 3 felon w'thout any warrant
atall, 2 H, H. 116, - .

But if he aéts out of his prccmé’r or is not fworn and comm-
monly known, he muft thew his warrantif deranded. 2. Haw,
85. 86, otherwife the party may make sefiftance, and needs not
o obey it...Dalt. ¢. 316q. i

But if the conftable has rio warraqf, but doth it by virtae of
his office, as a conftable, it is fufficient to noufy that he is con <
ftable, or that he. arrtzﬁ's in the name o. the commonwealm.
1 H, H. 583. . ;

9. If the conftable come unto the party, and requlre him to
go before the Jm}lce, th{S is no arrei’c ROF- 1mprxfonrnent., Dalf,'
¢ 170, & i

For bare words W'll not make an arre[’c without Iaymg hold
on the perifon, or otherwife: confiping him.- Butif an offices
comes ints a room, and tells the party hears refts him; and locks
the door, this is an arreft; for he is in cuftody of the officer, ¥
Salk. 79. 2 Haw. 129, cafss inthe time of lord Hardwicke. .

. 10. 1t hath been holden, that if 2 .conftable, . after he hath
arrefted the party by force of 2 warrant, fuffer him to :go at
large, upon his pr {x{ufe to come agam and find fureties, he can-
not afterwards arreft hiny by force of the fame warrant; :How-
gver if the party return, and put himfeif again under the ..uﬁody
of the conftaole, it feems that it may. be probably argued, ithat
the conftable may lawfully detain him, and bring;him before the
J uflige, .in purfuancc of fuch warrant, but in thxs the law. doth
not fecm to be clearly fettled, 2 Haw, 81,. - -

But if the party a: ‘refted do efcape, the officer upon frefh fult
may, take him again and again, fo often.as he,efcapeth, altho’
he were out of view,, or that hs ihall fly into another town or

county. Dait. ¢ 169, Y.
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V. What is te be done after the arref}.

1. 'When a private'perfon hath arrefted a felon, or one fufs
pected of felony, hé ‘miy“detain him in cuftody till he can reas
fonably difmifs himfelf of him; * but with as much fpeed as con«
veniently he can, he may’do ‘any of thofe three things:

(1) He may carry him to the common jail, but that is now
rarely dene. ¥ H. H. 589. 2 H. H. 77.

" {2) He may deliver him to the conftable, who may either
carry-hint to jail or tea juftice of the peace. 1 H. H. 58g.

{3} He may carry him immediately to-a juftice of the peaces”
yH.H. 589, 0 o 7 ‘ L o
. If the agrel’t is by virtue of a warrant, when the officer hath
made the arreft; he is forthwith to bring the party according to
the directiori of the warrant: If it be to bring the party before
the juftice fpecially, then'the officer is botund .to bring him be-
fore the-fame juftice; ‘but if the warrant be to bring him before
any juftice of the county, -then it is in the eletion of the ofh-
¢er, -to biing him-before- what juftice he thinks fit, and not
the electon of the prifoner: 1 H. H:'582—2 H. H. r12. '
«- But if the fime Dbe unrealonable, as' in or near the night,
waeteby he capnet attend the juftice, - or if there be danger of 2
prefent refcue, or if the party be fick, he may fecure him, gl
the next day, or fuch time as it'may be reafonable to bring him.
2 H. H. 120, i .

+ And.when he hath brought him to the juftice, yet he isin
law il in his cuftody, ’til the juftice difcharge, or bail, or
commit him. 2 H. H. 120. ' |
r But jt is {aid, the conftable is not obliged to return the war-
rant itfelf; but may keep it for his own juftification, in cafe he
fhould.be queftioned for what he had done; but -only to return
’what he had done upon it. L. Raym. 1196, '
drrefiing and aveiding judgments (fee JUDGMENTS.
e - Atdon, fee BURNING.

- ASSAULT ano BATTERY.
I Adfjault, what.,
II. Battery, what. ‘
I, In wbhat cafes they may be juflified.
17. How Punifhed. ' S
I. Affault, what. .
A SSAULT, affiltus, from the French afayler, is an at-
tempt or offer, with force and violence, to do 2 corporal
' : hurt
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hurt to another, as by ftriking at him with or without a wea.
pon; or prefenting a gunat him, at fuch 2 diftance to which
tbg’gun will carrys or ‘pointing a pitchfork at him, ftandin,
within reach of it ; or by holding up one’s fift at him; or by
any other {uch like at, done inan angry threatning manner. 1
Howk, 133, , ' ‘

And from hence it clearly follows that one charged with an
affault and bateery, may be found guilty of the affault, and yet
acquitted of the battery: But every battery includes an affault;
therefore on an indi&ment of affault and battery, in which the
affault is ill l2id, if the defendent be fouud guilty of the battery,
it is fufficient. 1 Hawk. 134. 263. ' i

It feems agreed at this day, that no words whatever can
amount to an aflault, notwithitanding the many ancient opini~
ons to the contrary, 1 Hawk. 134, 263, =

: II. Battery, what.
Battery, (from the Saxon batte, a club, or beatan, to beat,
-from whence cometh alfo the word ba#zle) is, when any injuryf
whatfoever, be it ever fo {mally is actually done to the perfon of,
another, in any angry, or revengeful, or rude, or igfolent man«
ner, as by fpitting in his face, or any way touching him in an-
ger, or violenty juftling him out of the way, and the like. 3
Hawk. 134. S

III. In what cafes they may be juftified.

A man may juftify an affault in defence of his perfon, or his
wife, or mafter, or parent, or child within age; and may even
wound in defence of his perfon, tho® not of his pofleflions,. 3
Salk, 46. ’ ' E

If an officer authorifed by warrant lay hands on another to ary
reft him, eor if a parent, in a reafonable manner, chaftife his
child, a mafter his fervant, a f{choolmafter his fcholar, or a jai-
lor his prifoner, or if cne confine a friend by force, who is mad, .
or if one wrefts a fword from another who offers violence there:

- with, in all thofe cafes, and many others of a fimilar nature,
it is jultifiable. 1 Hawé, 130, ‘ ; :

Alfo, if a perfon comes into my houfe, and will ot go out,
I may juftify laying hold of him, and turning him out. 3 Blacks
com. 120. : ‘ .

So alfo, one may. juftify affaulting another who attemps to
force him from bis wateicourfe, or highway, orny other legal

+ pofleflion Puit. 42. - ' » ’
" And wherever, 2 man, in his own defence, beats another
who firft affaults him, he may take advantage thereof, both upan

b . - ’ : o an
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an indi&ment, and in an a&ion; but with this diftinétion, that
on the indi€ment he may give it in, evidence upon the plea of
nst guilty, but in an alion e muft plead it fpecialiy. 1 Hawk.

134. . '
IV, How Punifbed.

Perfons guilty of this offence are punifhable both by fine and

imprifonment, on a profecution by inditment at the fuit of the
commonwealth; and alfo in damages, by adlior, at the fuit of
the party injured. ¥ Hawék. 1344 :
Warrant for an affanlt e, Sée title ¢ Warrant,” ¢ com-
Mittimus. }mitment,’ ¢ Recoxnizancey,” &
Recognizance of bail e ¢ Criminals,’—under which all
the neceflary forms may be found, and the defcripizon of the of-
fence may be drawn from the following indi¢tment, and the na-
titre and tircumftances of the cafe.

Indictment for a commmon affauls.

: county to wit. o :
. The jurors of the commonweaith, for the body of the county afores
faid, upon their oath doprefent, That A O, of the faid county,
labourery, on the  day of  in the year and in the
year of the commonwealth, with force and arms, ot the county
afrefaid, in and upon one A'J, taylor, in the peace of Gody and
of the faid commonwealth then and there being, did make an af-
Jaults and bim the faid A Jy then and there did beat, wound,
and ill-treat, /o that his life was greatly defpaived of ;5 and other
wrongs to the Jaid A ], then and there did, to the grvat damage
of the faid A J, and againf} the peace and dignity of the common-
“wealth, : ' :
(In indi&tments for affault and battery, the court may rule
the profecutor to fecurity for cofts, and on failure, may difmifs
the indi&tment with cofts. 7. /. p. 113.)

?

ATTACHMTEN T.

NDER this title T fhall only confider that fpecies of at-
tachment peculiar to the laws of this ftate, which is
granted by a fingle magiftrate again{t abfconding debtors.

Thhis autherity has long been exerciled by the magiftrates of
this commonwealth, and is now founded on Chap. 78. of the
Revifed Code. p. 122—125.

K. Where the debt or demand exceeds frve dollars, or two Fin.
dred pounds of tebacca,

'f hiie
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This attachment and the fubfequent proceedings thereon ate
founded on /22, 6, 7, 8 & 9. of the above recited law, which fes. )

Bond to be entered into by the party for whom
| the attachrhent is iffucd.

Know all men by thefe prefents, that we o . and - of
. are beld and firmly bound to of  inthe fum of
lawful maney of Virginias 1o which payment, well and truly t5 be
made, to the faid - bis heirs, executors, vadmirg/i'ratarr, or
"Zﬂig’m, we bind ourfelves, and each of us, our and each of our
heirs, executors, and adminifirators, jointly and feverdlly, by rb{ig
prefenis,  Witnefs our hands and feals, this  day of " in thé
ear e, : A ' c
g The condition of the above obligation is fuch, that whereas the -
abeve bound  hath this day obtained ffom = a juftice of the
peace, for the county of  an atiachment againjt the eflate of the
above named - fof the fum of . returnable to the next coun-
ty court, -if therefore the faid =~ fball fatisfy and pay all coffs
which fhall be awarded to the faid -~ in cafe the faid  fhall be
caft in the faid fuit, and alfo all damages which fhall be recovered
againft the [aid Jor bis [uing out of the [aid attachment, then
this obligation to be woidy elfe to remain in force.. . - - .
. Sealed and delivered before; . e
This bond muft be returned by the juftice to the fame court
to which tlte attachment is returnable, or the attachment fhall
be declared void, and be difmiffed, as is alfo the cafe where no

_bond is taken. A o

Warrant of Attachment.—On {e&. 6.

To the {heriff of - county .

to wit, o o

Whereas of - hath this day complained before me
oue of the commonwealtl’s juffices of the peace for the [aid county,
that of is indebted to bim inthe fum of current
money, and that the faid  hath privately removed bimfelf out of
this county, or fo abjconds or conceals bimfelf, that the oydinary pro-
cefs of law cannst be ferved upon bim: thefe are thercforey in the
name of the commonwealth to require you to attach the ¢flate of the
Jaid or fo much tbereaf as fball be of value fufficient to fatisty
the faid debt and coffs, and fuch eftate fo attached in your hands to
Jécure, or fo to provide that the jame may be liable to farther pro-
ceedings thereupon to lLe had at%he next court 0, be betd for this
countyy and that you then and there moke returny, how you have
exzcuted this warrant,  Given under my hand, this day of

, e , This

7
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-, This precept is to be executed by the fheriff or hi< under fhe=
nff, to whom dire€ad, unlefs he isa party interefted, and
them by the coroner or fesjeant, who muft therevpon return
what eftate he has attached; or may take bond, with good fe-
curity, for the debtor’s appearance at the court to which the at~
tachment is returnable, and for his performance of the order and
judgment of fuch courttherein,

Condsticn of the bond to the fFeriff.

The condition of the above abligation is fuch, that whercas an
attachment from gentleman,  a juftice of the peace for ihis
county, againfl the eflate of the above boynd — at the fuit of
bath been levied on Sunflry goods of the fuld which have been
reflored t2 pim tipon kis giving this bond 5 i therefore the fiid
Joall appear at the next court to be held for this county, and anfwer
the fard attachmenty and abide by and perform the viJer or julg-
nent of the court therein, then &, '

Slaves, goods, and chattels, belonging to the debfor, though
the fame be found in another county, may, inthe fame'mancer,
be attached by 2 warrant from a juttice of the peace of the coun-
ty where fuch eftate is found, = For tho’ the expreffion of the
law is, that the property of the defendant may be attach.d
¢ wherever the fame fball be foundy’ yet it can by no conflruc-
tion extend the jurifdiction of a magitrate beyond the limits of
his own county. The neceffity then of obtaining an attachment
in the county where the property is to be found for all fums of
this dznity, is fufficiently obvious. in the necat caf+, deed,
there i¥no neceility to get an attachment, except in the ceunty
in which the debtor refides; but this power procecds frony the
exprefs letter of the law, which authorifes the magiltrate to di-
rect the warrant, imeafes of this fort ¢ o all fheryfs, jerjeunts,
and conflablesy in the commonwealth.—This 1s commonly cules
led a running attachment; und being an cxception from the
preceding cale fully proves the puiition there advanced.

II. Where the debt doth nzt exceed twenty dsllurs,
current money, o one Lhoufund pounds of 1sbacco.
on felt. 10, o
¢ By the beforementioned act, (7. L p 1244 28, 10.) itis de-

¢ clared to be lawfui tor any creditor, vhof debt doth not exceed

¢ twenty dollars current money, or one thoufand pounds of to-

* bacco, to make oath bifore any jullice of the county where

¢ the debtor refides, how muceh is due tc him, and that he has

grounds to fulpect, and verily believes, fuch debtor intends to
G, O rEmoveE



46  ATTACHMENT.

. remove his'effelts; whereupon the juftice may ifiue an attach- -
ment againft the debtor’s eftates returnable to the nuxe county
-court, direCed to all theriffs, ferjeants and conftables, within
the copmmonwealth, ' o :

Warrant of Attachment.—on fe&. 10.

To all foeriffs, ferjeants and conflablesymwithin the commonwealth
of Virginia. .
: © to wit, , : ,
Whereas of  &ec. hath this day complained, and.made.
““oath before me  one of the commonwealty’s juftices-of the peace
Jor'the county of  that  is juflly, indebted to him in. ~ (by
obligation, account &c. as the-cafc'may be) and that the faid
- bas grounds to fufpedl, and verily believes, the faid in-
sends to remove bis effefis: hefe are therefore, in the hame of the
commonwealth, to will and require you, - and every of you, within
your refpective counties, corporations and precinéisy to attach fo much
of the eftate of the fas .. (if to be found therein). as will be '
Julficient to fatisiy the Jaid debt ar.d coffs, and the }/sze in your hands
to fecure, or [o to provide that the fame may be -liable upon farther
proceedings thereony to be hud at the next court 1o be beld for the
Jaid county of = to which you are to make return of your pro-
© ceedings i;r‘a'n. Given under my hand, &c.. .
_ The theriff, fesjeant, or epnftable of a4y county or corpora-
tion ini the commonwealth may execute the above warrant,
which is to be returned to the court of the county. from whence
ic iffued; whereupon fuch proceedings are to be had without a
- petition as in other cafes of attachment—3See 7. /. p. 4. fei?.
10, :
ILI. Where the dcbt or demand is undor fve dollars,
or twws Lundred ponnds of tobuco —on 1e&. 11.

Attschments in this inltance are finally determinable before
ajultice of the peacz. 8w I L p. 124 fe2 11, v

As the fume procecdings are to be had in this cafe, as are di~
refted upon atz-chments seiurnable before 2 court, the form of .
the bowd Wrc.uy givennzy Le adopta, with (his variation, in
the condtiliz 1, ¢ hath cliained an ~ttachiient fo. relurnable’
© before 1z, or fame oiler juflice of 1pe prace for the faid county of

dl—'v . . ,
Warrant of 2ttachment.—on fe&. 11,

To aisy conluble, gr frzern officer of the county of
to wit. . ’
H kereas of &9c. hath this day made complaint
bijreme  one of the commonweaith’s juyices of the peace of the
: Jfaid
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Jaid county that  of  &'c. is indebted to Fim . fillugs
curvent money 5 and that the f2id . is removing bimfef sut of
‘the county privately, or concesls himfelf fo that a warruat cannce
be ferved upon bisn, 1 therefire command you to astach the cftote
of the faid  or L/B much ther cof as jkall be of walue [uff:ient to
Jatisfy 1h: faid debt, andc.fis, and the fame in your Fands ts f-
cure, fo as to be liable to Jurther prccod ngs thersupin, to be Lid
before mey or fome other juffice of 1isis countyy ty whom yu fosll
make return-bow you have éxecuted this w.i,ra:t, Given undzr
1y hand, this duy of :

The conftable, or other oficer, .i§ (o execute, and male s
return gpon-this warrant agreeabie to the truth of the caf>,

¢.Where asy atiachment returnable .» the county eourt; “or
¢ before a juftice of peace, (hall be resurace cxecuted, a:d the
¢ goods or effe@s zttached fhiilmos be 1<plivied, as by the Lig

¢ act is direCted, 'the piaintiff (huil have judgmeit for his wicle -

¢ demand, and take exccution thereupon, and all good: and ef-
¢ fe&s attached, ?and not replevied, 1l:2li be folg and difp.fud of
¢ towards fatisfying the p':intiffs judgment, as godds taken by
S fieri faciasy and all garviliees in whofe hands steachments are
¢ returned executed, for ali iume of money or tubacco dus from
" ¢ them to'the party ableending, or in their pofielion, alfo all
¢ goods and efiecls in their hands, fhall be habic toduch judy-
¢ ment and execation, 7. L p 12¢4. 77 7, :
¢ Upon proof being made before a magiftrate, szt a Jobtor
¢ is aftually moving or abfconding on Sunday, it fhsil be law-
¢ ful to iflue 4nd f.rve an attachment agaiait fuch d.bior, asis
v:l“&u‘ircétcd on aity ofher day, /L p- 125 ,
Returns upon warrants of attachmeht where no
effels.  ~

The within named Lath no cflat: in my precint; whereof
L car. make the fum within meationcd o '
5
s e

- Conflable,
- Where tiie att:chment is levied.

-

By virtue of this warrant, tr me direZed, I have att.ched, .

, “of the goods qzd chattels of the withit named whick
1 have ready, as iy the warras: 1 am yeguired,
Where a debt is attaclied in the hands of another
' perion. : :
By virtuey &c. I bave attached the wit’ in_mentioned fum’ of
" Jhilkngs and coffsy of the eflate of she within naid 7

»

¢ +
328
-5
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-

the hands of {;c. as 5y the warmm ] am require3, and have

[fummoned the Jaid. " to appear before - on the day af

nexty to declare what effeéls be bath in bis hands.
The defendant failing to zppear hereupon, the plaintiff, upon
proof of his debt, fhall be enmled t0-a Judg'nent, to. be gramcd

. to him by the, Ju”nce. o S

Juo G MEN T.
to wit.
: A B trgalrg/z‘ C D, in /Jcbt.

The attachment obtained by the plain:iff, againft the g/late of

‘the [aid defendant, -being returned executed before me - " oite af

the commatrwealth’s juflices of the peace for the fuid cozmty, aid
the fuid defendant failing to appear, the plaintiff proved his debs
gecording to laws and it 15 t/}ereﬂ)on confidered that the faid .
recover: agam/? the jaid - jbzllmgs current toney, and-the
cofts of this fuit, and the cnylable is ordered to Jel! the goods at-

_ tached according ® law, 12 fatisfy this judgment.

‘The expences -of fupporting live ftock taken by attachment
ihall be fettled by the court before whom the attachment is-tri-
¢d;;~if the plaintiff obtains judgnent, the expences arc to be
taxed in the bill of cofts, for which execution may lﬂue, but-if
the plainti®¥ is caft, the expences- fhall. alfo be taxed in the bill
of cofts, ag.inft hnn, for which the defendant may t‘-ke out
execution with the other cofts. See 7, I, p. Y25, -
.. The goods mult~be fold for ‘ready money, or. tobacc:o, .ac-
wrdmg to the demand} and, aftcr fale, the fol‘omns return is -
to be made. -

-By wirtue of t"e w:tbm oﬂler, 1 hwe cazgfed 1o be made tbe
w:tbm mentioned fum of - -of the goods and- chattels-of the

‘within named-  * which [aid fum of  befire the juflice with-

n mentzoned at z‘he day 'wzt o cam‘rm';l d Lage recdy, as required.
: Conflable. .

Thc money and tobacco fo levied muft be by the oﬂicer, im-
mcdxaLcl y paid to, the plaintiff, or his attorney, -,

The overplus, if any arifes by the fule, after deduaxon o?
charges, muft be piid to fhe owner of the gooie or his atter-'
pey, af to be found; othérwile: to. remain in the officers. hands, ,
;lll claimed. .

Where the att‘achrrcnt is returned executed in_ the hands of
anothu pe do'v, the party muft be fummoned to appear before a
Juﬁ.rﬂ of the peace, where he is to declare, upon oath, how
gxmch.of the defendant’s eftate’isin his bands ; and if ic appear

T

_ that be hath fufficient, the plaintilt may have judgm"ent for his

whole debt, or-fofuch as appears to be in the hands of the party
fummontd, againft fuch party, - ., S
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If the party does not appear upon the retyrn of the fummon.
executed, and deéla;ge, as aforefaid, that he hath not any of the
defendant’s eftate in his hands ; the plaintff may have judg-
ment..

THa JUDGMENT.
torwits » .
A B, againft C D, in delt. ..
The dttachment obtained by the faid plaintiff, againfl the ¢flatg |
of the faid defendant, being returned, esecuted w the hands of
and it appearing to me that there is now in the hands of the
faid  of the eftateof the faid Jufficient to_fatisfy the plain-
tiff’s debt and cofls, and the [aid plaintiff baving before me, proy-

ed his debt aforefuid: it is conjidered that the faid recover,
aguinft ths faid Jhillings curpent money, and the cofls sf
this fuit, '

Cofts for - cents.

Upon this judgment an execution may iffue againft the goods
of the garnifhee, in the fame manner as upon a judgment in
the ordinary cafes for debt, cognizable before 4, fingle magil-
trate, the form of fuch execution may be feen under title War-

ants,
t ‘Tt if the defendant appears, and upon trial, the plaintiff is
caft, the defendant’s goods are to be reftored and he is entitled
4o a judgment for his cofls. .
; JuneMENT.
to wit. : -

. Y AB, aganff CD, indebt, .

The attachment-obtained by the plaintiff againfl the defendant
biing retured-gxecuted, gnd the faid defendant, as well as the [aid
Plaistiff; this day pirfonally appearing before me, it is confidered:
1hat the [aid plaintiff take nothing by bis pleay and that the faid
defendant’s effate at the fuit of the plaintiff, attached, be reflored
20 him; and that the faid plaintiff do pay the faid defendant, his
cofts, by hinr about his defence expended.

* The cofts’to be here taxeds -
"For attathments agdinft tenants temdving from the premifes,
befere the expiration-of their term, feg title; Rents. R

A T T AT N D E R.

HIS is derived. from the latin word attinélus,. tainted,

%

? ftained, or corrupted, -
In cafes of treafon or félony, a man is.faid to be Lonwifled.be-

fore judgment is pronounced againft him, as if a man be con-
. vited °
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vitted by ve:dict, or his own confeffion ; ‘but he is fald to bs
aitaintedy only aizer judgment paiics on tucn verdit or confeltir
on, f uyf 330

The pen..uic coafequent on fuch attairder, by the common
‘law, were,, t3a- noither his children nor relatioas couid derive *
" any irheritance thro” him, nor could his wife claim her dower of
his eftate. To r.medy which inconvenience, as well as to fave
‘the neecfiity of psding a fpecial alt of the legiflature (wihich
alone could relieve from the forfexturc) for every cafe which
might occur, it is emxfied by /. 4 p. ¥13:  Lat, ¢ When-
¢ foever any perion thall happ nto be attainted, eonvicteld, or
¢ outiawed & any th..JOD, mn'prmon of teeaion, murder or fe-
¢ lony wititivever, there {hall in no cafe be a forfcilure to the
¢ commonwenl of dower, or of lands, flaves, or. perional ef-
¢ tate, but the fame thall deicend and pafs in like manner as is
¢ by law directed in cale of perins dylig mmmte, nor ihall
- % any aticinder work a corrupiin of bivud.?

“savig to all perfons ¢, (other than the offender: ). their
€ yigeis & to iz (aid eliaie.

: -

- e

A VV A R D
LTEQ’ the fub)e& of thls' ti-te does not firictly fall under

the confideration of a magittvaie as & conferv..t.r ¢/ the pmze,
et as Cales ariling under it, may frequently be brouy ght befosehiin
. wnhis judzcial capacity, and as almott every perion, " from a poili-
bility of being called on to act as an aruvitrator, may be intercfted
in a knowledge of it; [, Ihall' niake no apology for treating of
the feveral paits of the dodirine, with fome coniiderable duﬂm’

of miputcnefs' Under whtc.h I ﬂlall ihew, N

I, What an award is.

11, IWho may, or may not be arhitrators.
AL Whe may or may-not fubmit to arbitration.
V. ¥ bat things may be ’ubm.tted, and the extent of fuck
Jubmiffion. - ¥

V.  The feveral kinds of fubmgﬂim. .

VI. When a fubmiffisn may be revoked.

Vil, Uf the award; when it fball be good: and w ’wn ﬂot.
Viii, Of the urz}pzre.

1X:  What fball be a breach of the award,

X, Of the remedy for non-performance.

XL How an award may be relieved agaugﬁ’

7

3

L



AWARD S

I. What an afward 5.

An award is the judgment, or decree of perfons electedaby
t.:z parties, to arbitrate arid determine the matters in dontrover-
5 fubmwtcel to them. 1 Com. ng. 534~

CIL Wk may or. may not be arbitr ators.

An arbitrator being a judge eletted by the party, every one
cznable of making an arb trament, may be an arbigator. 1 Gom
Diz. 534.

But a perfon of non fane memory; a perfin, who by nature'
or accident, has not difcreton; aninfant; a ferre covert: a'man
attainted of treafon or felony; or a perfon who ic nct indifferent
with refpect to the decifion of the ‘caufe, cannot be an arbitra-
tor, gpd in the laft mentioned cafe an ‘award made by fuch an
arbitrator would be fet aﬁde ina court of equity, 1 Com. Dig.
534

IIT. Who may or rmzy not ﬁ,{/, it o aroiiration.

-Every one capable of making a difpofition, er 2 relcafe of his
right, may make a fubmiifion to an award 1 Cin <17, §37.

But an infant cannot fubmit to arbirament, for his fubmlﬂi-
on is void, Ibid.

Yet if an infant ard 2 man of full age jcin in a -vbmlﬁ'lon,
it is good; for thé® the infant cannot Be oh: ized to ttand toit,
yet his fubmiffion is only voidable, anc he mayzzree or difagree
- to the award at his full age. /bid.

And a father may be ob'i iged, thot he and his fo1 an infant
' fhag ftand to an award: and fugh obligation binds Gie father. v
Ibi

- And therelore, if the father plcads to the obligaticy, t‘uat his
fon was within ag , itisnobr, 3 Lev. 17
So a father may fubmit for him and his fen, and itis good for
‘the fon. 1 Lev. 139. e
So a feme covest, canpot. fabmit herfuif to an a.Wdl’d 1 Com.
Dig. 5
But 't;tZe hufband may fabmit for him and his wife. Stile, 351.
So, if the hufband only fulunity it is fuficient for a debt due
from the wife as executrix or adminiftratrix; for tie bulband is
‘chargeable with it by the intecmarriage. 1 Goin. Dig. 537.

So, if therz be a fubmiliions by the bufband only fur aleafe
for years, which his wife has as execurrix;" and this binds the
wife after his death, 741,

Or, for a,d-bt-upon a bond nade to Lis wife bufire cover-
ture, Mar, 77 :

So,
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‘So, if there be a con‘roverfy between A, of-the one part

and B & C, of the other; and B fubimit for bivnfelf and Gy and

- there be an award, t7at B fhall pay e, this is good, tho’ C,

be a ftramger. 1 Com. Dig. 538, S

So, if B fubmit for himfelf, and bis partner ; and the award is
tha- B, fhail pay. 2 Mod. 228. ' . . :

So, if B fubmit, a the attsrnzy of C, B fhall be bound. 3
Salk. 70. o . v v L

IV. What things may be [ubmitted; and the ex-
v tent of fuch fubmiffion. :
All perfonal adtions and things of an uncertain nature may be
determined by arbitration. 1 Com. Dig. 538. v ,
So, a debt on a fpecialty or record, tho’ certain, may be fub-
mitted amongft other things. 1 Lev. 292. 1 Bac. dbr.,:fbitra-
ment, , , ‘ .
But freehold, or inheritance of lands, ¢annot be determined
_by arbitrament. 1 Rol. 242. /, 10,
" And therefore there cannot be a partition by an award; for
freehold does not pafs without livery. 1 Rol. 242. /. 36,
So, the intereft of an eftate for years, cannot be transfetred
-by an award; for it is a chattel teal, 1 Rol. 247. /. 20i~Co-
tra Cro, Eliz. 223 e~8ee 1 Bdc, Abr. Arbitrament. '
Nor, a thing certain; as a debt upon bond, by #flf. 1 Lev.
292. Otherwife if the.fubmiffion be by bond, for then the
award would be a good bar. 1 Bac, 4bre Arb.
Or, a debt upon record; as arrears of an account found be-
fore auditors, 1 Com. Dig, 538. :
But an award may be of the arrearages of a rent referved
~ upon aleafe for yedrs, 1 Rol. 242. L 25.

So, if a2 man be bound to ftand to an award, and the arbitra-
tors make an award, that land fball be conveyed; if-the party re-
fufes the conveyance, he forfeits his obligation: 1 Roli 244. 4 5.

So, if the condition of an obligation is, to ftand to an award,
concerning lands; and the arbitrator awards the land to one,
and 1:ui the other fball releafe to him': if he doth not releafe, . the
obiigation is forfeited. 1 Bac, Abr. drbitrament. .

but if the arbitrator awards the land to one, it feems the ob-
ligation is not forfeited, tho’ the other do not convey to him;
for the arbitrator hath not awarded any aét to be done by the
party, as in the above cafe, and the award itfelf cannot tfansier
the right* for the awarding the land to one cannot be expounded
tizat the otheér fhall infeoff him, I47d.

* And altho’ there be.no bond, yet if the.arbitrator do award
that the one fhali infeoff the other; it fecms that an a&ion on
' . the

P



the cafe may be mamtamed for not doing it: See 1 Bac. Abrs
- Arbitrament,
4f an-award te, tbat one _/ball ]Jay g much in_fatisfaétion of @
Jpeciaity; tho’ the {peciulry is not thereby difcharged, yer if Lz
commence an action on the {pecialty afrerwards, he for,uts, his
obligation.. 1 Com. Dig. §38.

Cr minsl matters, as treafons, murdcrs, fclonies, and other
offences indiciab’e at the {uit of the commonweal:l, cannot be
fubmutted to arbitrament; for it is for the good of the gommon-
wealth that fuch offenders be miade known and. punithed: avd
the commonwealth in fuch,cales is a party, for whom the other
parties cannot undertakc. And altho’ the futmifion be by

-

* bend, yet the obligation is void; and the parties may be pu-'

nifhed for entering into fuch boud, 1 Bac, dbr. Arbitrament
But if the party injured procceds by way of altion, ashe may
in affaults and batteries, litels and the like; the damnges he
fuftained or expeés to recover, may be fubmitted to arbitcation:
for in fuch cafes the altion is for himfelf and ot tor tee com-
monwealth, (,ampleat Arbitrator. 28. '
Alfo matrimonial caufes, or any thing concerniing the con-
.traé& or diffolution of marriages, cannot be fubmiited to arbi-
trament. 1 Rol, 252.- -
But the damages a perfon fuftained by a promife of marriage,
or any thing relating to-a marrisge portion, may bc fubautt o
10/1d .
If thefe bé a fubmiffion df alf aﬁzom and compzami:, aufes of
a@ions are fubmitted. 1 Rol. 245.
" 1, of actions perfonal, and fuits and quarr cIs: alions real are
fubmittcd: 1. Rol 246. ,
If there be.a fubmiflion of a// imatierd between them two ari
altion by one of themi arid his wife againft the other, i$not fub-
- mitted 1 Rol. 245.
I, of dll demands tide to land is fubthitted. K2l o9, *
, lqu ali debts; fpccialiies and judgments for them way be res
leafed 2 Sand. 1go. -
I, of alldifferences; alldcmahdsmwybelc eafed, ¥ G Dig. 53g.
 tutby a fubmiflion of wil aclivirs, cavies of wclion are nat
fubmitted, 1 Rol, 245 .
By afubwiifion sf ailions perfonal; faits end compi. :znts, (Ctions
teal are notfubmited; fof po. fonclappl.es toihe whole. i Ral, z 2uDe
By a fubmifiion by A & B, of e one pary, anJ C of -the
oshery of ail makers botivecn ihem, ait alhivin by A zlone anaintt
G, s fubmltted tor it 1hali be taien difhiibut wd}. i I.ol 2550,
By a fubmifiion of A, of all msrers, a debt due from tise
wife of A, as executrix is fubmited. 2 Cro. 447. ,
- - lgo ‘ If
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I¥ all tatters in difference are fubrpxtted, it extends to a de-
mand as Executor. Str. 1144,
-+ If there be a fubmiffion generally, upon the .trial of a parti-
cuIar altion, yet the arbitrators may determine all other matters
between the parties. x Com. Dig, 537. '
'See 3 Viner’s Abridgment 48—52.

V. The feveral kinds of /uém ﬁon.

L 8 A fubmiffion, to arbitrament may be by parol, or words;
and an affumpfit, lies for non-performance. '3 Com. Dig, 535.
But as, the fubmiffion may be revoke# at any time befote the
award made, and becaufe it is lisble to introduce too much per-
jury, the judges will rarely enforce the performace of an award
made on fuch fubmiflion. CGomp, Arb. 21. :

2. A fubmiflion may alfo be, by an indenture, Wlth coves
nants, to ftand to the award of fuch perfons, 2 Mod, 73. Bute
this method is feldom ufed; for tho’ it contains the fame cer-
tainty with a bond, yet the method of fuing on a covenant i§
different and more dlﬂicult than on a bond, " Gomp. Arb. 7. 46.

3. Ora fubmiffion may be by dund, with a condition to
ftand to the award of the arbitrators appomted between the par-"
ties.—In this cafe each party muft give to the other a bond;
which bond, and the condition, muft contain exaclly the famc
'words, only changing the names of the parties. And the pe-
nalty of the bond fhould be at leaft the value of the. thing fub-
-mitted; fo that the party may rather abide by the dward,” than
forfeit his qbligation. Comp. Arb. 46.

Or, by feveral obliz s 3tions; for if A give an ebligatien to By
and C another, the fubmiffion appears upon all, Cro. Car. 433

So,-if 2 bond of fubmiffion be wade to A & B, and it appeass
that A, ‘'was a truftee for ‘B, and the condmon menticns the
aebitraturs to be e'eCtcd only on the part of A, yet hereisa fub-
mxﬁwn by B, alfe. Lzt. 576

So, tiers m.ly be a fubmiffion to ftand to the award of four,
[ that an award be'made by ally ir three of theiny and an award
by thice wili be good. 2 Lra 278. 1 Com. Dig. 538.

-4» A fubmiffion may a'io be by rule of court; andis made in

purfuance of the aét of the Gieneral Aflembly of Virginia, vt
polled in the year i7k9. This pralice. however prevailed
much «arlu.r, in our courts, a-d was chiefly regulated by the
ackof Fariiament of England f 9'& 10, V& 1, ¢, i§ tho”
that ftatute was not ftriétly obligatory on ws.  Our aét is now
colleéled in the Revifed Codé; page.54: and is as follows, ¢ It
¢ thall and inay be lawtul for “all merchants, and traders, ard
¢ ohiers defiring to cnd any com'rovc;fy, imt or quairel, for

which
L 4
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¢ which there is no other remedy but by perfonal action or fuit
¢ in equity, by arbitration to agree, that their fubmiffion of the
¢ fuit-to the award or umpirage of any perfon, or perfons, thould
¢ be made 2 rule of any court of record, which the parties {hall

¢ chufe, and to infert fuch their agreement in their fupmiffiony or
¢ the condition ef «the bond or promife, whereby they oblige
¢ themfelves refpe@ively to fubmit-to thé award or’ umpirage of
¢ ary perfon or perfons; which agreement being. fo made and
¢ inferted in their fubmjffion or promife, or condition of their re-
¢ fpeive bonds,. fhall or may upon producing an affidavit-thereof
¢ made by the witnefles thereunto, or any one of them in the
¢ courty of which the fame is agreed to be made a rule, and
¢ reading and filing the faid affidavit in court, be entered i the
¢ procecrings of fu¢h court, and a rule fhall be n:ade thereupon
- &hy the faid court, that the parties (hall fubmit to and finally be
¢ concluded by the arbitration or umpiage, which fhgll bz made
¢ concerning thém, by the arbitrators or umpire purfuani to
¢ fuch fubmiffion.” ’ B T '
¢ And the award madg in purfuance of fuch fubmiflion may
¢ be entered up as the judzment or, decree of the court, and the
¢ famc execution or procefs may iffue thereupon, as on other
¢ judgments or decrees, ‘and the court {hall not invalidat: fucl
*¢ award, arbitrament, or umpirage, unlefs i¢ be made appear to
¢ fuch court, that fuch award arbitrament or umpirage wus pro-

"¢ cured by corruption or other undue means, or that there vas ®
¢ evident partiality or mifbehaviour in the arbitrators, or umi-
“pires, or any of them. And any-award, arbitrament or umpi-~
¢ rage procured by corruption or. other undue means, or where
¢ th=re thall have beer fuch evident partiality or mifbehaviour as,
s aforefaid fhall be deemed and judged void 3nd of nene cffect,
¢ and accordingly fet afide by the court in which the fubmiffion
¢ f{hall be made, fo as complaint’ of fuch corruption or undue
¢ means of evident partiality or mifbchaviour as aforefaid be
¢ made before the end «f the fecond conrt of quarter feffions in
¢ the caf: of a county court, or at the end of the fecond term of..
¢ any other court, next zfter fach award, arbiirament, or um-
¢ pirage be made 2nd returned to fuch court.> :

¢ Not to affe&t the power of courts of rquity cver awards, & 75/
- And this is aliowed to be th= moft expeditious, way; and the
"method is, to get 2 counfc) to meve in any of the cousts o Pot-
it made'a rule, which in fuch cafc is ncver deniedy wod wien
the party is liable to the fame penftics that he would be for dife.
obeying any other rile of court, Comp, Avb 6 27, ’
5. Sometimes the fubmifiion is both by boud iand rule of.
courty by adding the paities confent at the bottom of the condix
: . O%

‘,
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on of the bond; and this is ftill the beft way, for thenthe party
may proceed which way he pleales: and itis faid, that he may
proceed Both ways; thar is, both by anattion on the bond, and
by way of attachment for the contempt. Salk, 73..

As the ceurts will feldom fet afide awards except for corrup-
tion and partiality in'the arbitrators ; and the method by which
it is-effetted being ufually by bill in equity i» which the arbi-
tra‘ors are made parties; to prevent this inconveniénce, there
is fometimes inferied in the-condition of the bond, a reftriion
that no bill in equity fhall be filed againft the arbzlrators. ‘1,
however, abili thould be exhibited agamﬁ the- arbm'ators, in -
any fuch cafe, the court, upon-motion Wil order (ht:ll' names
to be ftruck eut. ‘2 Atkyns 395. 4 .

The court will compel a witnefs to a fubmiffion to arbltra-
ton, to make affidavit of the execut'on, in ordez to make a rule
of court, Str. 1. Barnes §8.-

A fubmiffion may be made a rule of court, on motlon of one
pany, and producmcr thc bond executed by the -other. Barms

It may be made 2 n'le of court, tho! no part of the comi:tzon,
pnl ya memamndum ﬁgned before execution of the bond Barnes

A d if the fubmiffion be by rule of court, the cotrt will oba”
lige performance, without makmg the award alfo 4 rule of court.
1 Saik. 71,

A confent in the fubm|ﬁ' on bond, to make the award a rule

_of courty will not warrant the court s mterpoﬁng, the Jubmiffiun

» gouft be made a rule of court. 8tr. 1198,

To brmg a fubmiflion within the fatute, it muﬂc be confirm-
ed by rule of couft prior’to making the award, 3 P. Wms. 361, -

If a bond fays, and if bz caderi fo ‘have the /ubmg[ on a rile (.Zf
court, it is fufficient. § Sal. 72. .

. If the party does not obey an award by a rule of cour* an
attaghment thall be granted againft, bim,. if he does not ﬂ]CW
caufe to the contrary upon notice, upon which he fhall be im-.
prifoned for his contempt. 1 8id. 452 1 valk. 83.

" And he muft obey if, 'tho’ it be defellive in other refpe&s B

- pillefs it be made by P r.).u,ce2 cr corruptian,. or be u‘:egular. I

Salk. 71. 73. &2,
So, asparol award may be mﬁrced by attarhmevt Barnes 54,.
It i:ath been holden on the ftutute of g & 10, . L ¢ I3,
trhat if the fubmiflion be by elligatisn, the award muft be com-
'91 ained againit before the end of the next term, but not fuch
awards as are made in purfuanceof a rule of #ifi prius; ‘and that
Gotbing is a grouwd within that fiatate to fer alide’ an- a,’;vaw,
ut

y
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but manifelt corruption in the aibitrators, Stra. 3c1-—Yet the
ceurt in this lait cafe, tho’ they wi'l not fet afide the award,
will refufe any procefs 8 compel performzncc, lf the award be
frregular &c. Anar. 297.

Yet it is faid*that an award upon a fubmxﬂion made a rule of
court purfuant to ths above ftatute, may bc avoided for other
defells as Well as corruptioni; otherwife judgment will be one |

- way when ¢iven upun a bond, and aunother way when glveu

upon a rule of coutt. 1 Comm, Dtg. 537.
* If a reference be agreed, a ftay of proceedmgs {hall be con-
fequmnt. 1 Mod. 24.

And lf there be an altion upon a bond for non-performance ; it
willbe a good breach, that b proceclodtaexecution. 1 Com. Dig 537+

So, if one ferve a f bpecaa upon the other after fubmiffion by
rule, it will be a brezch, 1 8alk. 73.

But, non-performance duriig conteft is nocontemp. v 8alk. 73

Sc, if any part of the award be impoflible, for the non pericr-
‘mance of fo much, no attaghment goes: "1 Satk. 83.

VI When a fubmiffion may.be reveked.

In which way foever the fubmiffion is made, the f,xme mey
neverthelefs be revoked, tho” made irrevocabe by the ftrong-it
woﬁ; for 4 man cannot by his own a&, 'make fuch au;h:nlty
or power not countermandable, which by the law, and its c.vn
npature is countermandable. 8. Co. 82,

If two {fubmit on one part, and one on the other; one of tho e
two may revoke without the other, 1 Com Dig 5:g.

- But if the fubmiffion be by bond, if the purry revores, he

- forfeits his obligatior, for that he hath broken tiic w4+ of the

condition, which are, that he ﬂ)all fland to, and abide the
award. 8.y, 82.

And if the fubmiflion be made a rulc of court, purfuzntto
the ftatute; if eithet of the parties revokes, the court will grant
an attachment. Conp. drb. 82,

1€ the [ubmiffion™ was by bond, the revocation muﬁ be in
writing. 8 Co, 82,

‘But if a fubmifion be ryvoked; it is of no anll till netoe of
the revocation to the arhitrators. 8 Co 82,

If the fubmiflion be by word, she party maf revo. : at plezh
fure, and be f rteits anm"'J', bu‘ he muii iice WLl give notiz
of the revocation, thy’ it need not be in w riting anc the u.;t)..e
muft be to the arbitrators themfcives, 8 Co. 82.

If there be a fubmlﬁion by a feme. fole, who marries before
an award made, it wiil be a revocation. .1 Com Diy. 539.

So, if the woman and B, fubmit on one part, and the woman
marries, it will be a revecation as to B, alic 1 Rol. 331. 4 45,
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VII Gf the award; wher it jball be ffood aﬂd‘

awhen nck.

I. An award ought to be pur{)mt to the fubm:ﬁion : and
therefore if it be made ofa thmg merely out of the fubmxﬁ'ion it
is void. 1 Kol 242.

As, if it be awarded, that 3 ﬁranger {tall ao fuch an adt; it
is void for fo much: as that 4 Branger fball give a bond, 1 Rol. .
243 10. Co. 131.

So, an award 2o pay upon the land or within tbe houfecf a ﬁraiz .
gere 1 Rol. 247, -

Otherwife, if it be at the. Imyl', for that does not make him
a trefpafler. 1 Rol. 247, See 1 Gom. Dig. 54.0.--3 Vin. Abr.
52.~Cro. Car. 226, :

2. An award of a thing after tie tlme of the fubmiflion is
void: as, ifit be of rent which fhall be due at Mulmelmas nexte.
X Rol. 223, :

50, a rejeale of all a&xons till the day of "the award made.

Rol. 242.

So, an award, that dne fhall pay for writing the award, is
void for fo much for this goes to a ‘thing happen'no after the’
fubmiffion. - Kol. 254:—2 Cro. §78. .

But now it is decided that the power of awarding coﬁs, is
necc ﬂ'anly confequent to the authority confered on the ‘arbitra-,
tors of determining.the cavfe. 2 Term. Rep. 64.5 ~—8ee 1 Com.
Dig. 541.

3. An award ofa thing not {ubmitted is void : as, if tﬁe fub-
miilion be of all matters depending, and the aWal:d be of all mat-
ters generally. 1 Kok 243.
~ If the fubmiffion be, S cll matters excepf an obligation and
the award be of all demands. 1 Rol. 261,

But if on a refcrence of all matters in difference between twa

- partners, the award be :ut the partnerfhip be' diflolved, this is
within the fubmiffion and therefore goed. r Blacks: ‘Rep. 475.

So, if the reference be of all matters in difference, in 2hss'
caufe, and general releafes be awarded, it is good as to matters
refered, tho” void as to the refiduc. 2 Blacks Rep. 11317,

A fubmxﬂion of all matterg, 1n difference ¢ in this caufc be-
¢ tween the parties,” is ouly a reference of the caufe' in queftion;
but a {fubmiflion of all matters in differesce, ¢ between the par-
¢ ties in this caufe,’ is a general fubmiffion, 2 Term. Rep. 64.7.
See 1 Com. Dig. 541.

4 If tre fubmiffion be, Jo that tbe award be made of the pre-
wif:z, the award fhall be of all matters in controverfy, of which
they have knowledge ; otherwue it will be voxd 1 Ral. 256 I
27.—8. Gr. 8.
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. B . -

" he Tike Taw, if a fubmiffion be, of almatters [; thit the fame
éward be made fuch a day, omitting, that it pe made of the pre-
mifess for the words, the fame award &c. are taatamouat, Cro.
Eliz. 838, : v

If there be a {fubmiffion to the award of 4 and F, [s that &c.
and if they do not to an umpire, the claufe fo that extends to the
umpirage. 1. Lev. 140, . L = v
. And therefore if there be a fubmiffion of fiich and [«-h things,

. fpecially named, fo that &c. an award not made of !l is void ;|
for they ought to take notice of them being fjecially named in
the fubmiffion; without other information. 1 Ko/, 230.

See 3-Vin, Abr. 70-=76. '

§: If there be a fubmiffion of all controverfics, ‘esween A
and B, of the-ane part, and C of the ther, fo tiut o an award
of all between A & C, omitting B, is veid, -1 44/, 201.

But if the fubmiffion be’ general withcut a'fo thut &5¢, the
award may be of part of the matters in dificrence. 1 Rol, 256.
- Cro. Eliz. 838.—8 Cs: g8,

See 1 Com: Dig. 542: v

6. But, if a thing awarded to be done be out of the {:bmifli-'
~ onm, it is immaterial, if the matters for which the award is made

are within it; as if the award bey that one of themn fhall give an
abligationy horfe &c. to the othcr, in [atisfatiion of ai! matiers
Jubmitted. 1 Roli 245. :

See 1 Com. Dig. 543.

“7. 50,-an award of;a thing to be done to a ftranger is good,

where the ftranger is only an inftrument : as, # pay uney to a

Siranger for tieufe or benefit of the parties. 1-Rol. 247.— 1 Salk.
. . ;
MSO, if a fubmiffion be by feveral who are feverally bound, an
award; that A and B pay, is good; for upon the wiuic of the
cafe it appears, that B, tho’ not named in &he bond given by
A, is not a ftranger. Cro. Car. 433.

But an award does not bind a {i.anger o doany 25, s u re=

leafe, confirmation &c. Juw. 3. '
‘See 1 Com. Dig. 543544

8. Sos if an award exteeds and goes to matters o«i of the
fubmiffien, it is good for fo much as is withizz the {ubmithon:
As, if an award be, thut A wud a Aranger puy &c. iiis good
againft A and he is bound to pay, tho’ itis vois a8 10 a fi.n-
ger. I Rol, 244. a ’ :

Or, that A be bound with jivieries k¢, inall be good as <o A,
2 Lev. 6. Show. 82. Carth, 159.

9. And there fhall not be a ftrained conttruction to meis it
to be out of the fubmiffion: And werciore 3t here be a lub-

Smaiion
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miflion of all aétions perfongl, fo fhat &c. and the award be, of

and concerning the premij.s, that one fhall pay jo much at a. ju-

ture day, and then fhall make a releafe of all altions perfonal j the

releafe fhall be only of all altions till the fubmifion. .

So,- an award gf general releafes, extends only to matters at

" the time of the fubmiffion, 3 Ausd. 264—See 1 Com. Dig. 545.

10. And if an award does not appear not to be purfuant to
the fubmiilion, it {ball not be intended: And therefore if an

" dward of the premifes be of all matters till the time of the award,

it is good § unleis it be avered that matters arofe between them

after the fubmiflion, and before the time of the award, 1 Ro/,

2 3 . : [T )

4%0, a fubmiffion of all matters, fo that the award be made of

the premifes &c; an award of the premifes, of a fingle matter is

good; for others fhall not be intended unlefs they are thewn. 8

‘Co. 98—2 Cro: 285.~—5ee 1 Com. Dig. 545. .

11, So, an award ought to be certain: And therefore, if
the award be, tat one fball make an obligation for the enjoyment
of lands; without faying in what fum it willsbe void for the un-

- ceruainty. 5 Co. 77-—2. Cro. 314. o _

But an award, that one fball pay.the coffs of a fuit, generally
is good. 2 Vent. 243~-Carth. 157.—~5ce 1 Com. Dig, 545~

547, : | v ”

Zz. So, an award ought to be poffible and lawful: and there-
fore, if it be impoffible, it fhall be vaid : as an award to pay at
a day paft. 1 Rol 244. : , .

- If an award be that one of the parties kill, fteal, forge a deed; ~
or the like, itis void, 1 [nff.206. =
. Alfo it is held that where a thing is awarded to be done,
which afterwards becomes impoffible by the a& of God, the
party is excufed; as if an award be, to deliver a horfc before fuch
a day, and he dies before that day. 21 Ed. 4. 70, * .

But if it Leconies impoflible by thé a&t of the party himfelf,

'9;; of a ftranger, he fhall be bound to perform it. 2 MMed, 27,

13. So, an award ought to be reafonable : «and therefore, if

.the award be that one fhall releafe bis land to the dther in Jatisfac-
tion of a trefpafs, it is void, 1 Rol, 249.—See 1 Com. Dig. 547.

14. S0, zn award ought to be mutyal: and therefore if it bg
of one part only and nothing of the other it fhall be void. 1 Rz/,
253.~3ee 1 Com. Dig. §47=—=5.0. - — '

15. So, an award ought to be final: and therefore an award,
to puy fo much and if there be proof within a month of more due to
pay that alfo, is void. ¥ Rolo 251, . '

’ . Ox;
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o Or, to make fubmiffion to By i1 fuch manner .and placc as B
soail fay; for B, will determine for himfelf. "1 Salk. 7.

Or, that one fball give a bond to the othery, with fuch fureties
és e fhall approve, and that they fball muke mutual re eqjes; ior
if he will not approve of the fecuritics, nothingis done: 3 Jdod,
272.

7 But an award, to give a bond for payment is good. 1 Ri/. 249,
.7 See 1t Com Dig. 550, o

16. So, an award muit be intire; and therefore if it be madeg
part at one day and part at another, tho’ 2.l be made betore tie
time limited for it; it {hall be voids 1 Ko/, 25n.

But the. arbitrators may aflemble and icutie the matters at fo-
veral days, but their award upon the wiicle muft be iudie. £
Rol. 250, v '

17. So, an award ought to give a benefit or fatiziuction fer
the thing fubmitted. And therefore if an award orders nuihiong

“to be paid or done it fhall be void. 1 Rol. 251,

As, if an award be that wne fhal{ go 1o Riney for this is no

advantage to the other. 1 Ro/, 252.

But an award that all differences do cecfe, is gool, fur this is a
mutual advantage. Aded. Cas. 34 35.

18 1f an award be void fur all that is to be done ou ene part
it is void for the whole. 1-Ro/. 258

So, if it be unreafonable, or defective, 2 Cro. 353.

1g. But an award may be vo:d for part and good for the
sefidue, 2 #is. 268, 293.

And therefore, -if an award be of matters out of the fubmifli-
on, it is void only for thofe. vidc ante page. 59.

So, an award ypreafonable, or impodfible in part thall be gocd
for the refidue. 1 Rol. 259,

Yet if by the nullity of the award in any part, the one fhall
not have all the advantage intended him as a recunpence for
th. t which he does to the other, .it 1h.]l be void for the whole,
tho” 1t would be mutual, notwithftuiding the nall part were se-
jebted. 1 Com. Dig. 551.

As, an award that A pay 104, and By his wije and fin, con-
vey land to bim, 1> void for the whole; fo. tad’ by e covey-
ance of B, the award would be inutuai, yet he hus not all the
benefit intended for him, fui periups ilie cliste was in Lis wife
and fon. 1 Rol. 259,

20. A puroi awaid fhall be void, which awarJs money to be
paid by one and a rcleale by the oizer; iorthore is Lo ranccy
for the releafe, where e award was by paiol. ¥ 8id 160, tor
a pars/award gives sioremedy for acollateral thing. 1 Leve 112,

. Lut
I! .
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But an award by pare/ may be good; Lo ;
Tho’ not the exprefs words, but the effect and fubftance of
them only are mentioned. Carth. 157.
. The’ the fudmiffion fays, fo that it be made and ready to be
delivered &¢c. for when it is made it is ready to be deliveredi
¥ 8al. 75. . :

See on the fubjeét of awards, 1 Com. Dig. 540—5§52:
Alfo 3 Viner’s Abridgrmient, 4892,

It 1s now determined that in the conftfuGion of awards, ‘grea-
ter latitude, and lefs ftriétnefs thould be obferved thian hereto~
- fore; as in the following cafe, which was an award made by 4
cobler, on a fubmiffion of all difputes, ¢ Whereas there has
¢ been a fuit at law between the parties, that has run to a great
¢ expence on both fides; and it being left to me to make an end
¢of it: I determine that they fhall each of them pay their own
¢ charg-s at law; and that the defendant pay the plaintiff §s.
.§ for his making the firft breaéh in the law.” And the award
was held to be fufficiently certain and final. Burrow, 274.
Hawkins v. Colclough. .

And in the cafe of Lucas and Wilfon. Burrew 701, lord
Man:field faid, the court will not enter at all into the m#its of
the matier rcfered to arbitration, but only take into confidera-
tion fuch legal ofjections as’ appear upon the face of the award,

and [uch objections as po to the mifbebaviour of the arbitrators.

 Nearly the famhe obfervations were made hy lord Hardwicke,
in the cafe of Titienfon v. Peat, in the chancery: See 3 Athyns
:29—044.

5 It muft hewever be obferved that there arg a variety of in-
ftances, in which courts of equity have given' relicf, when i
bas been refufed in.courts of law,  either from a want -of jurif-
di¢tion, as where a fpecific performance is to be decreed; or
where the a&tion is brought envthe arbitration bond, or the award
jfelfy in which lalt cafes it is thought thut no reiict can be had
in a court of law, encept where legal objeCtions appear on the
face of the awarl, or 1az arbitrators have been guilty of corrup-
tion.—&8cc 2 5 ¢fey 315.

VIIL. Of the Unpire.

If there te a fubmifion ro acbitranicni, it may be, that if
he arbit:ats:s do net agreey vhe parties fhall Ta:: 1to the umpirage
3 jreh av one. ¥ -Com. Dig. 532,

Cr, if they do nat agree for o theinaicers ticy phall fland to an.
wmpirage for the rejidues X Lol 202,

And .
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And the words fhall be conftrued hberally 3 and therefo'e,
fubmiffion to the award of A and B and D, being ar wirpire, Is
Yantamount, as that D, fhall te an umpire. 1 Rol. z02.

> And it the umpire eletied refuf, tncy. may chuic another. 3
Lev. 263. 2. Vent. 174, 155. Cont. per o't unlefs ‘the elec-
tlon of hin who refufes be ror,’uuoual if he dors accept it
Salé '

IftlZe fubmiffion be, fo that t/mre be an awsrd b(ﬁre the firft
of M. and i f tbey do n'tmree to fland’ty an unipirey they may
e after the firft of M. 2 Mod. 16g.

¥ But now it is decided that arbitrators having pewer to ele®
an umpire, may ele€t one before they enter into an examination
of the matters refered to them at all 2. Torm . Rep. 644

 See 1 Com. Dig. §52—553: - .

Arbitrators cannot proceed on a reference after they hau’

‘nameéd an umpire; for then their authority co«f=th, tho’ the time,
for makmg the award is nol expired, Kep. of Pruct C. B, 116

IX What ’r"all 53 a breash of the awurd.

Tf.a man does not do all that the award requires of him, it
will be «'breachs As'if an award 'be; #at A, enjyy an baje.
paying rent to B, if he does not pay the rent u: will be a breach.
Cro. Eliz. 211,

" But falure m'a maiter callateral to the award is pot a breach:,
as jf an award be, that A, make a leafe to B, rvenderizg vty

if B, do not pay the rent, it is n» bre ’Lh for A his a 'rve;'.ua'_;{
(Dl' 1t by Qllt C(So M- 3.-—See T Com, i rov' 5 3 : |

X, Cf z‘ﬁe rc’,’}’,’c'a.'lj Jor mon pooermance.

1

1 f the fubmlﬂ'ion be by bond, and. the award be nct per-
formed, an aétion of debt on he p*mity liess 1 Com. Dig. §54-

2. If by articles of agreen.ent, indenture &c. undgr | hanu aind,

J'eal an aftion of covenant, may be brougbt 2 Mod., 73

* 3. Or, debt ligs for a fum awa-ded. 2 Cro. 354. 1 Leo. 72,

4. If the fubmifiion be by paral affumgp/t lies for non- perfm'-
mance, 1 Rel. 7.4 1c.
5. The remedy to cowpel, performanée of an award madeiis

purfuance of a rale of court, by way of atiacbmznt, is unufual in’

this dta:e ; for as the a& of Ailembly authorifés the party in
whofe favour the award is made 1o iflue any kind. of execution

‘oF procefs to carry ‘it into effe&, it is generally more expedicnz

to purfue t‘*ole mP. furec thm 10 zﬁue an attachmem.
o Witk
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Fith rofbect fo the pl ading s in awards the )‘b[lo We
ng rules are fjmtza//y m’fejary to be known.”

¢1) If an a&tion be’ upon an orlmmon &c. for performame
- of an" award; the defendant ‘cannot’ pléad performance gene-
raiy; but muft firft take Gyer of the. obligation and condition,
- ail then fhew the award, and how he has performed it. M. 3.
. Ifl\nd muft fhew performance of zthe whqle award on his part.
Vs 240 .
3 Or, a tender and refufal which is tanta-nount. .

And it is fufficienty that the defendant alledges, that he per-
formed as much as thf’ words of the award require him: to pci-
form: As if ab award be, that a fuit do ceafe, and the plainsiff

Sand ncquitted.of it, it is fufficient to fay, that he did not prefz-
sute the fuit. bhut the plamt;f quas thence di ﬁbarged of 1t, wxrhou;
fhewing a difcharge in falk. 2 Cro. 340. 1 Rol. 7., . » :

(2) S » todebt an.an obligation for performance of 91'
award, the defendant, after oyer of the condition may plead, tha

. the ariitraizis made no award. 2 sz(l n184. Le'. Em’. 49
1 Comr. Dw. 556, - :
1f be pleads.ny a’mrd he can fay notaing by reJomder, but
what {hews the award void. 1. Lw. 245 v

If an award be void, it is fafeft to plead 72 ﬁcrb award; for
if he {ets out the award, and pleads performance, the. ph.muﬁ
by his replication may fay that the awald was alfo in fuch'a
manner, (which will make if gooa\ and join.iffue upon the per-
@rmdnce, and the defendant cannot aiterwards dcny or traverfe
- the award, 1 Rol 6. 1 Com. Dig. 556, .. .

* And if the defendant plead 2 bad plea, the pjamtlﬁ' may de-
-, mur, and thall have _}udgmgnt without fhewing the. award in

his repli-ation, or alugning arfy breach. 3 [.ev 17, - r

Yet if he pleat 7o award, and the plantiff fhews an award
vpon 4 fubmiflion’ fo that &c. (which would be: a conditional
mmlﬁwn) he cannot fay that there were other contefts of whieh
there wasno award for tbat wxll be a depnrture. 1. Lev, 127,

1ils) 122, * ' S

(3) If the de.’end’mt- pieadﬁ that the ar uztrataﬂ trade no
'au,ara, the plaintiff by his replication muft fhew the award,
and affign a breach of it. Lev, Ent. 40 1 Conr, Dig. 556,

And the' plaintiff by debe upon the’ uolu_,'ltlon muft thew the
whole arbitrament ;, and therefore, to fay, avngs’ other i/,m,gJ
it u as awarded, is ot good: L. 313. ¥ Com. Dig. 536.

So #f he thewsen award which has a-material variance, i*
will be a bar; if the defendant pmys ayer or 3oms 1H‘ue" 3 Selk.,
72v : v . A S o “

' Arg
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Ard he muft thew the time and place of the award made. 2
7ont. 72 Cont. 3. Lev. 239. And what arbitrators made it 9.
H. 6. If the arbitrament thewn be void or not well pleaded
‘the de‘° ndanit thay demur; and bave judgment for him, 1 Com.

Diz. 557 Lev. Ent. 40s :

© Bur if the award fhewn be good as to part, and voxd as to
part, 'tho! he muil fet out-the whole award, yet he may affign
as a breach only nén-performance of that which is good, and
- on demurrer-which confefles the breach affigned, judgment fhall
be given for the penalty of the borid, which will be abar to any
other a&ion op the fame hond. 2 IV /s, 268.

If the defendant thew an award imperfetly in his bar, the
plaintiff in bis replication muft thew the whole award, otherwife
he might be tricked. 1 Sand. 326,

(4.) So, the planmﬂ by hus replication muft-thew that the

Award was made in all points purfuant to the. aufhonty of the

arbl r2tors, 1 Com. Dig. 557.
. - -And therefore, if an award ought to be made before fuch a
day, the-plaintiff (hall fhew it was made accordnmly. 1d,
f it ought to be ready to be delivered to the parties before J/dc'
a day, he muft fhew that ic was rmdy to be delzwred amm]u
i Rol. 416 [, 5.

If the award was to be made in wrztmg under, hand and [-al, *®
and the plaintiff replies that it was made in_writing, it is not '
well. 8. 116, :

¥ §f it was to be under band and_feal; if e does not alledge,
thas it was fealed, it is bad. 2 Cro. 278. .
- Or, if hc does not fay under his band, tho’ he produces the .

award fealed, 2 Ma . 77 Pal.. [109; 112, 121—2 Rol. 243
Bul, 110, S

If it ought fo be dchvered t> cither of the partics, he onght to
ai Iedgﬂ a delivery to both, 2 Rol' 250, Cro. Eliz. 797.-
= 80 a parol award, if it be pleaded, that it was ready to be de-
livered, is good ; for when it s pronounced, it is a delivery. 1
Salk. 75 Mo, Ca. 160, 176.

If there be a fubmiffion, #2 be deliversd fuch a day and place;
1f he alledgcs a delivery to. the parties the day befors, it is fufﬁ-—
cient,'2 Lev, 68,

- If it be, to be delivercd to tbe party wIJo defives ‘t; 1t i3 mot,
neceflary to alledge that it was deliveredy for it {hall eome from
the other Tide, that jt was defired. 3 1//'01’ 339, 8ho, 242,
~ If an award was by paro/, it is fufficient to fhew the fu' -
ftance or effe&t of ity for tte woids ars not peceriary, 2 Fuil

v 42. . "-'" ’
: B . B If

A
-
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" If there was an award to do two things, and as to one, i
was not without the fubmiffion; it is fufficient to fay that he
performed the other. 1 Com. Dig. §58. . o

So-if an award be, 20 pay fo much or to give Yurety-to pay fo
much; it is fufficient to fay that be did rot pay, for the other
part-of the disjunciive was veid, Sav. 1200~ ' 7|

I the defendant pleads 70 Sfuch award, it is not fufficient, that
tfl’]'cl: plaintiff thews the award, he muft alflo” afligh a breach.
el. 78. : oo ' :
But if the difendant plead 2 collatera]l matter &c. and the
plaintiff join iffue upon it, he need aot affign a breach: el 79.
Lut, 528, 3 Lo, 240 T e
If the plaintit thews an award-and affigns a breach; the de-
fendant cannot aiterwards alledge payment, or performance of
the thing in which the breach was afsigned; fc; that will be a
departuge. 1 Com. Dig. §559. S : f-
(5)-In debt on the sward; the plaintiff need not fet forth
‘the whole award, only what-is neceffary to fupport his claim,
and the defendant may impeach ‘the award if ‘he can. 1 Bur.

,7But in debt for.a furh awarded, if the plaintiff fhews a de-
feflive award, tho’.niore than ke need to do, " the declaration is
bad. Litt..313. - o

On #il debet pleaded, partiality in the arbitrators cannot be
given inevidence, 2 Wils.148. -~ 7 »7

(6) If affumpfit be brought for not performing an award, the.
declaration muft thew an award good in all refpeds. 1 Com.’
Dlg. SSS‘R B . (S . -

XTI How an award may be relieved againft. '

It has been already obferved in the forsgoing part of this title
¢ that ti:e court (meaning 4 court of corhmon law) will not en--
¢ ter at ali into the meris of the' maitters refered*to arbitration,
. ¢ but only take into canfideration fuch legal dbjections as appear-

¢ upon the face of the award, and fuch objeclions as go to the
¢ mifbehavious of the arbitrators.” The f=veral ‘modes by which’
the paity injured may “avail himfelf of thofc objections, have alfo
been fuily peioted out. But as cafes may fometimes occur, *in".
which, the above rule would be highly nigorous, it.is neceffary
in the laft refort, to apply to a court of .chancery. This title”
th.ea fhail be concluded with a recital of fuch cafes in chancery,
as a c-urt of law cither did not pofiefs jurifdiGion over, or from
an adherence to the alove rule could not afford the neceflary
relief. : S B

. _. | Thcrq,'
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There can be no doulit but that where the award is made in
urfuance cf a rule of court, the court itfelf Lefor: which itis
turned, will, take notice of any legal objeciions sppearing on
the fuce of the award, or fuch ¥s go to the mib-: fyiqur of the
arbitrators, provided they be made within the time limited by
the aét above recited, 1 Black’s Rep. 363,
~ But it is doubted whether there can be a defence at common
law, to an attion brought on an award procured by corruption,
unlefs the award be made under a rule of court. See 2 Vefey 315,
A court of equity will take cognizance of an award after the
time elapfed, by the ftatute. Bunb. 2635,
8o, chancery will inforce an award, made on fubmiflion of
the parties, without an order of the court. 1 Ch. K. g5. 142.
2 Gom., Dig. 375. . . ,
~ So, a court of chancery will decree the fpecific performance
of an award to convey an eftate, where the porty fubmitting
has received the mioney; the confideration for. doing’it. 3 P.
W.187. '

So, if an award made by the order of court, be unreafonable,
chancery, will avoid it; as if it be awarded that a guardian fhall
give bond that the infant at fulll age fhall convey. Cu. Ch. 280,

- Or, if the award in any cafe bind an ivfant. /d.

So, if it appears that the arbitrators miftook the fadt or the,
law. 2 Vern. 705 —So alfo will a court of law correét an ers
ror in law.—8ee¢ 1 Black’s Rep: 3673: ,

If there is a palpable mifcalculation, the garty zgyiieved may
bring a bill againft the other party, and not againit ihe arbitra-
tors. 3 Akyns 644. , '

But it is improper to come into a court of chancery to fet
afide an award merely for an objeftion in point of form. 2
Ak, 501: , ,

If part of the evidence is not fhewn to one of the a:bitrators
and he fwears if he bad feen it, that he wouid not huve made the
award, it fhall be fet afide. 1 Aikyns, 63.°

Se, chancery will admit exceptions, tho’ the rcicrence is by
order of court, with a claufe that the award fhall be confirmed
by the court without excep.ion or appeal. 2 Vern. 17a.

An award was {-t alide becaufe the reference v «» made by
the defendaiit’s iolicitor, witiivut the defendant’s own aflent. Ca.
Cha. 87.

If one of the porties hearing that -the arbitiator intesds to
fnake his award, defurgs him to defer it till he can talk’ wids him
to fupport ftated accountsy noutwithftaiding which he makes his
. award, the time expiring in two or wce days, the court will
ft afide the award, 3 P. /7. 301,

A
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A court of chancery will fet afide an. award, if it be mide
only for part of the matters refered 1 Ca. Cha. 87. 186,

Or, if an award is repugnant, or impoflible. 1 Ca. Cha. 87,

And thercfore the court may eXamine the reafons and grounds
of the proceedings of the arbitrators, and what matters they
cosfidered. 1 Ch. Ca. 186. :

A fubmiflion to reference by order of the court of chancery,
" is revocuble;  but'if the revocation be without caufs, it will be
a contempt to the court. Ca: Cha. 185, -

If an award is made upon private fubmiflion without an order
of court, chancery, may avoid it, if it'be made by corruption,
or if it exceeds the authority of the arbitiators.. 1 Ca. Gha. 377.

So, if an umpire, before the time of the refereées is clapicd,
deciares that he will give fo gnuch, and afterwards does give
fo much, which was more than was demanded by either referee,
the award fhall-be aveided; for it induces a prefumption of cor~
ruption. 2 Yer. 100. :

If an arbitrator makes” an improper declaration, as that be
will make A pay cofts, or that A having mifufed B, he will
new mulé him in his reprefentatives, the arbitrator fhall pay
cofts. 2 Vezey. 315.

If an arbitrator promifes to hear witnefles, and afterwards re-
fufes, or omits to do it, the award fhall be fet afide. 2 Vern.
251. .
SIf a reference is to three, or any two of them, ‘and two with."
out confulting the third (after finding that his opinion differed
from theirs) make up an award, it fhall be fet aliae. 2 Fern.

I4. -~

So, if the arbitrators admit-and hear one party, and conceal
th:ir meetings from the other. 2 Vern. 5is. ‘

So, if an arb'trator is a party who has an intereft in the mat-
ter in queftion 3—or is a near relation to one of the parties. =
Fern, 2351, .

Or, it they choofe an umpire by lot. 2 Vern. 485,

But tae court of chancery will not avoid anaward on account
of excelwve damages, if no fraud or partiality appears, 2 Ca.
“ha, 140, & Vern, 157, ©r

Nor, for the non-attendance of ene party, if he bad an op-
portunity and would not attend to be heard. Eg. Ca. 63. v

Cn a bill to fet afide an' award, the plaintiff will not be fuf-
fered to go into legel objections, except for partiality and cor-
ruption but if the bill is for ap account,, and prays to fet afide
an award, in order to let in fuch account, there thic pluintifl’
may make legal objectigns. 4mlir 245,

After
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After employing fo many pages on the doétrine of awards
alone, it may appear ftrange to thof: whofe profzffional avoca-
tions never made it neceifary 1o examine the extent of the fub=
je&, that I fhould fill reter to other authorities, and declare
that the limits prefcribed to mylfelf in my engigements with tae
public, abfolutely precluded me from dweiliag anv longer on
the fubject than would be fufficient o give the ncceftury prece-
dents, adapted to the foregoing title,

Sec on the dollrine of Awaris. 1 Com Dig §34=5:9 2
Com. Dig. 37§—379 —3 Viner’s Abr. 40——140 ——iu.on’s
Abr. title drbitrament. Kyd's treatife on awa.ds, and W'ifin
on arbitrations. ’

(A) Form of fubniifion by rule of court.

(Nate. f a fuit is inftituted and depending between the par-
ties, there is no necedfity for this form, but the orier is en:ered
on the minutes of the court, on moiion of either paity by th-r
counfel. The following form is only neceflary wicere no action
is a&ually depending.

Whereas divers difputes and controverfies have avifin and are
now depending between A B, of of the one part, ard C D, of

of the other part:  Now for the endi. g cud deciding tieseof,
it is bereby mutualy agreed by and between ihe jaid peiiis, thut
“all matters in difference between them [hall be refered and fubi:it-
ted to the arbitrament, final cnd and determination of A A, of
B A, o and C A, of or any two of them, a titraiors
indifferently eleted by the faid parties, fo as the feid arlitrators,
or any two of themy do make and publyb their awa d in voriting,
ready to be delivered to the faid parties, or fuch of them as jhail
defire the fame, on or before the day of next enjiing the
date bereof :  And it is |ereby mutually agreed by and beizocen
the faid partiesy that this fihn.:[fio1 jhaw be 1ma.e a.rule of court.
In ‘witnefls whereof the parties to thije prefents bave veriuiio [
their hands this day of  in the year e,

(B) Arbitration bend.

Know all imen by thefe projeres that 1 A By of  am lv'd cid
Jirmly bound unt CD, o m the fuin of of lawriud io-
ney of Virginia, to be paid to the faid C 1D, or to bis ce iia at-
toruey, his executors adminifirators or afficns:  To which peynent
well and truly to be made, 1 bind myfelty, my boirs, eveearors i d
adminifirators firmly by thefe prefents, ficlidaith my jeai and dur=
ed this day of  inthe year o omr lord and in ihz

caly

year of the comnignwealsh.
1. Condidon
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* Condstion to fland to the award of two arbitrators
in the common form R

The condition of the above obligation is futh, that 17the above-
Jound A By tis beirs, executorsy .and adminifirators, aad. every
.of themy for and on his and their parts and bebalfs, do and fball
well and truly fland to, obey, abidey perform, obferve and koep the
award, order, arbitrament, final end and determination of A A,
of and B A, [of arbitrators ind:fferently named,  eleéled,
and chofen, as well for and on the part and bebalf of the above
bound A By as the above named C D, to arbitrate, award, or-
der, adjudge and determine, of and concerning all manner of aflion
and actions, caufe -and caufes of altion and aftions, fuits, bills,
bonds, fpecialties, judgments, executions, extents,. accounts, debts,
dues, fum and fuwms of moneyy, quarrels, controverfies,  trefpafes,
damages and demands whatfoever, both in law and equity, or
otherwife howfoevery which at any time or tim:s heretofore have
“been hady, made, movedy brought, commenced, fued, profecuted,
committed, omitted, dorie cr fuffered by or between thé faid parties,

b that the faid award be made in writing, and ready to be déli-
vered to the faid parties, on or before the  day of . hext ene
Juings [anl of the fatd A By his heirs, executors, or adminifira-
_tors, or any of themy [ball not prefers or caufe to be prefered any
bill in equity againfi the faid A A, and B A, or either of them,
Jor or concerning their award in the premifesy) -then this obligati-
01 to be woid, otherwife to rémain in full force.

If the parties have a mind to make their fubmiffion a rule of
court, ‘then this may be added: o v :
 And the above named A\ B, doth agree and defire, that this his

Jubmiffion may be made a rule of court. '

Condition to ftand to the award of three arbi-
trators, or any two of them, and an
umpire appeinted, *
The condition of this o' ligati.n is fuch, that if the above bound
A B, bis Feivsy executsrs, and adminifirators. for and on bis and
thetr paits and bebalfs, jonil ard do we!l and truly fland - to, obey,
abide, otjcroe, per)ivin, fufity and ke:p the sward, ordery arbi-
trament, final end and. de.evninetion of or any twe of them,
aybitretsrs ‘niifferently e.c.ied and named, as well by and on the
pre and bebalf af the juid A' B, as by and on the part and behalf
o the faid C.D, t1arbitrate, award,-order, judge ahd determine,
of urd concerning ‘ail and all manner of aliion and altions, caufe
snd caufes of altion and allionsy fuits, bills, bonds, [pecialties,
' ‘covenants,
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gsvenants, comtrafls, promifles, accountsy reckonings, fums of r.0-
ney, juigme. ts, executions, extents, quarrels controverfics, tref-
pajes, damages and demends whatfocver, at any iire herelofore
bhai, made, moved, brought, commenced, fued, profecuted, done,
Juffered, committed, or depending, by ov Ietrieen the faid fartics,
Jo that the award of the jfid arbitrators or any two of them b:
made and fet dowm in writ'vg, under their or any iwy of thcir
honds and feals, ready to be delivired to the [iid pariics i diffe-
rence, on or before the . day of next enfubing, 1hen tois 9b-
ligation to be vsid, elfe to be and remain in full for 2. .
" And if the [1id arbitrators hall not. muke fuch ther coard of
- and concerning the fremifis, within the time limited <5 afir.atd,
‘then :f the faid A B, Lis b.ivs, executors, and aduiniti: disrs, jor
and on bis and their part and bebalfy ds and joall well mi ! traly
Sland to, obferve, terform, fulfil, and kicp the awa-d, daciiiza-
tion, and umpiag. [if the umpire be agreed oa betw.en the
pattiesy and namel} o7 ' being a perfon indifferently named avid
chofen between the Liil poriies for mmpirer [but if not named, ]
of Juch perfen as the jaid arbiirators fhall indifferenty chufe for
umpire, in-and conce-niny the premifesy fo as the faid vinjive do
make and frt down his award ang winpiveg: in writing,~under bis
hand cid [2+1, ready to be d:divered ta the faid parties cu i fereriry
on or before thi day of sl enfhing; ioen e,
To this the parcns may add a claufe as in the firft prececcny,
if they think it neceffury to reftrzin any fuit being brought in
equity:—ulfo to make the fubmidion a rule of court,” '

roo.

‘Form of an award.,

T4 ali to whon f'cﬁ prefents foall come, we ATy of  axd
CL, o - dojend greciiug,

Whereas there are fcveral accounts d«penv??n%, 2nd divers
controverfies huve articn beiwzen of cf rhe one p ot
and ~ of * of the vriwer party  And whereas for tic put-
ting an ‘end.to (e fuid diffeiences, they the faid and

by their ivverul bonds, or oblizations bearing date Iaft
¢ we reciprocally become bound eoch to the other in tie
peaal tum-of to Raud to, abide, porferm, aud keep the
award, ordr and final determination «f us the faid 1o as the
foid av aid be made in writing and resdy to bz delivered to the
paitics in differunce, on or before  next enfuing, as by the
fa:d obhigations and conditions thereof may app:ars Now knew
ye, that we thr fuid arbitvators, whofe names aic hereunto fub-
fcribed, and feals affixed, taking upon us the burden of the fid
awuryy and having fuliy examined and duly coviidzred the proofs

' ' and
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and allegations of both the faid partics, do make and publifh
this our award between the faid parties in manner following;
‘that is to fay; firft we do award and order, that all actions,
fuits, quarrels and controverfies « hatfoever, had moved, arifen
and depending between the faid par.es inlaw or equity, for any
manper of caufe whatfoever touching the faid premifes, to the
day ot the date hereof, fhall ceafe and be no fusther profecuted ;
and that each of the faid parties fhall pay and’bear his own cofts
and cha'ges in any wife relating to, or concerning the premifes,

And we do alfo award and order, that the faid = fhall de-
“liver or cauft to be delivered - to the faid at  within the
fiace of &c. And further, we do hereby award and order,
that the faid fhall on or before pay or caufe tobe
paid unto the faid-  the fum of We do alfo atvard and
ordcr &¢  And laftly, we do award and order that the faid
ard on payment of the faid fum of {hall in due form of

law, execute each to the other of théem, or to the other’s ‘ufe,
general releafes, fufficient in the law for the releafing by each
to the other of them, his heirs, executors, and adminiftrators;
of all altions, fuits, arrefts, quarrels, controverfies and de-
mands, whatfoever, touching or concerning the premifes afore-
faia, or any matter or thing thereunto relating, from the begin-

nug of the world, until the day of laft paft (viz. the
duy of the das: of the arbitration bonds.) In witnels whereof we
haye hereunto fet our hands and feals the . -day of &c,

Form of an umpirage.
- Recite the arbitration bonds, as in the award.
Now know ye, that 1 . . umpire- ind:flerently chofen by
- having deliberately heard and underftood the griefs, al-
legations and proofs of b th the faid parties, and willing, (as
much as in me lieth) to fet the faid parties at unity and -good .
accord, -do by thefe prefents arbitrate; award, order, decree and
judge as followeth ; that is to fay Xc. S e

B A I L.

TDYAIL (from the French bailler, “to deliver) fignifies the de-
B livery of a man out of cuftody, upoh- the undertaking of
_epe or more perfons for him, .that he thall appear at a day i~
mited, to anfwer and be jufiified by the law. Hale’s Pl 50,
- "T'he laws of this ceirmtonwe alth having alcertained thoife ca-
fes in which bail thall, or iball not be rejuired, much of the
aiolete matier which bas heretofore appeared in our bools, on
S A tige
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this fubject (fo far at leafl as refpeQs the doétrine of bail in this
ftate) may now be expunged.

The arrangement which 1 fhall purfue under this title will be
to confider,

I The difference between bail and mainprife..
II.  When a porjon may be difcharged with-
out bail.

III.  Who may or may not be bailed.

V.  Who may bail and the manner of it.

V.  Of granting bail whereit ought to be denied,

VI.  Ofrefufing bailwhereit ought tobe admitted.

VII. Requiring exceffive bail.

VI Of bail by writ of habeas corpus.

IX, In what cafes bail (ball be required in c:-
vif altions. :

X, Inwhat cafes bail fhall nat be required in
csvil actions.

X1, Of the power of a magifirate in direlling

- bail, in civil altions. .

XII, Special cajes in which bail is diretled by
the lgws of this commonwealth.

XIIT, Oifences punifbable, by the laws of this

— commonwealth, by imprisonment with-
 sut bail or mainprise.
XTIV, Vasious precedents,

I. The difference between bail and mainprife,

The difference between bail and mainprife is, that main~
pernors are cnly: furety, but bail is a cuftody; "and therefore the
bail may retake the prifoner, it they doubt he will fly, -and de-
tain him, and bring him before ajuftice, and the juftice ought
to commit the prifoner in difcharge of the bail, or put him to
find new fureties. Hal. Pl. g6. '

II. W hen a perfon wmay be difeharged without bail.

If a prifoner be brought before a juftice of peace exprefily
charged with felony by the oath of a party, the juitice cannot

difcharge him, but muft buil or commit him, 2 A, H, y21.
. e But
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But if he be charged with fufpicion of felony =nly, yetif thers
be nc felony at all proved to be committed, or if tne fat charg- -
ed zs a felony be in truth no felony in point of law, the juftice of
peace nay difcharge him, 2 H. i, 121, ~

IIT. W ho may or may not be bailed.

By the common law, bail was allowed in all cafes but homi-
cide, but now the a&t of Affembly of this commonwealth p. 20..
direlts what offenders fhall be admjtted to b:il 2ad what not.

- It ena@s ¢ That thofe fhall be let to izil who are «pprehenced
* for any crime not punifhable in life or limb: And f the ciime
¢ be fo punifhable, but only a light (uipicion of guiit fall on e
¢ party, he fhall in like manner b: baiiable:  Bu: if the crime
¢ be punifhiable in life or limb, or if it be manflaughter, and
¢ there be good caufe to Lclicve the party guilty thereof ke {fhall
¢not be admitted to bail.” = -

¢ No perfon fhall be bailed after convition of any felony. .

For thofe cafes punifhable in lifz or limb, fee tites clergy,
[benefis of j and Felony. : -

1V, Who may bail, and the manner of it..

It feems to be a general rule, that fo far as any perfons are
judges of any crime, fo far they have power of bailing 2 perfon
indited before them of fuch crime. 2 Hawk. 103—.60. But
whether a fingle magifirate may admit a- perfon to bail or not,
brought before him and charged with a fclonious offence, before
indiftaent feems to have been muatter of doubt among our an-
cient writers on ctiminal law. See 2 Hawk. 160—103. Dult.
¢. 12. Butl have no doubt, but trat in all cales bai/.ible by
our a&t of Aflembly recited in the preceding divifion of this ti-.
tle, a fingle magiitrate may admit to b.il before coaviétion of
the iclony. - . T '

The pover of the fheriff and conftable to admit to bail per-
fzns fulpecied of felony, is taken away by feveral ftatutes.—s

anth. 15, ., o " o ' '

Any one juftice might always in his difcretion either bail or im-
prifon one who has given another a dangerous wound according
as it fhall appear from the whole circumitances that the pariy 18
moit likely to live or die. 2 Hawk. 160. - S

A perfon who is to take bai! may examine them qn their daths
as to their fufficiency. 2 H. H. 125, o '

‘And if a perfon who has power-to take bail be fo far impofed
upon as o {uffer a prifoner to be' bailed by infufficient perfons, it
is 1aid thai either he, or any ciher perfon, who hath power to

' ' T ' buil -
- B
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bail him, may require.the party to find better fureticz, and to
enter into 2 new rctognizance with then, and may commit Fim
on his refuful;. for that infuffieient fureties are no fureties. 2
Hawk. 141, , :
- No perion fhould be admitted to bail by lefs than two fure-
“ ties, either of which fhould be fufficient to anfwer the fum in
which they are bound. 2 Haueh 141, ’
With refpe to tre power of bailing an cffender fent for fur-
ther wial by the court of examinativn, fee tide Griminals,

V. Of granting bail where it ouiht to be Zenicd,

- ¢ I¥ any juftice let any go at large who is not hail -1l or re-
¢ fufe to udirit to bail, any who have right to be admitucod, af-
¢te: they fhall have offered fufficient bai'; he tha!l be amerc-
¢ ed at the difcretion of ajury” /. L p. 20.

_ An information was granted againft a juftice f ‘the peace for
the county of Surry, in England, for admitting a man to bail
on fulpicion of ftealing a mare. Stra..1216.—King v. JI: Clarke.

VI Of refufing bail where it ougbt > be adnitied.

“Denying bail where it ought to be granted is a nnidemeanor,
nnt only by the ftatute, but alfo by the commen law, aid pu-
nifhable thereby as an offence agaiuft the liberty of 1he citizen,

- not only by 202 at the fuit of the party injured, but :lfo by
indiGtment at the fuit of the commonwealth. 2 Howk. 143,
» VII. Requiring cxceffive bail,
By the declaration of rights made by the Convention in May
1776, article 9; it is declared ¢ That exceffive bail ought nut

¢ to be required, nor exceflive fines impofed, nor cruel nor un-
¢ ufual punithments inflicted.” 7. L p. 4.

VIIl. Of bail by writ-of habeas corpus.

As the cnlargemeat of a prifoner may in molt cales be pro-
cured by writ of boleas corpus, it has been ufual in treatitcs of
this kind to coufcur:! thit fubje& with the do&rine of bail, 1
fhall, However, nizhc it a dikinct tide by itlelf; and give the
neceflary inftrullions for its ule. See tide, babeas corpus.

IX. In whar cafes batl fhall be required in*eivil
T arfions.
 In all a&ions of 4.1, found=) on any writing obligatory, bill
or note in writing, for the payirert of 1oney or tobacco, aid
all a&ions of covemant, or detirue, tuc phaiuuft or his artorney

fhall
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thall on pain of having his fuit difmifled with cofts, endoric oa
the original writ er fubfequent procefs the true fpecies of aétion,
and that appearance bail is required. /. /. p. 85.
The above law applies both to the diftrict and county court.
See the form of a recognizance of fpecial bail both in the-
‘Ii\iIﬁri& and county courts, among the precedents to this title,
0. 2.

X. In what cases bail [ball not be required in
ctvil altions.

In all actions to recover the penalty for breach of any penal
law, wot particularly dire@ing fpecial bail to be given, in adli-
ons of flander, trefpafe, affault and battery, aclions on the cafe,
Jor trover or other wrongs, and all perfonal aftions, except thofe
above enumerated, viz. debt covenant and detinue, the plaintiff
or his attorney fhall in like manner and under like penalties in-
dorfe on the original wiit or fubfequent procefs, the true fpecies
of altion, ¢ that the fberiff to whom the fame is direlied, may be
< thereby tnformed whether bail is to be demanded on the execution
¢ thereof.” V. I. p. 85. )

¢ No fpecial bail fhall be requirable in any fuit brought on a

¢ penal law, unlefs by fuch law it is exprefsly direCted.” 7. 4

. 113
d Noz;' of a refident of one county, on a capeas ad refpondendum
iflued againft him in another—unlefs the caufe of action origi-
nated where the fuit is brought, or a non ¢ff inventus, is not re-
turned in his own county. Such wniit without an indorfement
of ¢ no bail required,” {ball be difmifled. 7. L p. 94.

XI. Of the power of a magifirate n directing

bail in civil altions.

This power has long been given to the judges of the fuperior
courts of common law in this commonwealth ; but was never
cxprefsly granted to the juftices of the peace till the year 1792.
After enumerating the feveral cafes in which the true fpecies of
a&tion fhall be indorfed on the writ, for the information of the
therift in demanding bail, the law concludes : * pronided always,
¢ That any juitice of the peace, in altions of trefpafs, affault
¢ and battery, trover and converfion, and in aions on the cafe,
¢ whereupon proper affidavit, or affirmation, it fhall appear te
¢ hin proper, that the defendant or defendants fhould give ap-
§ pearance bail, may, and he is hereby authorifed to dire&t fuch

hail to be taken by endorfement on the original writ, or fuba
¢ fequent
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¢ fequent procel's, and every fhenﬁ" fhall govern hlmlelf ac-
¢ cordingly. /. /. p. 93.
Noze. The {ane remedy is now gwen to the common bail
who allually pays money on account of the prlmlpal as to fecu~
rities on fpecialties avamﬂ' their principal, 7~ /L p. 293.

XII, Speia caﬁ: in which éazl is required by the

lawes of this commonwealth.

Barrast. In any fuit brought for the penalties againft the
owner of a veflel; for unh lmg ballaft ur cafting dead budies
into the watcr contrary to law. V. 4 p. 214.

CenvicTs. In a'laliicns for the pcnaity of scl. for brmgmg
any conviét into thi- ftate. /7 L p. 44.

Frour. On aélions foi the penalties on the alt to regulate
the infpe&ion of flour and bread, 7. /L p. 241.

HogsiEaLing. In allfuits or inforinations brought agdmﬁ
free petfons for hogftealing. /% A p. 186.

QuaranTINE. In fuits for penaliies for breach of L.ws of
quzrantine. V. L p. 256,

SaiLcrs &c. fick or difabled, In any ation of debt or iinf re
mation brought az:i«ft the maiter of a vcil.lfor putting on fhore
any fick or d: fibled failor or fervans, withuut providing for thcic
mzintainance and cure. /. /. p. 214.

SLAVES. Anainit the matter of a veffel for carrying a flave
out .f tre ftate, 7. 1 p. 201.

*TRANSPORTING DEBTORS ot of the Sate. In all a&;,,,m
againit the mafters of vcills for carrying debiors out of the

" coun'ry witicur puving advertifcd their intention to depart, for
dix week iuceeiiiveiy i.. the Virginia Gazeite. V. L p. 125,

XIII. Offences punifbable by tiv laws of this com-
mowweaith, by imprissnm nt with ut bail
. or I'/u/lw/]’/;‘ .

Cownvicrs.. For bnng ing any convi&t into this flate, three
months imprilonment witheune bail, /7, 2 P 44
(_OUNTERFEITING LETTEKS, o privy icizns. Imprifon-
ment withcut bail for any {pacenotcxcceding one year. bee Chaats.
M arr1aGgEs. Minifters celebruting marriages withow tliceuce
or publication of bann:,—rwelve mo:ihs .mpulonment Wi Loug
bail. See V.1 p. 202.
Grauting falfe certificate of publlcar: m of banns, th: fame
penlty as uext above,
- Clerk of the court granting marriage licenfe contréry to law.
See 7. 1. p. 204.
K. White
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White perfons marrr ing with negroes or mulattoes, fix months
imprifonment without bail. See /. / p. 205.

O=rpivaries. A perfon convicted of keeping a tipling houfe,
or a fecond time of retailing liquors without -licence,—8ix.
months imprifonment, without bail. 7. / p. 212. ' v

PErjUrRY. A perfon guilty of it, is punifhable by fine not.
exceeding 200 pounds, and imprifonment 12 months without
bail or mainprize. T

'~ Women. Taking away a woman under the age of 16 years;
imprifonment without bail &c. not exceeding two years. See

Waomen, and V. l. p. 206. . , v ,
Taking away and deflouring ; five years imprifonment with-

out bail, /4. .
XIV. Various Precedents,

(A) Recognizance of bail in a criminal offence.

Be it remembered that on the day of - in the year of
our lord ~and inthe - year of the independence of the
United States of America, A O, of the county of labou-
rer, A B, of the faid county labourer, and B B, of the faid
county labourer, came before me J P, one of the common-
wealth’s juftices of the peace for the county of and feve-
rally acknewledged themfelves to be indebted to A G, go-
vernor or chief magittrate of the commonwealth of Virginia,
and his fucceflors, that is to fay, the faid A O, dollars,
and the faid A B, and BB~ dollars each, to be refpectively
levied of their lands and tencments, goods and chattels, if the
faid A O, thall n.zze default in performance of the condition
under written. ,

The condition «f this recognizance is fuch, that if the above
bounl A O, thall p:rio; 2ily appear before the commoriweulth’s
jultices afligned to kecp the peace in and for the county of
atorefaid, on the day of - then and there o anjwrsr
to the canmenweath afereaid, for and concerning (here recite
the ofence) with which die faid A O, flands ch.rged before -
m~, and to do and rcceive what by the faid court thuil ihen and
there be eidered and adjudged, and [all notdepart theuce with-
out the leave of the £id coust, thea this recognizance {hall be
voidy or elfe 1einein in fuil force and virtue.

Ackrowicdsed befire me. ’

The preccdcnts for bailing an ofend:r after a court of exa-
miiation has been held, are redferved for tidle Criminals, as it is
. my wifh to cclle& under one head full and corre&@ forms for all
kinds of criminal proceedings. '

" (B)

»
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(B) Recogniznce of special bail in the difiri?

and county courts,
counly ty wit.

Memorandum, That upon the ~ day of in the
year of our lord A B, of the county of - perfonally
appearcd before me ]P (o ie of the judges of the general cowr,
of ajulti~c of the peace for the crunty afor=iail as the cafe inay
be) and undertook for C D, at the fuit of B P, in an aétion of

. now depending in the difbrick court .:‘wn.t,d by law, to
be holden at i:.. [ur, inan a&wn ‘of now depering in
Tthe court of 3 couniy,] that in cafe the fid C I3, {hail.be
cafl jn the faid fuit, ke tie fai¢ C 1), will pay a: d. futisfy the
coirdemnatien of the court, or render his t-xdy to prifon in exe~
eution for the fainc, or tixat he the fuid A 3, will do it for him,

Ferm of a bail picce, ufually giventothe buil by the Judae or
mzgjilrate before vhum he cuicrs into the recognirance,

C D, of the parith ¢ in the couny of is de? i-
vaed to bail, 03 a gepr.corpus, unto A B, of the puilb anld
county afor N2 i3, “at thefuit of B P, the v day of in

.

tiv: year of our ford
¢ Any iudoe of the g"r“ral court, when the diftri& court is
¢ not hvn.)g, or any jullice of ‘he prace, way take recogaizance
¢ of fpeciad bail in woy adon therein depending, which thall be
¢ tranfmiisted by the perfon taking the fame, before tae next fuc-
¢ ceeding court, to’ th:e clerk of the fuid cou.t, to be &id with
¢ the papers in fuch aclion ; andif the plamuﬂ’or bis wr.orney thall
¢ except to the futficiuncy of the bai! fis ta’ cen, notic.: of f: «h cie
¢ ception fhall be given to the difendent or his attorney, at leaft
v tcn days pn’vwm to the day on which fuch c» ceptivn 'l be
tzkeny, and it fuch bal fhall be adjuug 4 infudivient by the
u.lrt, the recognizance thereof {44l be Cicharged, and fo- h
¢ proceedings fhull be bad, as if o fuch bax} had bt"‘u uaken,”
V.lp b5,
Special bail mzy be t.. enin court at the quartzil; feflisns,
or at the monthy ceurtz,” 7, L . 92, '
Any juftic: of the peace, vhen the courts are not fitting,
Ay Lake eCugizanee of fpecisl bl in any aftion theicin Ger -
pnding, which fizll bereturned by the j )umcc taling the fime
10 the cierk of the cou.t, before the noxt ue ceeding qa.x teily
court, to be filed viithi the popmis in fuch attin, /L - Qe
For the'form Qf'a Lail baniso Bz face fly e tite = /7 WJ, .

Lataft,
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See P?'rginia Iau;s, chap. 108. p. 214. of the Revifed Code.

- Certi ﬁcaz‘e to be given by the bolioft ma/ier, to the
- mafler or owner o/ a veffel. '

county to wit.
. DO hereby certify, that purfuant to no‘ice to me given by
A B, mafter of the fhip ‘now riding at on
river, 1 did repair to the faid thip, and there attend untj} I had
caufed the ballaft on board her to be delivered out, and put on
fhore in fuch places that the fame cannvr, in any wife, obitruct
navigation, or be walhed inte the channel of the faid river,
Givenr under my hand this day of  in the year of
C D, ballaft mafter.
BANK NoTEs.~See furety for the good bohaviour.

‘——

BARRATRY

, L ’/wt it is.
: Ii. Hww punifbed,
E3ARRATRY, isderived cither from the Danes or Nor-
& p mans: bairatia in the Danifh, and baret in the Norman
fanguages cqually fignifying a quarrel or contention.
- And a barrator, n lcgal acceptation, fignifies, a common, 10~
vzry exciiery or maintainer of Juits or quarrels, either in caurts,
ar in the country, 1 Infl, 36 1 Hawk. 524.
1. Barratry may be committed i courts, by mahcxouﬂy
ftirring up unjuit altions or fuits between other men. I J'yi.
68,
* But a perfon cannot be guilty. of barratiy in confider ation of
a fingle a&, for every inditment. muft charge the d\.lu”Cuﬂt
with being a commen barrator. 1 Hawk. 525. -
Neither can an attorney be faid to.be a_4arrator in rcfpe& of
: h‘s naintaining another in 2 grouridlefs action, to the commcncq
mg ‘whereof he was nio way.privy. « Hawk, §525. :

Nor fhall a man be adjudged a barrater for any number of v
falfe aftions brought by him infis own right, becaufe in fuch
cales he is liable fo pay cofts. ‘1 Hawt. 525.

But fuufrr another in a fiQitious name, eithe: not in bemg at’
all, or where the noniinal plaintiff is 1gnorant of . the fuit is
barratry. 4 Blacks. Com.. 134, . ,

2. Barratry, may be committed in ghe country. 1. By any
kind of dzﬂuro'mce of the peace. 2. By taking:and keeping of
poﬂ'eﬂion i
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poflefion of lands in controverfy, not only by force, but alfo by
fubtilty and diceit, and meft commonly in fuppreflion of truth
and right. 3. By f.lfe inventions, and fowing of calumniati-
ons, rumou:s, ana reports,” whereby difcord and difquiet may
grow between neighncurs. 1 Inff. 368, '

" By Virginia lav.s p. 219, © Perfons who forge or divulge any
¢ falfe rcpar s, tending to the trouble of the country, fhall be by
¢ the next juttice of the peace fent for, and beund ever to the

- ¢ next couniy court; where if ‘he produce not his author, he
¢ fhall be fined forty dollars (or lcfs if the court thall think fit to
¢ leflen it) and befides give bord for his good behaviour, if it

~ € appear to the court that he did malicioufly publiihi or invent it.”

II. How punifhed.

If the offender is a common perfon, it is faid, he fhall be
fincd and imprifoned, and bound to his geod behaviour, and if
they be of any profeflion rclazing to the law, he ought alio to
be further pupiihed by being difubled to pra‘tice for ghe future,
1 Hawk. 526. ' , .

Barratry and commor fcolding are the only cffences for which
2 general indi¢tment will lie, withéut fetting forth any of
the patticular fafts ; for barratry is of a complicated nature,
confifting in the repztition of divers ats to the difturbance of
the peace, and the enumeration of them would render an indi&i-
et much tooprolix.  For this reafon it is tufficient to charge
the offender generaliy as a2 common barrator, and before the
time of trial to give the offender a nut: of the particular fallts
intended  to_be proved asainft him, Without this notice it
would be impoffible for a perfon to defend himfelf againft fo ge~
neral and uicertain a charge, which may be proved by fuch a
varicty of differcnt inftunces; and thercfore the court will not
fuiler the profecytion to be brought on to ‘trial without fuch no-
tice being given to the defendant. 1 Hawk. 526. v

Alfo it hath been holden, that-an indi&ment of this kind may
be good, withoutalledging the offence at any particular place, be-
caufe from the nature of the thing, confifting in the repetition of
feveral aéls, it muft be intended to have happened in feveral pla-
ces; for which caufe it.is faid that the triul ought to be by a

Jury from the body of the county. 1 Hawk. 526,

Warrant agamft a barrator.
Ts or any avtbervtm/iaﬁle gf the crunty of and to the
keeper of the common jail of the faid iounty. <
S . g : - county,
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cou:ity to wit,

Whercas of and . of have this day given
information to me J P, [or, if on the juftice’s own view; where~
as it appears to me J P,] one of th: commonwealth’s juftices
of the pesce for the county aforefiid, that A O, of the {id
county lzbourer, is a coninon barrator, quarreiler and diitur-
ber of the peace, [if on ‘the juic’s own view, whercof he is
convicted by my own view,] in exciting and maintaining un-
juit fuits and controverfies: Thefe z-e therefore in the name
of the commonwe:zlth, to command you fo:thwith to bring the

faid A O, before me or fome other juftice f the peace for this
county, to find furety, him{l!f in dollars,” and two fure-
ties in dollars. each, for his perfonal appearance at the
next court to be held for thiis county, and to do what fhall be
then and there enjoined hiim by the faid court, «id in the mean
time to be of good behavicur; and if he the faid A O, thall re~
fufe fo todo, that then you convey him to the common jail of
the 2id connty, and deliver him fafely to the keeper thersof,
togeibicr with this precept. - And you the faid keeper, are hiere-
by required to receive the faid A O, into your cultody, and
him fatel; to keep in your jail until he {hali find fuch {ecurity
as aforeiuid, or unl he fhall thence be difcharged by due courfe
of law. Given under my hand aud feal this  ~ day of
in the year . : '

When the offender is brought before the jaftice he muft enter
into a recognizance, , with two fuificient fureties, for- his ap-
pearance at the next court, which recognizance; as well as that

.entered into by the witnefles, (where thzoFendrisapprchended
from the iof :rmation of others) fhould be certified, by the juf-
tice to the nexe court; that if they fail to appcar, when called,
their default may be recorded, and “their rccognizance forfeited
to the commonwealth, ' v

If the offender refuf.s to give fecurity before the juftice, he
may comaiic him. ' ST '

MirTTiMmus.

To ihe keeper of the common jail of the county of

I fend you herewith the body of A C, of the county afore-
faid, labourer, apprehended by my warrant and breughit before
me for common barratry, and other mifldemeanors by him com-
initred againt the peace; and you are hereby required, in the
name of the commonwealth, to receive the faid A O, into your
cuftody, ‘and him fafcly to keep in the commen’ jail, until he’
ihail procure two fufficient fecurities to be bound with him in.a

o - recognizance
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recegnizance to the governor or i’ f mag:trve of thic cem-
monwealih, that is to fay himfelf in dollars, and each of
the faid fecuriies in dellars, for his peifonal appearasce
at t>¢ next coust, to be held for this county, and to do what
fha!l then ard th=re be enjoined biin by the 1:id court, and in
the mean time to be of good behavivur. Given under iny band
and;feal this day of in the year

Whenever information is made to a juttic: of thic prace, by
two informers at the leaft, againit any perion for baratry, fuch
juftice fhould take a recognizance, of the informers to appear at
the next court, to give widence againf the offender, befors
he iffues his warrant, ' ' o

- Recognizance of ti: Wilnejes.

- Memorandum, That-on this day of in the
year AW,of . ‘and BW, of came before
me J P,—=one of the commonwezl:h’s juftices of the peace for
the coty aforefaid, and perfonally acknowledged that each of
them is indebted to D G, -governor or chief maziftrate of the
commonwealth of Virginia ard Lis fucceflors, in dollars
lawful money, to be levied of their goods and chattcls, Jands
. and tenements, refpeflively; upon condition that ir they, the
faid A W, and B W, do perfonally appear before the coramon-
wealth’s jullices of the peace, at the next court to bz held for
this county, and do then and there prefer, or caufe to be prefir-
red a bill of indi¢tment againft A O, of iabourer, fir the
matters wherew'th he is by them charged before me, and do .l-
fo then and there give evidence concerning the fame o the ju-
rors who fhall inquire thereof, on behalf of the faid common-
wealth, and upcn the trial of the faid A O, for the {ume, wen
this rzcop izauce to be yoid elfe 1o remain in full fo.ce.
scknereraze | before e,
Iidictin it for oving a comaon barratir,
count; to wit., '

Tl jurers of 2he coimnonvecith fir the body of the county afore-
Jaul wpar theiv c.2 do prefenty, That A O, late of the county afore-
Jaidy lalon:zvy o the day of in the year and on

Givers other days xid tines as-well before os ajterunrds, was and
yet is .1 cominon barrator s and that bethe f1id A O, on the Jaid
day of  and on divers ciler days and tmes, at the cevity ofere
Jaidy, divers guarecls, fliifesy fuiis, and controve: fies, wmonyg the
honejl ard quict citizens of the fuid co-1iriviwith, then and there
did mizvey [recire, fliv upy and ricivey to the evil excmtie of all
others in the iike cofe ogeniingy and agaly! the peaie und digsicy
of the cozmoinyeatie Badards,
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I.  Who [hall be deemed a baflard.

11, Proceedings azainft the reputed father of a
baflard child. |

IIT. Capacity of a baflard as to inheritance.

1V, Concealing the death of a ballard child,

I. Who thall be deemed a baftard.

r:rH E word baffard is derived from the Saaons, and com-
pounded of bafe, ignoble, and /iart or fleort a rife or ori-
ginal, By the common people in . the ncrth (among whom is
retained much of the ancient Saxon) it is ftill pronounced ba/tart,
denotirg a perfon fprung from a vile or fpurious origin; as an
upflart 1> a perfon fprung from a mean extraétion in general.
1 Burn’s Juft. 179. -

Lord ‘Coke fays, we term all baftards that are born out of
lawful marriage.—But fee Virg. laws, p. 178, feft. 19, where
baftards become legitimate by the fubfequent intermarriage of
the parents. :

By the common law, if the hufband be within the four feas,
that is within the jurifdition of the country of which he is a ci-
tizen, if the wife hath iffue, no proef could be admitted to prove
the child a baftard, unlefs the hufband had an apparent impoffi-
bility of precreation 3 as, if the hufband -be but eight years old,
or under the age of procreation, fuch iffue is a baftard, altho it
be born within mariiage. But if the iffue be born within a
month, or a day, after marriage, between parties of full lawful
age, the child is legitimate. 1 I/ 244.

In the cafe of Lomax and Holmden, in eje@ment 5 on a trial at
bar, the queltion was whethes the leflor of the plaintiff was fon
and heir of. Caleb Lomax, efquire, deceafed, which depended
upon the validity of his mother’s marriage; and that being fully
proved, and evidence being given of the hufband’s being fre-
guently in London, where the mother lived, fo that accefs muft
be prefumed, the defendants were admitted to gi.« evidence of
his inability from a bad habit of body. But their evidente not
going to an mpoffibi ity, but an improbability only, that was not
thought fufficient, and there was a verdi&t for the plaintiff. Str.

40.
9ArFormerly it was held that if the hufband was within the four
feas no proof of non accefs to his wite thould be admitted; but
the child was deemed to be his; but as this notion was built on -
no ratienal foundation, it is now entircly departed from; and

: tho’
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tho' the hufband and wife are both in England if there is fuffici-
ent proof that the hufband could have no accefs to her, the child
wiil be a baftard, agreeable to the following determination. Ard
iffue was dire&ed out of chancery, in the cife of Penarell and
Pendrelly to try whether the plaintiff was heir 2t law to one
T hormas Pendreil, It was agreed that the plaintiff’s father and
mother weré rharried, and cohabited for fome months; that
they afterwards patted, fhe ftaying in London; and ke going.
into Staffordfbire; that at the end of three years, the plaindtk
was born. And there beihg fome dou':t upon the evidence,
whether the hufb.nd had not been in London wirhin the lufk
year, it was {=nc 1o be ttied:  And the plaintf fefted at firfk
upon the prefumption of law in favour of legitdmacy, whick
was encountered by ftrong evidence of no acc fs.  And it was
agreed by the court and counfel that on the trial at” Gail/ball
before 1 :1d chicf jultice Raymond, that the old do&trine of being
within the fouf feas was not tc také place, bur tie jury were at
Jiberty to confider of the point of accefs, which they did, ani
found againft the plaintiff. And the eourt of chaacery ncquicies
ed. Stra. 625.

See alfo on the above doftrine the cafes of the King andin-
habitants of Bedall in York/bire. Strange 1076—The Ay and
Abberton. lord Raym. 3955 396. ‘

But the non accefs of the hufband ought to be proved other-
wife, thaft upon the wifc’s oathy as in the cafe of K. and Read-
ing. The defendant Reading was adjudged to be tne putative
father of a baftard child, begotten of the wife of one imont;
of Sherborne  ‘The faid "‘woman on the appeal gave evidence
that the faid Reading had carnal knowledge of her body in of
about Auguflt 1732, and feveral times fince ; afid that her huf-
band had no accefs to her from May 1731, to the time of her
examination in that court, being the 3d of O&ober 1733, and
that the faid Reading was the father ot the fuid (hild.  And the
queftion in K B, was v hecher the wife in this.cafe thould be
admitted as an cvideiice for or again® hufband, and to ba'ter-
dize her own child.  And the whole court were of opinien that
she wife could be a witnels to no otiver fact but that of inconti-
nevce, and that this fhe muit be a witiefs to from the neceflity
of the thing; but not to the abfence of her hufbandy whicn
might properly be proved by other witnefies; and licened it to
the cafe of hue and ¢ry, where the perfon robbed fhali be ad-
mitted a witnefs of the fa&t of rcblery; but not to prove any
other ratir relating thetete, as i vhat place the 1cbbery was
cormitted, and the like. 2 Sefi Cul 175,

. 3T oL .
Sex oMo the cole A& floobes 1 T, 340,

L In



86 B ASTARD S,

In the:cafe of Alfop and Powt:ell, the queftion was whether
the woman being delivered of a child fo:ty weeks and nine days
after the death of her hufband, fuch child fhould be dJeemed a
baftard. And it was proved that the fuffered very great abufe
from the father of her deceafed hufband, who caufed her to lie
in the fireets; and three phyficians (two of them being do&ors
of phyficj made oath that the child was born in convenient time
to be the child of the.party who died; and that- the ufual time
for a2 woman to go with child is nine months and ten days; to
wit, fular months at thirty days to the thonth, and not lunar
months; and that by réafon of the Wwant of ftrength in the wo-
man or the child, or by reafon of il ufage,- fthe might be a lon-
ger time, to wit, to the end of ten months or more. And the
phyficians farther affirmed, that a perfc&t birth may be at feven
months, according to the ftrength of the nyother or child, which:
is as long before the time of the proper birth. And by the fame
reafon it may be as long defered by accident, which is com-
monly occafioned by infirmities of the body or paffiofis of the
mind.  And the child was adjudged to be legitimate, Crs, Ja.

Ie . . -
54By Virginia laws, p. 178. fec?. 18. ¢ Where a man having
¢ by 2 woman one or more children, fhall afterwards intermarry
¢ with fuch woman, fuch child or children, if recognized by
¢ him, fball be thereby legitimated. The iffue alfo in marriages
¢ deemed null in law, fhall neverthelefs be legitimate, '

II.  Proceedings againft ?/oe reputed fatber of a
baftard child. o

BEaving feen who are deemed baftards, by the commen law,
it will next ke noceflury to confider the proeeedings which
are authorifed by the laws of this commonwealth, againft the
r puted fither of fuch child or children, when there isa proba-
bility of their becoming chaigeavie to the county.

Thefe procedings are regulated by Firginia iaws, chap, 101,
$e 193—eF. 23 &zt of wic Reviled Code, which fee.

[+, Examination of the Wonan.

ccunty to wit,

Tie examination of A M, of in the faid couniy, fingle.
wuymaty iaken up on oath bzirie me § Py one o 1he commonw calih’s
Jufices of the pecce for the county aforjarcy this day of
in the year wha faith that ¢ the Aday of laft

paft,
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puft, at  in the county aforefaid, fhe the faid A M, was
deiiverd of a (male) baftard child, and that the faid baflard child
is likely to become chargeable to the faid county, and that A F, of the
Jaid county labourer, did get her with child of the faid byflard child,

Taken and figned the day and year 4. M.
wilove writien bffaﬁ me

7. P.
(B) Warrant againf the reputed jatir,

gounty to wig, L
7o or any other conflchle of county.
Wher:as A N, o in she faid county, frigleworan, bath
by ber eginiiation tcken in writing upon oath before me | Py one
of the comptmzicalth’s jufices of the peace for tie county aforefally
declared, "that on the - day of wow left pyt, at mn
the county aforeiuid, fhe the faid A M, was delvered of a (male)
bofiard chiliy and toat the faid baflard chiid is likdy to become
chargeable tv the faid covnsy, and hath charged A ¥y of m
the [aid ésunty 1alii, ey “5f having gotten Ler awith child of the
Juid baficrd child:  And whereas O ¥, one of ihe overiecrs of the
poor in the county aforefaidy in_crder 1. Indemis)y tise ji.d county
in the premifes, hath applied to me to iffie ry warrani for ap-
prebending the faid A ¥ 2 - I do tperefore heredy command you,
immediately to apprekend ihe faid A ¥, and tsbring him before me
or fome other of the commonweait’s’s juftices of the peace for the faid
county, to find fufficient fecurity in tie fuis of tinrty dollurs, for
bis perfonal appearance at the mexi courty to be keld for the [aid
county of and then and there to ahid. by and perform the
order of the faid court herein, in pirvjucnce of the altof the Ge-
reral dffembly; entitled ¢ sin all providing for the poory cid de-
Sclaring who jiiii be deconed vagrants, - Given~urdir iy band
@iid feal, this day of  intheyear S o

AR

(C) Ancther warrant,

Fiom Starke’s Jullice, p. 48.
To ar aiy otder cinflubl: of  county, {and to the

kecper of tize Jail o the fuid conni?.]

e
Whereas complaint is made to me by - and over-
feers of the pour, of the county aforefaid (or of the county of
~ as the caje may be) that . 7 " of the ufurefaid counry

finglewoman hath been lately dedivered of & butizid ciadd withim
. . . : : thic
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the {:id county, which -child is likely to become chargeable
thercto; and whereas the faid hath charged, upon oath

v of the county cf (or of the fame county) to have
- begotten the faid child on Ler body:  Thefe are, in the name
of the commonwealth, to command you to caufe the faid v
to appear before me, or fome other juftice of the peace of this
county, to find fu.-ci~nt fecurity, in for his perfonal ap
pearance, at the next court to be held for this county, then and
there tg abjde by, and perform the order of the faid court here~
§xi, and m the a:ean time to be of good belaviour. - (Andif the
faid thall refufe fo to do, that then you {hail convey him
to the jail aforefaid, and deliver him fafely to the keeper thereof,
together with this warrunt.” ‘And you the faid kegper are alfo
commanded to reccive the faid  +  into your cuftedy, and
him faicly to keep in the common jail until he fhill find fuch
fecurits as aforefaid, or until he fhall be difcharged by due ceurfe
of law.} Given under my-hand and feal this .- day of
2“ thc year R . ' . .

" The foregoing precedent has fo long been in ufe that it may
appear prefumptyous in e, at this time,~ to doubt the valid.ty
of any part. 1 cannot, however, think that part of it which
authorifes 'he conflsble to conyey the reputed father to prifon in
cafe of refutal te find fecurity, wa.ranted by law. Thefe pro:
ceedings are unknown to the common law, and exift ouly by
vittue of the ftatute. Does the a& of "Affembly authorife the
conflable to take fecuritycfor the appearance of the party at
court ?~—cr can the magiffrate transfer the power yefted in him
$o the conftable?—or can the conftable adminifter an ocath to
the fecurities-in order to judge of their fufhciency? X

When. the father is ‘brought before the juftice he muft enter
into a recognizance, wiih fecurity for his appearange at the
next court to be held for-the county, to which court the juflice

fhould eestify the recognizance as wfual, =i .
(D) The Recognizance.

- county to wit.

Kemotandum, That upon this éay o ia the year
¢f aur bord . . AY, of the county of :n  labourery A'B, of

the fuid county, labourer, and B B, of the faid county lghourer,

perjonally appeared before me J Py one of the commonwealth’s juf-

sices of the peace for the county farefaid, and. acknowledged that

 they da owe to A (5, governor or chief magifirate of the common=-

wealth of Virginia, and his fucceforsy ta wity the faid A F, ir
- the

Toede
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the fum of thirtv dollars, and the faid A B, and B B, each fevea
raily in the Jum of fiftcen dollars, of lawful money of Firginia; te
be levied of their refpeéiive goods” and chattels, lands and tene.
ments tothe ufe of the faid commonwealth 3[ Firginia, if default
Jhould be made in performance of the condition™ here underwrite
ten.

The condition of this recognizance is, that whereas A M,
of the county of (or of the faid county, #s the cafe may be)
finglewoman, hath by her examination on oath before me, . (or
pefore’  one of the commonwealth’s Juftices of the peace
for the county of  as the cafe miay be) declared that on the
day of laft paft, fhe was delivered of a baftard child in
the county of (or, in the county aforefaid) which is likely
to become chargeable to the faid county, and hath charged the
above bound A F, with having gotten her with child ‘of the
faid baftard child: Now if the faid A F, fhall perfonally appear
before the commonwealth’s juftices of the peace, at the next
court to be held for the county of and fhall abide by and
perform the order or orders of fuch court, as fhall be made in
the premifes, then this recognizance to be void, otherwile to
remain in full foree, ' ,

deknowledged Lefore me.

If the reputed father refufes to enter into a recagnizance, the

juftice may ccmmit him,

(E) MiTTIiMuUs.

To the foeriff; or keeper of the jail of thy county of
county to wit. '

I herewith fend you the body of A F, ofthis county labourer,
who was this day brought before me J 1>, one of the common-
wealth’s juftices of the peace for the faid county, being charged
on oath by A M. of the county aforefaid, finglewoman, to have
ﬁotten her with child, of a baftard child, of which fhe hath been
ately delivered within the faid county, and which child is likely
to become chargeable to the faid county; and the faid A F, la-
bourer having retufed, before me, to find fufficient fecurity for
his appearance at the next court to be held for this ccunty, to
anfwer the faid charge: Thefe are therefore in the name of the
commonwealth, to command you to receive the body of the
faid A F, into your cuftody, and him fafely to keep in the com-
tnon jaily until he fhall thence be difcharged by due courfe of
faw.~ Herein fail not 2t your peril, Given under my band and

{eal &C. ) y :
A Where
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- Where the perfon charged with being the fathor of 2 baftard
<hild is an inhabitant of arother county, theexam.nation fhould
be Certified to a juftice of that county, uzon the application of
the overfeers of the poor of the county waere the child is born,
for a warrant to apprehend the father; aad by fuch juftice be
returned, with the recognizance for the appgarance of the fa»

ther, to the next county court.
L. Cupacity of @ ballard as to inberitance.

By FVirginia laws p. 178. fe1. 18, ¢ Baftards fhall be ca-
¢ pable of inreriting, or of tranfmitting inheritance on the part
¢ of their moiher, in like manner as if ticy had been lawfully
¢ begotten of iuch mother,’ L

1V, Concealing the death of a baftard child.

This aét was declared to be murder by 9 #nne, (1710) ch-p.
11, p. 59. of the edition of 176q; which law was ncaily copicd
from the {turute of Englind 21, J. c. 27. B

By thefe ftatutes a new felcny was not created, but the af?
of concealinent was male undeviable eviderce of a felony; theres
fore the indiGtment need not be drawn fp=.ial'y or conclude
againft the form of ihe flatute. See 2 Howk. 438, '

Formetly the bare attempt to conceal ‘tne death of a baftard
child was held conclufive evidence of murder. 2 Hawk. 438.~-
But now fome kind of prefumptive evidence is necctlary that
the child was born alive, 4 Blacks 198,

- Whether the legiflature of Firginia intended to abolith the
diftin&ion betweer this offence and the common cales of mur-
der, or whether it was a mere omiflion in them, it is 'difficult
to determine, but, fo it is that thefe flatutes have not been pab-
lithed in the Revifed Codé printed in 1794. '

It would {cem, “however, trom the rules of legal conftruéti-
on, and from the principle eftablithed by the high court
of chancery, in Firgima, that the asf of 9 Ann. s fHillin
force, not having bezen exprcfsly repealed.  See W ythe’s Chan-
cery decifions. 33. Florrifin & al. v, Allen. -

Should it be confidercd that the above law is in force, the
precedents under “titles Warrants, Co. imiiient, Recognizancey
Criminals, and Homicide; may eafily be wlopted. _ e

. . . S isowid. Bigamy
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Battery. (See Affault.)
Bawdy-hsufs. - See Lewdnefs. j
'ffBecf See Pork, Beef, Pitch, Tar, and
| ~ Turpentine, B -
Beba‘wour. See Surety

B o GA M Y. -

. Y the term Bigamy, is gpneraﬂy meant, in. the law, the
B crime of marrymg a fecond hufband ‘or ‘wife, the former
boaugy alive: "tho’ in common acceptation,. the word Polygamy
feerns more expreive cf the offence. © This is made felony, by
tii la-vs of tii~ commonwealth. p. 205. fef7. 14—which fee.

Tt hath becs: holden upon the Star. 5 Fa. 1 Chap. I.-in
Englind wiich our a& of Affembly- nearly follows, -that in the
cafe ct-the bufband or-wife living continually heyond the feas-
for the fpace of feven years, which forms the firft exception in
the a&t, tac party is not deprived of the benefit of the exception
even if they bave notice that the other is alive. 1 H. H. 693.

-Fut in the cafe of the hufband or’ wife being abfent in any.
pt of the United States of America,” or elfewhere for the fpace
of frven yeass, lgnm ance of their fityation is made cxprefsly ne-
cedaiy by the above a& in order to- entitle the party to the be-
ncfit of the fecond exception, /d.

“The age of conlent, is twelve years in fcmaleq, and fourteen
in males. 3 Inff. 89, -

It either party be within age of, confent, the bencfit of the
exceprion cxtends to both of them; for till they have both con-
fenred. ﬁrml ¥ and obuwatonly, &en.her of ;hem may tc-eleé’c. I
H M 694, 4oy

The fizit and true wnfe may ot be allcwed as a wntnefs
againtt the hufband to prove the fecond marrxabe, but. the fe- -
‘€oud w fe -may, for the is pot legally his wife. 1 A, H, 693.
And fo vice werfa of a ﬁr{’c and fccond bubund, 4 Blacks Com..
164. v

(A4) Indnft’/nmt Ser baving t'wo, wives at om' am’
' . the /a/m tzme. '
touniy to wit, ' :
The jurors for the commonwea.lth upon thexr oath d= prefent,
That A O, late of the county. of s yeOman, on the -
day of - in the year = . .at. the county of did marry
one A W frinfter, and her the faid A W, then and there had for-
his wife; and that the faid A O, aftcrwmds, to Wu, on the
v v e day
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day of in the year ~ with force and arms, at the faid
county of felonioufly did marry and take to wife one B
W, fpinfler, znd to the fiid B W, was then and there mar-
ried (the faid A W, his former wife being then living and in
full life) againft the form of the ftatute in fuch cafe made and
provided, and againft the peace and dignity of the common-
wealth. * And the jurors aforefaid upon their oath aforefaid,
do further prefent, That the faid A O, afterwards, to wit, on

the day of in the year laft aforefaid, was appre-
hended and taken in the {aid county of for the felony
aforefaid. '

(B) IndiEment for having two bufbands, at
one and the fame time.
county to wit,

The jurors for the commonwealth, upon their cath do prefent,
That Elizabeth, the wife of A B, late of the county of
planter, on the day of = 1in the year of our lord
being then mhatried, and then the wife of the faid A B, with
force and arms, at the county of did felonioufly marry
and take to hufband C D, of (the faid A B; her huf-
band, being then alive) againft the form of the ftatute in fuch
cafe made and provided, and againft the peace and dignity of
the commonwealth, And the jurors aforefaid upon their oath
aforefaid do further prefent, That the faid Elizabeth herctofore,
to wit, on the day of in the year at the
county of by the name of Llizabeth C; did marry
the faid A B, and him the faid A B, then and thetre had for
her hufband ; and that fhe the faid Elrzabetl being married
and the wife of the faid A B, afterwards, to wit, on the

day of in the year with force and
arms, at the faid ccunty felonioufly did marry and take to her
hufband the faid C D, of (the faid A B, her former huf-

band; being then 2live) againft the form of the ftatute in fuch
cafe made and provided, and againft the peace and dignity of
the commonwealth,

Norg, In an indiément for bigamy a marriage in fa& muft
be proved, prefumption by cohabitation &c. is not fufficient.
Bur. 2047. :

Blafphemy

* This part may be lefs out when the prifoner is taken whers
the felony is committed. .



BLASPHEMY anp PROFANENESS. g3

T muft afford real pleafure to every friend to civil and religi-
ous liberty to be informed that the a&ts which have bither~
to, by law, conftituted the crime of blafphemy, ar: now cona
fidered as mere fpeculative topics, which every citizen is autho--
rifed freely to difcufs ; and that the feveral laws impofing fuch
fevere penalties on the offenders, which have difgraced the code
of almoft every civilized nation in Europe, apd were implicitly
adopted in America, prior to the late revolutios; are now en-
tirely done away by that bulwark - of our religious rights, the
a&k ¢ efiablifping religions freedom:—an a& which deferves to
be tranflated into every language in the world, and to be deeply
imprcfled on the mind of every, ciizen. T'he crime of Blgf-
phemy then as it has been heretofore prefcribed by iaw nolopger
exilts, and the other part of this title ( Profanenefs ) which has ge-
nerally been coupled with it, will moere properly be treated of
under title Swearing, which fee. '
BREAD, 8¢ Frour.
BREAKING HOUSES, SeeCLercy& Larceny.
BRIBERY, §:c EiToRrTION,

B*U G G E R Y.

UGGERY from the Jtalian Bugarone, (the vice being f2id
to have been firft introduced into England by the Lombards
from Italy) is defined by lord Coke to be a deteftable and ut.omii-
nable fin amongft chriftians not to be named committed by carnal
knowledge againft the ordinance of.the creator, and order of
nature, by mankind with mankind, or with brute beaft, or by
woman kind with brute beaft (3 fnfl. §8)—and in fupport of ti.e
L.t part of this definition, he mentions the cale of a great lady
in kngland, who cohabited with a Bafoon, and conceived by
it. See 3 Infl. 59.
The punifhment of buggery is death without benefit of clez-
gy, by the laws of this commonwealth. p. 153. .
For the honor of human nature it muftbe obferved that this
crime is feldom committed. Should a miagiltiate, however,
have to a&t in his official character in fuch cafes, he may rca~
dily adopt the precedents to be found under title Criminals, ob=
ferving io defcribe the offence as in thefollowing indi¢tment.

Indi&tment for Buggery.
county to wit, ] )
The jurors for the commonwealth upon (hcir oath do prefent
that of the county of atorefuid, labeurer, not hav-

M, ng
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ing the fear of God before his eyes, ror regarding the order of
natare, but being moved and feduced by the inftigation of the
devil, on the day of  in the year of our lord

with force and arms, at the county aforefaid, in and upon *
ou2 a youth about the age of ezrs, then and there
being, feloniouﬂy did make an affault; gnd then and there felo-
nioufly, wickedly, diabolically, and againft the order of nature,
had a venereal 4Fair with the faid ~ and then and there car-
nally knew the faid and then and there felonioufly wick-
edly, and diabolically, anid againft the order of nature, with the
faid did commit that deteftable and abominable crime of
buggery (not to be named amongft Chriffians) to the great dif-
pleafure of Almighty God, to the great fcandal of all human
kind, againft the form of the ftatute in fuch cafe made and pro-
vided, and againft the peace and dignity of the commonwealth,

B URGUL A R Y.

I What is Burg/mj’.
I1. How it is punifbed.
III, Precedents.

I. What is Burglary..

T i'\HE ward ‘Burglary is thought to have been brouglit inte

England by the Saxons from Germany, in whofe language
burg fignifies a houfe, and larrgn a thief; probably from the
latin Jatro.

Burglary is a felmy at common law, in breaking and entering
the manfion houfe of anothery in the night, with intent to commit
Jome felony within the fame, wheiher the felonious intent be exe-
cuted or not. Hale's pli 79.

Breating. Every entrance into the houfe by a trefpafler, ic
not a breaking in this cafe, but there muft be an altual break-
ing.  Asif the door of a2 manfion houfe ftand open; and the
thief enter, this is not a breaking. So it is if the window of
the houfe be openy and a thief with a hook or other engine
drawcth out fome of the goods of the owner, this is no burgla-
1y, becaufe there is no actual breaking of the houfe. But if the
thicf breaketh the glafs of the window, and with a hook or other
engine draweth out fome of the goods of the owner, this is
buiglary, for there was an atual breaking of the houfe. 3
Inft. 64. And

Y f for bettiality, fay, upon a certain mare, cow, &, (asthe
cafe may be) felonioufly, wickedly, diabolically, &c.

£ 2
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And the following a&s amount to an actual breaking: open-
ing the cafement or%)reakmg the glafs window, picking open
the lock of a door, or putting back the lock, or the leaf of a
window, or unlatching the door that is only latched, 1 H. H.
552.

At a meeting of the judges upon a fpecial verdi&t in Fanuary
1690, they were divided upon the queftion, whether breaking
open the door of a cupboard let into the wall of the houfe was
burglary or no. Upon which Mr. Fyfler obferves, that with
refpeét to cupboards, pref” es, lockers, and other fixtures of the
like kind, it feereth that in favour of life, a diftin@ion ought
to be made between cafes relating to mere property, and fuch
wherein life is concerned. In queftions between the heir or de-
vifee and the executor, thofe fixtures.may with propriety enough
be confidered as annexed to and parts of the freehold. The law
will prefume, “that it was the intention of the o «ner, under
whofe bounty the executor claims t'at they fhould be fo confi-
dered; to thé end that the houfe might remain to thofe who by
operation of favr, or by his bequeft, fhould become entitled to
it, in the fame p]m it he put it, or fhoeuld leave it, intire and
undefaced. But in capital cafes, it feemeth, that fuch fixtures,
which merely fupply the place of chefts and other ordinary uten-
fils of houfehold, thould be confidered in no othier light than as
mere moveablbs, partakmg of the nature of thofe utenfils, and
adapted to the fame ufe. Foff 108

In the cafe of K, and Gray.” Une of the fervants, in the
houfe, epened his lady’s chamber door (which was faltened
with a brafs bolt} with defign to commit a rape; and it was
ruled to be bulgl"i ¥» and the defendant was convicted and tran{-
poried. Sir. 481.

The cafe of Fofhua Cornwall, is corfidered of great im-
portance, as it goes to fhew how far an att may be conftrued
i40 burglary whicn does not {com to fall exprefsly under the
defnition given by lord Hale of that offence.  He was indifted
wiih another perfon for burgiary. And upon the ‘evidence it
appeared, that he was a fervant in the houfe where the robbery
was commltted, and in the night time opened the fireet door,
and let in the other prifoner, and fhewed him tke fide-board,
from whence the other prifoner took the platz: and the defen-
dant opened the door and let him out; but the defendant did not
go out with him, but went to bed. Upon the trizl it Wa.SA
doubted whether this was burglary in the fervant, he not going
out with the other. But afterwards at amcetmg of all the judges
at Sergeants Inny they unanimoufly agreed that it was burgiary
in both, and not to be diftinguithed from the cafe where one

watches’
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watches at the ftreet end, while the other goes in and commits
the burg]ary, which hath been often ruled te be burglary in
both: and upon report of this opinion the defendant was exe~
cuted. Szr. 88s. ¢

And entering] It is deemed an entry when the thief break-
eth the houfe, and his body, or any part thereof, as his foot,
or his arm is within any part of the houfe ; or when ke putteth
a gun into 2 window which be hath broken, or into a hole of
the houle which he hath made, of intent to. murder-or kill, this
is an entry and breaking of the houfe: but if he doth barely
break the houfe, without any-fuch entry at- ally this is no bur-
glary. 3 Inf?. 64.

Tn the cafe of . George G'zbuons, at the old Bail.y in Fune 1752;
Gibbons was indited for burglary in-the dwelling houle of Foin
Allen. 1t appeared in evidence, that the prifoner. in the night
time cut a hole in the window fhutter of the profecutor’s fhop,
which was part of his dwelling houfe; und putting his hand
thro’ the hole, took -out watches and other things which hung
in the fhop within his reach.: but-no entry was proved other wifc
than by putting his hand thro’ the hole.. - "This was held to be
burglary, and the prifoner was conviéted. Foft. 107, 8.

If divers come in the night to do a burglary, andcne of them
break and enter, the reft of them ftanding to wartch, at a dif-
tance, it is burglaryin all. 3 /74, 64.

2 e manfion houfe.] fhls ircludes alio a church: and Mr.
Hawkins fays, all out buildings, as barns, flables, dairy houfes,
adjoining to 2 houfe,, are looked upon as part thereof, and con-
fequently burglary may be committed in them: But if they be
removed at any diftance from the houfe, it feems that it h.th
not been ufual of late to proceed agamﬁ offences therein as bur-
olanc" 1. L. Hawk. 163. -

Lrd lord Hale fays more exphcxt]), the manfion houfe doth
not only include the dwelling houfe, but alfo the out houfes that
are parcel thereof, as barn, {table, cow-hou’e, dairy houfe, if
they are paicel of the meﬂuage, tho’ they are not under the fame
‘roof, or joining contiguous to it; and fo he fays it was agreed
by al the judges; lutif they be no parcel of the mefluage, as
if a man take a leafe of a dwellmg houfe from one and of a
barn &c. from anothe:; or it it ‘be far remote from the dwel-
ling houfe, and not {o near to it, as to be reafonably efteemed
parcel thereof, as if it ftand a bow fhot off from the houfe, and
not within or near the cumlage of the chief houfe; then the
breaking is not burglary, for i is not a manfion houfg, nor any
part thereof. 1 H. H. 558, 9.

To break, and.enter a fbop, not parcel of the manﬁon houfe,

o in
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in which the fhop-keeper never lodges, butonly works or trades
there in the day time, is not burglary, but only larceny; but if
he or his fervant ufually, or often lodge in the fhop at night, it
is then a manfion houfe, in which burglary may be committed.
1 H. H. 557, 8.

It is not neceffary to make it burglary, that any perfon be
actually in the houfe, at the very time of the offence committed.
1 Hawk. 164. ‘

At Newgate feffions, in Fanuary 1750, Fobn Nutbrown and
Miles Nutbrown, were indiGed for burglary in the dwelling
houfe of one Mr. Fackney at Hackney, and ftealing divers goods.
¥t appeared by Mr. Fackney’s evidence, that he held this houfe
for a term of years not yet expired, and made ufe of it as a
tountry houfe in fummer, his chicf refidence being in London:
That about the latter end of the laft fummer, he removed with
his whole family to the city, and brought away a confiderable
part of his‘goode:  That in November laft his houfe was broke
open and 1n part rifled; upon which he removed the remainder
of his h-ufehoid furniture, except a clock, and a few old bed-
fteads, and fome lumber of very httle value; leaving no bed,
or kitchen furniture; or any thing elfe for the accommodation of
a family. Mr, Fackney being afked whether at the time he fo
disfurnifhed his houfe he had any intention of returning to re-
fide there, declared that he had not come to any fettled refoluti-
on whether to return or not; but was rather inclined,totally to
«quit the houfe and to let it for the remainder of his term. 1he
fact with which the prifoners were charged was fufficienly prov-
ed; and was committed about mid-night the firlt of Fanuary
laft.  The court was of opinion that the profecutor having left
his houfe, and disfurnifhed it in the manner before mentioned,
without any fettled refolution of returning, but rather inclining
to the contrary, it cculd not under thefe circumflances be con-
fidered his dwelling houfe at the time the fact was commitied,
and accordingly directed the jury to acquit the prifoners of the
burglary, which they did, but found them guilty of felony in
ftealing the clock, and fome other fmall matters. And they
were ordered for tranfportation -——And the diftin&ion is this:
Where the owner quiteth the houfe, with an intention of return-
ing,* it may flill be confidered as his manfion houfe, tho’ no
perfon be left in it; many citizens and fome lawyers do fo frem
a principle of good bufb.udry, in the fummer, or fora bng va-
cation  But there muft be an iatentzon of returning, othorwife
it will be no Surglary. #47. 76, 77.

-
47

* Animo revertends,
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In the 1:7:2:.]  Lord Coke fays, as long as the day continues,
whereby 2 man’s countenance may be difcerned, itis called day;
and when darknef- comes and. day light is paft, fo as by the
light of day, you-cannot difcern the courtenance of a man, then
it is called night. ~And this doth agg-avate the offence; fince
the night i{s'the time when man is at rcft; and when beafts run
about feeking their prey. Hence in ancient records, the twy-
light was fignified, when it was faid, inter canem et lupum,
(between the dog and the weif;) for when the night begins the
dog fleeps, and the wolf feeketh his prey, 3 Inff. 63. See 4
Black’s Com. 224, '

An indi¢tment was held infufficient for burglary, which
ftated the fa& to have been committed in the night, without
exprefling the particular hour, and the prifoner was found guilty
of fimple felony only. K. and Waddington, at the Lancafler
lent affizes. 1771. ' 3 .

With intent to commit felsny.] ‘There can be no burglary,
but where the indiClment both exprefsly all=dges, and the v.r-
diét 2:fo finds, an.intention to commit fome felony; for if it
appear that the party only intended to commit fome trefpals as
to beat the purty or -the like, he is not guilty of burglary. 1
Hawk, 164. - v

However it feems the much better opinion, that an intention
to commit a rape or other fuch crime, which is made felony by
ftaiute, and was only a trefpafs at common law, will make a
man guilty of burglary, “as much as if fuch offence “vas a felo-
ny at-common law; becaufe wherever a ttatute miziies any of-
fence felony, it incidently gives it all the properties ~f a felony
at comwmon law, 1 rHawkh 164. C

Fhctiier the felonicus intent be executed or rot.] Thus they
are burglass, who break any houfe or church in tne night with
intent to commit a felonj, whether they tzke any thiag away or
rot. And herein this oifence differs from robbery, which re-
quires that fomething be taken, tho’ it is not material ¢f what
value. co , ' PO T ey '
Where a man commits burglary and at the fame time feals
goods out of the houfe, it is alfo larceny; and if he be acquitted
of the burglary, he may notwithftanding be indi&ed of the lar-
ceny; for they are feveral offences, tho’ committed at'the fame
time. And burglary may be where there is no larceny, and
larceny may be where there is no burglary. 2 H, H. 246.

See i L. Hawt. ¥64, in notes, '

II, How it 15 punifbed.

- Burglary is one of the offences in which the benefit of clergy
: ' .
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is not allowed by, Virginia laws p. 50, either to principals in
the firft or fecond deuree, or to accellories before the full,

Rut acceflorics after the facty in burglary, are admitted to
their clergy. 2 H. H, 364. , :

III. PrECEDEN Ts.
(A4) Warravm‘v mv apprebend @ Burglar.

county to wit; , -
To the conftable of

Whereas A}, of the county of aforefaid, mer:hant, bath
this day made information and co.nplaint upen oath befire me J Py
anz of the commonwealth’s juflices of the peace for the faid county,
that on the day of in the night, the divelling houfe
Zf him the Jaid A J, at the county aforefaid, was Jelonioufly and

urglarioufly broken open, and gne gold watch sf the wvalue of one
bundred dollars, of the geods and chattels of hin the jzid A J, fe-
bonioufly and burglarioufly flolen, taken and cirried away from
thence, and that be bath juft caufe to fufpect, and dork [ufpect that
AO, of . inthecountyof labourery the faid felony
and burglary did commit.  Thefe Gre therefore, in the namie of the
commonwealih to command and require you, ‘that iumzsdiately upom
Sight bereofy you do apprebend the faid A O, and bring him be-
Jore me, or fome other juflice of the peace for this cousty, to ai-
fwer the premifes, and 10 be further dealt with dccorimg io laws
Herein fail not,  Given under 1y band and fed] . '

If the perfon cliarged uposi oath with the burglary, is not
well and certainly known, it is'ufual in the warrant 1o inferta
claufe dire&ting purfuit by hue and cry; this may come in after
the words, ¢ 2 command and require you,” thus, and s:ch of you,
20 Jearch diligently for the faid A O, wi:hin yotr feveral precinfls,
gnd Likewife te malte bue and ery after bimy from towi to fown,
and from county to connty, as weil by ho femerr as foorvisns and if
you fhall find the faid A O, that then you apiribend bLiny, and
carry him before femz jufiice of the peare fir tice conniy where be
Jhall be takeny and there deliver him tog:tler with this warraat,
The faid A O, is a perfon [here deferive his ftature, 42e, 2ppa-
#el &c. particularly. ] o

The jufticz before whomi the {uipeled p-rty ic brouzht, may
fummon witaetles to give evidence againit ki it he knds jt
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(B) Summon for a witnefs.

To A C, or any other conftable of county.

county to wit.

You are hereby commanded, in the name of the commonwealth,
20 fummon A W, to come before me at in this county, to-
morrow by o'clock in the forenoon, to teflify and the truth 10
Jfay concerning a certain burglary and felony, fufpected to be done
by A O, of & and that you then and there attend with this
warrant, to fhew how you have eaecuted the fame. Given under
my hand &c.

If upon the examination of the felon and the witnefles it
fhould appear proper to the juitice to call a court for the further
examination of the criminal, he fhould take the recognizance of
the witnefles, to appear at fuch ceurt, and commit the offender
to jail.

'}Tor the form of the recognizance fee title Criminals,

(C) MitTIiMUs,

To the fheriff of county, or to the keeper of the jail
: of the faid county,
county to wit. ,

Thefe are to command and require you in the name of the com-
monwealth, to receive into your jail the body of A O, late of the
county of labourer, taken and brought before me for felony
and burglary by bim committed, in breaking and enitering the dwel-
ling boufe (or if any other houfe, defcribe the kind particularly)
of A J, of the county of merchanty on the day of

in the night time, at O’clock of the faid night, and fe-
donioufly taking and carrying away from thence, one gold watch of
the walue of one hundred dollars, of the goods and chattels of him the
Jaid A}, in the faid dwelling houfe, then and there being, where-
with the jaid AQ, flands charged before mey (or, and the faid
A O, baving before me confefled the fame) you are bereby com-
manded to zep the faid A O, fafelyin your jail and cufledy, with-
out bail or mainprize, until be fball thence be difcharged by due
courfe of law. Given under my hand and feal &c. /

(D) Indi&ment for proper Burglary.

county to wit.
The jurors for the commonwealth upon their oath doprefent that

A O, latc of the county of afarefaid labourer, an the
day
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day of in the year at the hour of ene in the night of
the fume day, wiih jorce and arms, at the county aforefuid, the
duelling houfe of A [y felonioufly and burglaricufly did break and
entery with intent bim the faid & J. of his goods in the fame awwel~
ling houfe then being, felonioufly and burglarioufly to fpoil and 79b,
and the fame goods felonioufly and burglarioufly to fleal, take and
carry away; againft the peace and dignity of the commonwealth,

As it is difficult to eftablifh an intention to commit a telony
without proof of fome actual felonious deed, the foregoing pre-
cedent is feldom ufed.—The following one will be found more
generally ufeful.

(E) Indittment for burglary and larceny.

county to wit,

The jurors for the commonwealthy upin their sath do prefent,
that A O, late of the county of aforefaids labourer, on the

- dayof in the year between the hurs of tent
dnd eleven in th: night of the [ame day, with force and arms at
the county aforefaid, the dwelling’ houfe of A Y, felsiivijly und
burglarioufly did break and enter, and one gold warch of 152 va-
due of one hundred dollars in the fame dwelling houfe then and
there felonioufly and burglavioufly did fleal, take and tarry awsy
againfl the peace and dignity of the commonwealths

B URNIN G.

I Of burning houfess confidered as offence:
againft the laws of this cummziteealin.

II. Of darfon or burning at itz conumon laws

II1. Precedents.

1. Of bUrning houfes, confidered as offences
againft the laws of this commonwealth.

Y V.l page 215. ¢ All and every perfon; dnd perfons,

¢ that fhall at any time either in the night o the day, ma-

¢ hicioufly, unlawfully and willingly; burn a: ¥ boufe o houies
¢ whatfoever, or fhall comfort, aid, abet; afiitt, counfely hue,
¢ o1 command, any perfon or perfons to cormit any of the [
¢ offences, being thereof convicted or attainted, or being in-

“didted
N,
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¢ L0ed thereof, fhall ftand mute, or will not anfwer direQly
¢ to the indictment, or fhall peremptorily challenge, above the
¢ pumber of twenty perfons returned to be of the jurv, fhall be
¢ adjudged a felon, and fhall fuffer death as in cafe of felony,
¢ and fthall not have the benefit of his; her, or their clergy.”

And by 7. L p. 50. the benefit of clergy fhall not be allowed
to thofe guilty, ¢ of the wilful burning of any court-heufe, or
¢ county or public prifon, or oi the office of the clerk of any
*€court within this commonwealth,

II, Of arfonr or burning at the comimon l:w.,

Malicioufly and wvoluntarily burning the houfe -of another by
night, or by day, is felony by the common law. 1 Hawk. 363.

Malicioufly and woluntarily.] For if it be done by mifchance
or negligence, it is no felony. 3 Inf. 67. A

Yet if a man malicioufly intending only to burn ene perfons
houfe, happens thereby to burn the houfe of another, it is cer-
tain that he may be indi¢ted as having malicioufly burned the
houfe of that other; for where a felonious defign againft one
man, mifleth its aim, and takes effe® upon another, it fhall
have the like conftruction, as if it had been levelled againft him
who fuffers by it. 1 Hawk. 167. - '

Burning.]  Neither a bare intention to burn a houfe, nor
even an aétual attempt to do it by putting fire to a part of a
houfe, will amount to felony, if no part of it be burned; but if
any part of the houfe be burnt, the offender is guilty of felony.
notwith@anding the fire afterwards be put out, or go out eof it-
felf. 1 Hawkt, 167.

The boufe.] . Not only 2 manfion houfe,- and the principal
parts therecf, but alfo any other houfe, and the out buildings,
4s barns and {tables adjoining thereto; and alfo barns full of
corn, whether they be adjoining to any heufe or not, are fo far
fecured by law, that the malicious burning of them is felony ut
cruemon laws 1 Mawk. 165,

Or another.) Mr. Hawrins {ays. A perfon feized in fee, or
but poflefled for years, of a houfe ftanding by itfelf at a diftance
from all others, cannet commit felony in burning the fame: -
Alfo that it feems the much ftronger opinion, that a man fo
feized or poflefled of a houfe in a town, who burns his own with
an intent to burn his neighbour’s, but in the event burns his
own only, is not guilty of felony; but however 1t is certainly
an offence highly punifhable, in regard of the malice thereof,
and the great danger to the public which attends 1£; and the of-

fender
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fonder may be feverely fined, and imprifoned, and fet on the
pillory, and bound to his good behaviour. 1 Hawk. 165,

See Holme’s cafe, Cro. Crarles 376, to the above point.

See alfo the cafe of Elizabeth Harris, Fofter’s crown law. p.
13 340 | SRR

I'he beneft of clergy is taken away from principals in the
firft and fecond degree, and from acceffories- before the fad, for
¢ Arfon at the common law.” V. 1 p. 50. P

II1. PRECEDENTQ.

(A) Warrant for burning a houfe.
Lo all conflables, and othery the commonwealth’s officers of
T the county of ' .

county to wit. :

YWhereas A J, of the county of - aforefaid merchant,
hath this dxy made complaixt, upon oath, to me J P, one of:
the commonwealth’s jultices of the peace for the county afore-
faid that onthe ~  day of " a houfe, viz. (defgribe the
kinc) belonging to him the faid A J, and in his pofleffion was
wilfully and malicioufly fct 'on fire, and burnt, and that he hath
jult caufe to fulpect, and doth fufpet that A O, of the county
aforefaid, labcurer, "did felonioufly, voluntarily and malici ufly
burn the faid houfz, “Thefe are therefore, “in the name of the,
commonwealth to require you immediately to apprehend the faid
A O, and to bring him beforé me, or fome othex juftice of the,
peace for the 1aid county, to be examined concerning the pre-
mifes, wherewih he is fufpe&ed. “Given undey my hahd and
feol &ec. ) Lo T

For other precedents fee title Criminals.

(B) Indiclmert for wilfully burniry a leufC.

county to wit,

The jurors for the commonwealth, upon their cata do pre-
fent that A O, Iste of the county of aforefaid, labourery
not having the fear of God beiore bis eyes, but beimg moved
and feduced by the inftigation of the devil, on the ~ day of

in the year .~ about the hour of, in the right
of the fame day, with force and arms, at the county aforciaid,
a certain houfe, * calied (deforibe the £ind) of ope A J, there
f.tuate. feloniouily, voluntanly and maiicicuily did &t fire to,
and the fame houle tnen'and there, by fuch firing as aforefaid,

.. telinisully,

% Supfient wishout juying dwedlin s hafe, 1 Hamk 365
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felonioufly, vo‘untanlv and malicioufly did burn, and confume,
againft the form of the fistute in fuch cafe made and provided,
aud agami’c the peace and dignity of the commenwealth

BUYING o’p”TITLES

I. By the comman law.

iI. By flatute.
I. By the common law.

T feems to be 2 high offence 4t common law, to buy or feh
any doubtful title to lands known to be.difputed, . to the ju-
tent that the. buyer may carry on the fuit, which the feller doth
rot think it worth his while to do, and on that confideratior:
feils his pretenﬁons at ap under .rate; and it feems pot to be
material whether the title fo fold be a good or bad ope, or whe-.
ther the feller were in poffeffion or not, . unlefs his pofleffion
_ were lawful and uncontefted, - for all pradtices of this kind are,
by all means to be dlfcountenanced, as mam,eﬂ iy tendmg o
opprefﬁon by miving. opportumues to, great men to purchafe.
the difputed ntles of pthers, to the great gnevance of the adverfe.
parties, who may often, be unable or difcouraged to defend their
titles againft fuch powerful perions, which perhaps they might
{afely enough, maintain agamft their proper: ‘adverfary. I Howk:

553~
IL By/z’a.hzz‘e,

By .1 p. 40. ¢ No perfon fhall convey or take, or bare
¢ gain to convey or take, any pretended m;le to any lan s or ta-
* nements, unlefs the peifon conveying or bargdlnmg to conv<ys
¢ or thofe under whom he claims, ihall have been' in poflefiion
¢ of the fame, or of the “reverfisn or “remainder thereof, one,
¢ whole year next befrre; and.he  who offendeth herein know-.
¢ iagly, fh.)] forteis the whole value of the lands or tenements
¢ the one mojety to the commonwezlth, and the other to him
¢ who w:” fi:e as well for hxmﬁ.lfas for the comironweaith : But
¢ any per ilon lawfully poflefied of lards or tenements, or of the.
¢ reveriion or remainder thereof, may neverthelefs take, or bar«
« gain to take the pretended title of any other perfon, fo far and
* fo far only, as it may confirm his former eftate.”. .
See a declaration for buying a pretended. title—Plowden 78
80, Partridge v. Strange and Crocéero

szrzrs
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HE term Carrier is feldom ufed in common converfation ;
’ “ but in its legal acceptation it comprehends all perfons car-
rying goods for hire, as mafters and owners of fhips, lighter-
men, ftage coachmen, and in our phrafe waggoners, and the
like, who are chargeable on the general cuftom of the country
for their faults or mifcarriages, 1 Bac. Abr. 343. Bullers nifi
prius 67, S

A carrier fhall not evade the law, by refufing to carry goods
at the prices limited. For if 2 common carrier, who is offered
his hire, and who hath convenience, refufes to carry goods, he
is liable to.an a&ion in the fame manner as an innkeeper who
refufes to entertzin a gueft, or a fmith who refufes to fhoe 2
harfe. 1 Bac. Abr. 344. &
 So0.an aétion will lie againft 2 common ferryman, who re-
fufeth to carry paffengers. 74.

. But.if the porter puts up the box of a paffenger behind a ftage
coach, and .the mafter as {oon as he knows of 1t fays, he is al-
ready full, and refufes to take the charge of jt, the mafter fhall
not be liable. . For this is the fame with an hoft who refufeth
his gueft, - his houfe being full, and yet the party fays he will
fhifr, or the like, if he be robbed, the hoft is difcharged. /d.

v So a carrier may refufe to admit goods into his warehoufe at
an unfeafonable time, or before he is ready to take his journey;
but he.cannat refufe to do the duty incumbent upon him by vir-
tue of his publick employment, L. Raym. 652.

It hath been holden that a carrier imbezelling goods which

hic has received to carry to a certain place, is not guilty of fe-
lony, becaufe there was not a felonious taking; butis liable only
to a civil a&ion.. 1 Haw. 89, go.
