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Extract from the ]oumal of the
Houle of Commons.

me 29° die Novewmb. ;680.

Orderd, That the Executors of Sir Matthew Hale, late
Lord Chief Juftice of the court of King’s Bench, be defi-
red to print the MSS. relating to the Crown-law, and
that a committee be appointed to take care in the printing
thereof, and it is referred to

Sir Will. yones; Mr. Sacheverel,
Ser}. Maynard, Mr. Geo. Pelham,
Six Fra. Winnington, M. Paul Foley.



To the RicaT HONOURABLE

Sir OSEPH FEKYLL Knt.
MASTER of the ROLLS,

And One of his Majefty's moft
Honourable Privy-Council.

S 1R,
q S it is to yéu that the public are indebted for

refcuing this valuable work from the obfcurity

wherein it had long lain, the preparing of
which for the prefs you were pleafed to commit to my
care, I thought it became me to infcribe your name
on that, to which you are fo juftly intitled: Nor know
I any to whom it could with greater propriety be ad-
dreft, than to one, who bears {o near a refemblance
to the author in thofe great and good qualities, for
which he was {o defervedly efteemed.

An unblemifhed integrity and upright condu&t in
every character of life, whether as a private perfon, a
{enator, or a judge; A generous franknefs and open fin-
cerity in converfatjon; An unalterable adherence in all
ftations to the principles of civil and religious liber-
ty, accompanied with a ferious regard to true piety
and virtue; A firm attachment to cur conftitution in
times of the greateft difhiculty and danger; A difinre-

refted zeal for the welfare of mankind, manifefted by
unwearied
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unwearied labours for the public good, uninfluenced
by the {pirit of a party or any finifter motive, are ex-
cellencies, which no lefs eminently diftinguith you
than they did the author of this treatife; and as they

rocured him fuch a lafting veneration and efteem,
fo while the fame caufes are productive of the fame
eflects, they will in like manner tranfmit your memory
to after-times with honour and renown.

To enlarge upon this fubject, how agreable {oever
to others, would I know be offenfive to you, who are
more regardful of the approbation of your own
mind, than any outward applaufes, and while you are
intent upon really being and doing good, are no lefs
ftudious to avoid all offentatious fhews of it. I fhall
therefore only add, that I am,

S IR,

With great refpect,

Tour Honour's

Moft obedient

Humble fervant;

Sollom Emlyn.
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PREFACE

g HE following treatife being the genuine off-

! {pring of that truly learned and worthy judge

Sir Matthew Hale (a) ftands in need of no o-

ther recommendation, than what that great and good
name will always carry along with ir.

Whoever is in the leaft acquainted with the exten-
five learning, the folid judgment, the indefatigable
labours, and above all the unfhaken integrity of th
author, cannot but highly efteem whatever comes from
{o valuable an hand.

Being brought up to the profeflion of the law he
foon grew eminent in it, difcharging his duty therein
with great courage and faithfulnefs and tho he lived
in critical times, when difputes ran fo high between
king and parliament, as at laft broke out into a civil
war, yet he engaged in no party, but carried himfelf
with fuch moderation and evennefs of temper, as
made him loved and courted by all.

It was this great and univerfal efteem he was then
in, that made Cromwel {o defirous to have him for
one of his judges, which offer he would willingly have
declined. Being preft by Cromwel to give his reafon

[A] he
(2) He was born at Alderley in Glot- Lord Chief Baron of the Court of Fx-
cefterfbire, Nov. 1, 1609. chequer, Nov. 7, 166¢.
Was enterd at Magdalen-Hall in Ox- And at laft Lord Chief Juftice of the
Jord in the 1yth year of his age. court of King’s Rench May 18, 1671.
. Admitted of Lincolus-Inn, Nov. 8, Which place he refigned I:2. :o,
1629. 1695-6.

Made a Judge of the court of Common And died the Clriffinas followicyg,
Pleas 1653, Lec. 25, 1¢76.
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he at laft plainly told him, that he was not {atished
with the lawfulnefs of his authori&y, and therefore
fcrupled the accepting any commiflion under it, to
which Cromwel replied, that fince he had got the pof-
feflion of the government, he was refolved to keep it
and would not be argued out of it; that however it
was his defire to rule according to the laws of the
land, for which purpofe he had pitchr upon him as a
proper perfon to be imployed in the adminiftration of
juftice, yet if they would not permit him to govern
by red gowns, he was refolved to govern by red
coats.

Upon this confideration, as alfo of the neceflity
there at all times is, that juftice and property fhould
be preferved, he was prevailed with to accept of a
judge’s place in the court of common-pleas, wherein
he behaved with great impartiality, conftantly avoid-
ing the being concerned in any ftate-affair, and tho
for the firlt two or three circuits he fat indifferently on
the plea-fide or the crown-fide, yet afterwards he ab-
folutely refufed to fit on the crown-fide, thinking it
the fafer courfe in fo dubious a cafe.

But notwithftanding his diflike to Cromwel’s govern-
ment, yet this did not drive him, as it did fome o-
thers, into the extremes of the contrary party; for up-
on the reftoration, of which he was no inconfiderable
promoter, he was not for making a furrender of all,
and receiving the king without any reftrictions; on
the contrary he thought this an opportunity not to be
loft for limiting the prerogative, and cutting off {fome
ufelefs branches, that ferved only as inftruments of
oppreflion, for which purpofe he moved, as bithop
Burnet relates (), « That a committee might be ap-
« pointed to look into the propofitions that had

« been made, and the conceflions that had been of-

I ¢« ferd

(0) Burnet’s hift. of own times, ol 1. .88,
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“ ferd by the late king, and.from thence to digeft
“ fuch propofitions, as they fhould think fic to be {ent
‘“ over to the king. |

This motion was feconded, and tho througlt general
Mbonk’s means it faild of {uccefs, yet it fhewed our au-
thor’s tender regard for the liberties of the fubject, and
that he was far from being of a mind with thofe, who
lookt on every branch of the prerogative as jure di-
wine and indefeafibie.

But notwithftanding this attempt, which fhewed he
was not cut out for fuch compliances, as ufually render
a man acceptable to a court, yet {fuch was his unble-
mifhed character, that it was thought an honour to his .
majefty’s government to advance him firlt to the fta-
tion of Lord Chief Baron, and afterwards to that of
Lord Chief Juttice of the king’s bench; nor indeed
could fo grear a truft be lodged in better hands.

When he was firft promoted, the Lord Chancellor
Clarendon upon delivering to him his commiffion told
him among other things, « That if the king could
« have found out an honefter or fitter man for that im-
« ployment, he had not advanced him to it, and that
« he had therefore preferd him, becaufe he knew
“ ncue, that deferved {o well (¢). ‘

-2 behaved in each of thefe places with fuch un-
corrupt integtity, fuch impartial juftice, fuch dili-
gence, candor, and affability, as juftly drew the chief
practice after him, whitherfoever he went; he con-
ftantly thund not only the being corrupt, but every
thing which had any appearance, or might afford the
leaft fufpicion of it; he was fincerely bent on difco-
vering the truth and merits. of a caufe, and would
therefore bear with the meaneft counfel, fupply the
defects of the pleader, and never take it amifs, when

{umming up the evidence, to be reminded of any cir-
cumftance

(¢) Burnet’s life of Hale, Edit. 1682, p. 534
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cumftance he had omitted, for being in a high de-
gree pofleft of that qualification fo peculiarly necef-
fary to a‘judge, I mean patience, (without which the
moft excellent talents may become infignificant,) no
confiderations of his own convenience could prevail
with him to hurry over a caufe, or difpatch it with-
out a thorough examinarion, for which reafon he made
it a rule, efpecially upon the circuits, to be thort and
{paring at meals, that he might not either by a full
ftomach unfir himfelf for the due difcharge of his
office, or by a profufe wafte of time be obliged to put
off, or precipitate the bufinefs that came betore him.
He was a great lamenter of the divifions and animo-
fities, which raged fo fiercely at that time among us,
efpecially about the {fmaller matters of external cere-
monies, which he feard might in the end fubvert the
fundamentals of all religion: And tho he thought the
principles of the non-conformifts too narrow and ftrait-
laced, yet could he by no means approve the penal
laws, which were then made againft them; he knew
many of them to be fober, peaceable men, who were
well aflected to the government, and had fhewn as
much diflike as any to the late ufurparion, and there-
fore he thought they deferved a better treatment;
befides he lookt on it as an infrincement on the rights
of confcience, which ought always to be held facred
and inviolable, and therefore ufed to fay, that the
only way to heal our breaches was a new act of wni-
formity, for which purpofe he concurd with Lord
Keeper Bridgman and Bithop Wilkins in fetting on foor
a {cheme for the comprehenfion of the more mode-
rate diffenters, and an indulgence towards others, and
drew the fame up into the form of a bill, altho by a
vote of the houfe of commons it was prevented from’

being laid before the parliament,

I . Tho
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Tho by this m:ans he was hinderd from obtaining
a repeal of thofz laws, yet could he never be brought
to give any countenance to the execution of them.
I have heard it credibly related, that once when he
was upon the circuit there happend to be a grand jury,

_ &5
who thought to make a merit of prefentmo a Worthy

peaceable non-conformift that livid in their ieighbour-
hood; upon this occafion our judge could not avoid
reprimanding them for their ill-placed zeal, which
vented itfelt this way, while no notice was taken of
the prophanenefs, drunkennefs, and other immorali-
ties, which abounded daily amongft them; in fhort, he
told them, that if they were refolved to perfift, he
would remove the affair to Weftminfler-Hall, and if he
could not then prevail to have a ftop put to it, he
would refign his place, for he had told the king when
he firft accepted it, that if any thing was preft upon
him, which was againft his judgment, he would quit
his poft. '

He always retaind a ferious impreflion of religion,
and 1n particular was a punctual obferver of any vow
or engagement he had laid himfelf under. Having
in his younger days on a particular occafion made a
vow never to drink an health again, he could never
be prevaild on upon any confideration to difpen{e with
it, altho drinking healths was then grown to be the
fathionable loyalty of the times.

And thus in every character of life he was a pattern
well worthy of imitation: in fhort, he was a public
blefling to the age he lived in, and not to that only,
but by his bright and amiable example to fucceed-
ing generations; for as a pattern of virtue and good-
nefs will always be a filent, tho fharp reproof to thofe
who deviate from it, {o to noble and generous minds

) i ) g ; o .
it will not fail of bemg a mlghty {pur and incentive to

[B] the
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the imitation of it, and by that means leave a real
and lafting, tho fecret influence behind it.

As he juftly merited the efteem of all, fo in parti-
cular he has well deferved of the profeflion of the
law, to which he was {o fhining an ornament; he con-
tributed more by his example to the removal of the
vulgar prejudices againft them, than any argument
whatever could do.

The great Archbifhop Ufher had entertaind fome
1. : : .
prejudices of that.kind, bur by converfation with
our author and the learned Selden, he was convin-
ced of his miftake; our author declaring, « That
«“ by his acquaintance with them he believed there
«“ were as many honeft men among the lawyers pro-
« portionably, as among any proteflion of men in

« England. ’

Never was the old monkith maxim, Bonus Furifia
.malus Chrifta, more thoroughly confuted than™ by his
example, he demonftrated by a living argument, how
practicable it was to be both an able lawyer and a
good chriftian; indeed he faw nothing in the one
that was any way incompatible with the other, nor did
he think, that an unaffected piety fat with an ill grace
on any, be his ftation never {o high, or his learnin
never {o great; for tho he diligently applied himfelf
to the bufinefs of his profeflion, yet would he never
{uffer it {o to engrofs his time as to leave no room for
matters of a more ferious concernment, as may appear
from the many traéts he has wrote on moral and reli-
gious {ubjects.

For this reafon, when he found the decays of na-
ture gaining ground upon him, he could no longer
be prevaild with to fufpend the refolution he had
taken to refign his place, that after the example
of that great emperor Charles V. he might have an

4 interftice
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interftice between the bufinefs of life and the hour of
death (4). ,

No wondet then that one fo great, {o good, thould
be loved and efteemed while living, fhould be revered
and admired when dead; no wonder the king fhould be
loth to part with him, who had been fuch a credit to
his government ; tho had he held his place {fome few
years longer, fuch a fcene of affairs did then open, as
in all likelihood would have greatly diftreft him how
to behave, as well as the court how to get rid of one,
who could not have been removed without great re-
proach, nor continued without great obftruclion to
the violent meafures, that were then purfued.

Bur it is time to ftop, for I mean not to write the
hiftory of his life, this would require a volume of it
felf, and is long ago performed by an able hand (¢);
] fhall therefore only {ubjoin his character as drawn by
that learned prelate and other eminent cotemporaries,
by which it will appear, that future times cannot out-
oo his own in the veneration and efteem they bore
him.

The bifhop exprefles it in fhort thus, ¢ That he was
& one of the greateft patterns this age has afforded,
“ whether in his private deportment as a chriftian, or
in his public employments, either at the bar or on
the bench (f)”; having given it more at large (¢)
in the words of a noble perfon, whom he ftyles one
of the greateft men of the profeflion of the law (b),
« He would never be brought to difcourfe of public
« matters in private converfation, but in queftions of
¢“ law when any young lawyer put a cafe to him he
“ was very communicative, elpecially while he was at

(13

3

L2l

« the
(4) Inter vite negotia & mortis di-. () Bp. Burner,
em oportere [patium intercedere. Stra- (f: p.z18.
da de bello Belgico, Ve.. 1. fud anno (g) p. 172.
555, (h) Suppofed to be the then earl of

Nottiegham,
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the bar: But when he came to the bench, he grew
more referved, and would never fuffer his opinion in
any cafe to be known, till he was obliged to declare
it judicially; and he conceald his opinion in great
cafes fo carefully, that the reft of the judges in the
{ame court could never perceive it; his Reafon was,
becanfe every judge ought to give fentence according to
his own per[wafion and confcience, and not to be fwayed
by any refpect or deference to another man's opinion :
And by this means it happend fometimes, that when
all the barons of the Exchequer had deliverd their
opinions, and agreed in their reafons and argu-
ments, yet he.coming to fpeak laft, and differing
in judgment from them, hath expreft himfelf with
fo much weight and folidity, that the barons have
immediately retracted their votes and concurred with
him. He hath fate as a judge in all the courts of
law, and in two of them as chief, but ftill where
ever he fatr; all bufinefs of confequence followed
him, and no man was content to {it down by the
judgment of any court, till the cafe was brought
before him, to fee whether he were of the {ame
mind, and his opinion being once known, men did
readily acquiefce in it; and it was very rarely feen,
that any man attempted to bring it about again, and
he that did fo, did it upon great difadvantages, and
was always lookt upon as a very contentious per-
fon; fo that what Cicero fays of Brutus, did very
often happen to him, Etiam quos comtra flatuis,
aquos placatofque dimifis.

«” Nor did men reverence his judgment and opinion
in courts of law only; but his authority was as great
in courts of equity, and the fame refpeét and fub-
miffion was paid him there too; and this appeard
not only in his own court of equity in the Exche-
quer-chamber, but in the Chancery too, for thither

4_ ¢« he
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he was often called to advife and aflift the lord chan-
cellor, or lord keeper for the time being; and if
the caufe were of diflicult examination, or intri-
cated and entangled with variety of fettlements, no
man ever thewed a more clear and difcerning judg-
ment: If it were of great value, and great perfons
interefted In it, no man thewed greater courage and
integrity in laying afide all refpect of perfons:
When he came to deliver his opinion, he always
put his difcourfe into fuch a method, that one part
of it gave light.to the other, and where the pro-
ceedings of Chancery might prove inconvenient to
the fubject, he never {pared to obferve and reprove
them: And from his obfervations and difcourfes, the
Chancery hath taken occafion to eftablith many of
thofe rules by which it governs it {elf at this day.
« He did look upon equity asa part of the com-
mon Law, and one of the grounds of it; and there-
fore as near as he could, he did always reduce it to
certain rules and principles, that men might ftudy ic
as a {cience, and not think the adminiftration of it
had any thing arbitrary in it. Thus eminent was this
man in every ftation, and into what court {oever he
was called, he quickly made it appear, that he de-
ferved the chief feat there.
«“ As great a lawyer as he was, he would never fuffer
the ftrictnefs of law to prevail againft confcience;
as great a chancellor as he was, he would make ufe
of all the niceties and fubtilties in law, when it
tended to {upport right and equity. But. nothing
was more admirable in him, than his patience : He
did not affect the reputation of quicknefs and dif-
patch, by a hafty and captious hearing of the coun-
fel : He would bear with the meaneft, and gave eve-
ry man his full {cope, thinking it much better to lofe
tme than patience : In {umming up of an evidence
[C] - o
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to a jury, he would always require the bar to inter-
rupt him if he did miftake, and to put him in mind
of ir, if he did forger the leaft circumftance; fome
judges have been difturbed ar this as a rudenefs,
which he always lookt upon as a fervice and re-
{pect done to him.

« His whole life was nothing elfe but a continual
courfe of labour and induftry, and when he could
borrow any time from the public fervice, it was
wholly employd either in philofophical or divine
meditations, and even that was a public fervice too,
as it hath proved; for they have occafiond his wri-
ting of fuch treatifes as are become the choiceft
entertainment of wife and good men, and the world
hdth reafon to wifh that more of them were print-
ed: He that confiders the active part of his life,

‘and with what unwearied diligence and application

of mind he difparched all mens bufinefs, which
came under his care, will wonder how he could find
any time for contemplation: He that confiders again
the various ftudies he paft thro, and the many col-.
le¢tions and obfervations he hath made, may as
juftly wonder how he could find any time for ac-
tion: But no man can wonder at the exemplary pie-
ty and innocence of fuch a life fo {pent as this was,
wherein as he was careful to avoid every idle word,
{o it is manifeft he never {pent an idle day. They,
who came far fhorr of this great man, will be apt
enough to think that this is a panegyric, which in-
deed is a hiftory, and bur a litrle part of that hifto-
ry which was with great truth to be related of him.
Men, who defpair of atraining fuch perfection, are
not willing to believe that any man elfe did ever ar-
rive at fuch a heighr. '

« He was the greateft lawyer of the age, and migh:

have had what practice he pleafed, but tho he did
. 3 “ moft
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moft confcientioufly affe¢t the labours of his profef-
fion, yet at the fame time he defpifed the gain of
iz, and of thofe profits which he would allow him-
{elf to receive he always fet apart a tenth peny for
the poor, which he ever difpenfed with that fecre-
cy, that they who were relieved, feldom or never
knew their benefactor: He took more pains to avoid
the honours and preferments of the gown, than
others do to compafs them. His modefty was be-
yond all example, for where {ome men who never
attaind to half his knowledge, have been pufft up
with a high conceit of themlielves, and have affect-
ed all occafions of raifing their own efteem by de-
preciating other men, he on the contrary was the
moft obliging man that ever practifed: If a young
gentleman happend to be reraind to argue a point
m law, where he was on the contrary fide, he
would very often mend the objections when he
came to repeat them, and always commend the gen-
tleman, it there were room for it, and one good
word of his was of more advantage to a young man,
than all the favour of the court could be ”.

Upon the promotion of lord chief juftice Rainf-

ford, who fucceeded him in that office, the then lord
chancellor expreft himfelf thus, () « The vacancy of

119
114
144
114
19
<
14
119
144

43

the feat of the Chief Juftice of this court, and that
by a way and means {o unufual, as the refignation
of him, that lately held it, and this too proceed-
ing from {o deplorable a caufe as the infmity of
that body, which began to forfake the ableft mind
that ever prefided here, hath filled the kingdom
with lamentations, and given the king many and
penfive thoughts how to fupply that vacancy a-
gain, ” and then addrefling himfelf to his fucceffor,
the very labours of the place, and that weight and

- ' “ fatigue

{i) Burnet p. 213, 217.
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fatigue of bufinefs, which attends ir, are no {mall
difcouragements; for what fhoulders may not juftly
fear that burden, which made him ftoop, that went
betore you? Yet I confefs you have a greater dif-
couragement than the mere burden of your place,
and that is the unimitable example of your prede-
ceflor; Omnerofum eft fuccedere bono princips was the
faving of him in the panegyric, and you will find
it fo 100, that are to fucceed fuch a chief juftice,
of fo indefatigable an induftry, {o invincible a pa-
uence, {o exemplary an integrity, and fo magnani-
mous a contempt of wordly things, without which
no man can be truly great, and to all this a man that
was {0 abfolute a mafler of the {tience of the law,
and even of the moft abftrule and hidden parts of
it, that one may truly fay of his knowledge of the
law, what St. Auftin faid of St. Hierom's knowledge
in divinity, Quod Hicronymus nefcivit, nullus moria-
lium unquam fcivit. And therefore the king would
not fufter hinMelf to part with fo great a man, till
he had placed upon him all the marks of bounty
and efteem, which his retired and weak condition
was capable of 7.

To this the new chief juftice, {peaking of his pre-

deceflor, anfwerd in the tollowing words.

A perfon in whom his eminent virtues and
deep learning have long managed a conteft for the
{uperiority, which is not decided to this day, nor
will it ever be determined I fuppofe, which fhall
get the upperhand: A perfon that has fat in this
court many years, of whofe actions there I have
been an eye and ear witnefs, that by the greatnefs
of his learning always charmed his auditors to reve-
rence and attention: A perfon of whom I think I
may boldly fay, that as former times cannot fhew
any fuperior to him, fo'I am cofifident {ucceeding
3 ‘ “ and
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and futire time will never fhew atiy equal.  Thefe
confiderations heightend by what I have heard tron:
vour lordfhip concerning him made me anxious and
doubttul, and put me to a ftand how I thould fuc-
ceed {o able, fo good, and fo great a man: ic dqth
very much trouble me, that I, who in compari{cn
of him am but like a candle lighted in the fun-
fhine, or like a glow-worm at mid-day, fhould {uc-
ceed fo grear a perfon, that is and will be {o emi-
nently famous to all pofterity, and I muft ever wear
this motto in my breaft to comfort me, and in my
actions to excufe me,
« Sequitnr, quamis non paffibus aquis.

Mr. Baxter, with whom our author was very ihfimate

towards the latter part of his life, defcribes him in
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ele words (k), ¢ Sir Matthew Hale, that unwearied

ftudent, that prudent man, that {olid philofopher,
that famous lawyer, that pillar and bafis of juftice;
who would not have done an unjuft act for any word-
ly price or motive, the ornament of his majeity’s go-
vernment, and honour of England, the higheft fa-
culty of the foul of Weftminfter- Hall, and pattern to
all the reverend and honourable judges; That godly
ferious practical chriftian, the lover of goodnefs and
all good men, a lamenter of the clergies felfithnefs
and unfaithfulne(s and difcord, and of the fad divi-
fions following hereupon, an earneft defirer of their
reformation, concord, and the church’s peace, and
of a reformed act of uniformity, as the beft and ne-
ceffary means thereto; That great contemner of the
riches, pomp and vanity of the world; That pattern
of honeft plainnefs and humility, who while he
fled from the honour, that purfued him, was yer

Lord Chief Juftice of the King’s-bench, after being

[D] -« lena

(k) Baxter’s notes on Lord Halé’s life, p. a3
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“ long Lord Chief Baron of the Exchequer; living”
“ and dying, entring on, ufing, and volunrarily {ur-
“ rendring his place of judicature with the moft uni-
“ verfal love, honour and praife, that ever did Englifh
“ {ubject in this age, or any that juft hiftory doth ac-

s ag
“ quaint us with, €¢. €9¢. €¢. ” )

Thus far for the auchor.

_ As to the work it felf, if any of our author’s per-
formances might challenge the precedence of the reft,
this. feems to have the jufteft claim to it, as being a
favourite work, which he often reviewd, and was at
vaft pains and charge in furnifhing himfelf wich proper
materials for.

His compaflionate concern for the lives and liber-
ties of mankind on the one hand and for prelerving
the public peace and tranquillity on the other had
poflet him with an opinion of the high importance,
that the pleas of the crown, efpecially thofe relating
to capital offenfes, fhould be reduced to certain rules,
and thofe rules clearly and plainly underftood, that o
there might be as little room left as poflible either for
erring in or perverting of judgment, | o

It was this led him to make the crown-law his prin-
cipal ftudy, to which he applied himfelf with great
afliduity, for as bithop Burnet {peaking of this trea-
tife informs us (f), « It was by much fearch and long
« obfervation he compofed that great work concern-
“ ing it . The fame author acquaints us (), that
he had begun his collections relating hereto ‘in the
reign of King Charles I. ¢« but after the king was mur-
«“ derd he laid them by, and that they might not fall
« into ill hands, he hid them behind the wain{corting
« of his fludy, for he faid, there was no more occaﬁa§
“ to ufe them, till the king [bould be again reflored to

I “ his
(1) p. 0.  (m) p. 39.
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« his right, and fo upon his majefty’s reftoration he
« ook them out, and went on in his defign to perfect
« that great work. ” 7_

Hence it appears highly probable, that he intend-
ed this work tor the public, altho the buafinefs ot his
ftation did not afford him leifure to publifh it du-
ring his lite ; however about four years after his death
the houfe of Commons took f{ingular notice of it, and
thought it a work ot fuch confequence, as to pafs a
vote (n) defiring his executors to print it, and appoint-
ed a committee to take care thereof, but that parlia-
ment being {ocn after diffolved (o) this defign dropt.

Some years fince there was publifhed a treatife, inti-
tled, Pleas of the Crown by Si7 Matthew Hale, buc
this was only a plan of this work; containing little
more than the heads or divifions thereof, concern=
ing which the editor in his preface exprefles himfelf

thus, « He [our author] hath written a large work up-

« on this fubject, indtled, An Hiftory of the Pleas of
« the Crown, wherein he fhews what the law anciently
« was in thefe matters, what alterations have from
« time to time been made in it, and what it is at this
« day; He wrote it on purpofe to be printed, finithed
« it, had it all tranfcribed for the prefs in his life-time,
« and had revifed part of it after it was tranfcribed. ”
It is therefore to be hoped, the publication hereof
will not be thought any way to interfere with the di-
rection of his will, That none of his MSS [bonld be
printed after his death, except fuch as be fbould give
order for during bis life, his intention for printing it
being {fo apparenr, as may well amount to an order
for fo doing. -~
Befides as bithop Burnet obferves (p), this prohibi-
tory claufe in the will feems in fome meafure to be re-
voked -by his codicil, wherein he orders, rhat if any
bosk

(1) Nov. 29. 1680,  (0) Fan. 18. 16%c. (2) p.18s.



Xvi 76¢ PREFACE.
book of bis writing [hould be printed, then what Jhould

be gicven as a confideration for the copy fhould be dividled,
&c. a kind of mmplication, that he had left the print-
ino thereof to the difcretion of his executors.

The abovementiond writer further obferves 9)s
that his unwillingnefs to have any of his works pruccid
after his death proceeded from an apprehenfion, left
they fhould undergo any expurgations or interpolations
in the licenfing them, for this, he faid, might in ma-
ters of law prove to be of fuch mifchievons confequence,
that he was refolved none of bis writings fbould be at
the mercy of the licenfers.

But as there is no fuch thing required by the laws
now in being, that reafon is at an end, and the reader
may be aflured that the edition here offerd to the
publick is printed faithfully from the author’s original
manufcript.

This manufcript confifts of one thick folio volume
all in our author’s own hand-writing, from whence it
was tranfcribed in his life-time, and the tranfcript has
fince been bound up in feven {fmall volumes in folio.

It had been by him revifed as far as Chap. 27. in
the firft part, @7z. about the middle of the third vo-
lume, as appears from many interlineations and addi-
tions in his own hand; the corrections in the remain-
ing part are in another (very modern) hand, and in
{fome places not very agreeable to the {cope of the ar-
gument.

This tranicript therefore {o far as revifed and correct-
ed by our author (and no farther) may be deemed the
original finithed and perfected, but fince even in this
part there are in {ome places leaves taken our and
others inferted in their room in a different hand,
unauthenticated by our author, and fometimes quite
difturbing the coherence and connexion of the” dif

g
l courfe,

(3) 2. 186.
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courfe, it was not thought warrantable to confider fuch
interpolations as a part of this treatife;, for as it can-
not be doubted but great regard will be always paid
to the performance of fo efteemd an author, it is a
piece of juftice due both to the author and the pub-
lic, that nothing fhould be herein inferted, but what
is undeniably his, and carries evident marks of being
by him intended as part of this work.

" The title hereof was named by our author himfelf
Hiftoria Placitornm Corona, for he intended, as appears
from the Proeminm, to have taken in the whole body
of the crown-law, as well in relation to matters civil,
as matters criminal, for which purpofe he once defign-
ed to have added two more books upon this {ubject,
the one concerning offenfes not capital, the other
touching franchifes and liberties, but to the great de-
triment of the public neither of thefe appears ever to
have been compofed by him, {o that as 1t now ftands
it treats only of offenfes capital, which is indeed the
moft important branch of the crown-law, being what
moft nearly affects the life’ and liberty of the fub-
ject; befides in treating hereof he has unavoidably
explaind many incidental matzers equally applicable
to offenfes not capiral.

The firft part of this work relates to the nature of
the offenfes, wiz. the feveral kinds of zreafon, here[y
and felony; the fecond of thefe, herefy, being an of-
fenfe of a fpiritual nature, of which it was not our
author’s purpofe to treat, was at firft wholly omirted
by him, but afterwards confidering, as I fuppofe, that
by its being circumicribed by aét of parliament, wiz.
1 Eliz. it became an offenfe of temporal cognizance,
he thought proper to infert a chapter upon that head.

The fecond part relates to the manner of proceed-
ing againft offenders, wherein are confiderd the jurif-

[E] diction
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di¢tion of the feveral courts, the manner of appre-
hending, committing, bailing, and arraigning oflen-
ders, their feveral pleas, bringing them to trial, judg-
meni, and execurion,

Having thus given fome general account of the au-
thor and the work, it will be proper in the next place
ro acquaint the reader with the part I have had in this
edition, which has been to fupervife the printing there-
of that it be agreeable to our author’s manufcripr,
which being written in a very ob{cure hand might by
one wholly unacquainted wich the law have been fre-
quently mitaken.

To make this work the more authentic the feveral
references herein made to the records have been com-
sared with the originals at the refpective offices in the
Tower and Weftminfier.

I have alfo carefully examined the feveral quotations
from the year-books, reporis, €9¢. many of which be-
ing quoted without folio or page or elfe mif*quoted
have with no fmall trouble been fupplied and rettified,
for our author not having always had leifure to confult
the books themfelves has trequently copied from the
mif-printed quorations in the margin of lord Crke’s
third volume of his Inftitutes.

As it cannot be expected but in the writing {0 large
a manufcript fome words muft currente calamo have
been omitted or wrong written, I have in fome few
places taken the liberty to add or alter a word or two
to preferve the {enfe, but have been particularly care-
ful to diftinguifh fuch addition or alteration within
crotchers, that I might not impofe my judgment on
the reader, bur leave him to judge for himfelf, whe-

ther the drift of our author’s reafoning do not re-
quire it.

A ~

2 I have
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I have likewife fubjoind a few notes containing
fome obfervations from the records, as alfo remark-
ing, where the law hath been fince explaind by later
refolutions, or alterd by fubfequent acts of parliament;
but as thefe acts are fometimes very long, confifting
of many claufes, the reader is defired to ufe the fame
caution here, which is recommended by our aurhor (r)
with regard to thofe recited in the work it felf, viz.
“ that he rely not barely upon the abftracts thereof
« here given, but perufe the ftatutes themfelves in the
« books at large. ”

I am fenfible many {lips and omiffions muft needs
have happend in the fupervifing fo large a work of {o
critical a nature, but hope that will plead my excufe,
at leaft to thofe, who confider the wide difference

between perufing it in a fair print and in a difficult
manufcript.

(r) Partl. p. 261,

Mifch 0 - 8. Embyn.
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The Method of the Work intended.

the Pleas of the Crown, 1 fhall divide thofe pleas into
two general tralls.

The firft concerning pleas of the crown in matters cvi
minal.

The fecond concerning pleas of the crown in matters civil,
namely concerning franchifes and liberties.

The former will be the fubjeét of the firft and {econd books,
the latter of the third book.

Firft therefore, I fhall begin with the feveral kinds of
crimes, that make up the {ubject matter of my firft and fe-
cond book.

Crimes that are punifhable by the laws of England are for
their matter of two kinds.

1. Eeclefiaftical.

2. Temporal.

The former of thefe, namely fuch crimes as I call Eccle-
fiaftical, are of ecclefiaftical cognizance, and tho all exteraal
jurifdiction, as well ecclefiaftical as temporal, is derived from

Vol L Lb] the

HAVING an intention to make a full colle&ion of
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the crown of England, and all criminal proceedings in the ec-
clefiaftical courts are in fome kind Placita corone, {uits for the
king, and {uch as he may pardon or difcharge, as being his own
{uits, yet thefe I fhall not meddle with at this time.

'The fecond fort, wiz. Temporal crimes, which are offenfes
againft the laws of this realm, whether the common law or
alls of parliament, are divided mto two general ranks or dj-
ftributions in refpect of the punithments, that are by law ap-
pointed for them, or in”relpect of their nature or dégree ;
and thus they may be divided into capital offenfes, or of-
fenfes only criminal; or rather and more properly into

Felonies and

Mifdemeanors, _
becaufe there is no capital offenfe but hath in it the crime of
telony, and yet there be {ome felonies, that are not in their
nature capital, whereof hereafter. :

Crimen capitale, or felony in this acceptation is of two kinds,
namely

That which is complicated, -and hath a greater offenfe
joined with it, namely Treafon, and -

That which is {imply Felony.

Touching the former of thefe, namely Treafon, it is that
capital offenle, which is committed againft fome {pecial civil
obligation of {ubjettion and faith more than is found in other
capital offenfes, and therefore it hath the denomination of
proditio, and the offenfe is laid to be done prodisoric. i

This offenfe of Treafon is of two kinds, namel

That which is againft the higheft civil obligation, name-
ly againft the king, his crown and dignity, which is called
High-treafon, »

Or againft fome other, to whom a civil obligation of faith
is made or implied, which is called Petit-treafon.

The offenfes of high-treafon are of two kinds, wiz.

Such as were treafons by the common law, or

Such as were made {o by {pecial aéfs of pariiament.

The offenfes of fimple felony are likewile of the fame dj
ftribution, namely

1 | Such
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Stich as were felonies at common law, and

Such as are by aéf of parliamenms put into the degree, or
under the punifhment of felony.

And the {fame diftribution is to be made touching mifdz-
meanors, namely they are

Such as are {o by the common law, or

Such as are {pecially made punifhable as mifdemeanors
by aéts of parliament.

This 15 the general order and diftribution of the firft and
{fecond book of this traltate, namely concerning the matters
of the pleas of the crown in criminals, or thofe crimes,
which come under the cognizance of the:laws of this king-
dom, wherein the profecution is pro rege, or in his I]anz]jg
or right, as the common wvindex of public Ijuries or
crimes.

The particular enumeration of thefe feveral offenfes is
much of the bufinefs of thofe charges, that are given to the
grand jury by the juftices in their {everal feflions; and they
were for the moft part heretofore contained in certain articles
or heads of inquiry deliverd out in writing to the feve-
ral inquefls, and were often ftyled Capituia placitorum coro-
n#, fuch were thofe of R.1. mentiond by Hoveden P 744,
#783. which were deliverd to the inquifitors in every wap-
pentach or hundred, and to the juftices itinerant to make in-
quiry upon, and by them to the grand inquefts ; and {fuch
were thole Articuli itineris declared by Bracton, Lib. IIL de co-
rond, cap. 1. and printed in the old Magna Carta for the ju-
flices in eyre to make inquiry upon, which I fhall not here
repeat at large, but thall take them wup as I fhall have
occafion to ufe them.

The order, which I fhall obferve in thefe Plas of the
crown will be this :

I In the firft book I will confider of capital offenfes, Tyes-

fons and Felonies, which book will be divided into two
parts, ‘

¥. The
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1. The enumerasion of the kinds of treafons and felonies,
as well by common law, as by alls of parliament.
2. The whole method of proceedings mn or upon them,

II. The fecond book will treat of matters criminal, that are
not eapital 5 and

IIL. The third book will be touching franchifes and libey
sies. (%)

(*) That which is here offerd to the books having, as I have been credibly
public is only the firft of thefe books, informed, never been compofed by our
confifting of two parts ; the other two author.

I

HIST O-



HISTORTIA

PLACITORUM CORON X

PART I

CAP 1
Concerning Capital Punifbments.

BEING to treat concerning capital offenfes, it will not

be amifs to premife fomething touching capital pus
nithments, |
“Laws, that are introduced by cuftom, or inflituted by the
legiflative authority for the good of civil focieties, would be
of little effelt, unlefs they had alfo their fanctions, impofing
penalties upon the offenders of thofe laws.

Thefe penalties are various: according to the feveral na-
tures of the offenfes, or the detriment that comes thereby to
civil focieties ; {ome are only pecuniary; fome corporal, bug
not capital, fuch as imprifonment, ftigmatizing, banithment,
fervitude, and the like; others are capital, ultimum fupplicium,
or death; and that death fometimes accompanied with greater,
fometimes with lefs degrees of feverity.

So that, altho offenies againft the good of human {ociety
be many of them prohibited by the laws of God and nature,
yet the punifhments of all fuch offenfes are not determined.
by the law of nature to this or that particular kind, but are
for the moft part, it not altogether, left to the pofitive luws
and conflitutions of {everal kingdoms and flates,

B And
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And therefore, altho moft certamnly the penalties inftituted
by God himfelf among his antient people upon the breach of
their laws were with the higheft wildom fitted to that flate,
and all laws and inflituted punifhments fhould come up as
near to that pattern, as may be; yet as to the degrees and
kinds of punithments of offenfes in foro civili vel ]udzcmrzo they
are not obliging to all other kingdoms or ftates, but all ftates,
as well chriftian as heathen, have varied from them.

And therefore it will not be amifs to inftance in the various
kinds of puniﬂlments infliCted by the {everal laws of {everal
countries, efpecially in thofe two offenfes of homicide and
theft, which are the moft common and obvious offenfes in all
countries,

By the antienteft divine law, that we read, the punifh-
ment of homicide was with death. Gen. 1x. 6. Whofocver
fheds man’s blood, by man /]mll bis blood be fhed. (a)

And the judicial law given by Mofes was purfuant to it,
with fome temperaments and eXplanatlons Exod. xx1. 12, 1 3
14. He, that [miteth a man, fo that be die, [ball furely be put
20 dmtb. And if a maw lie not in wait, butr God deliver him
into his hand 5 then I will appoint thee a place, whither he [hall
flee. Bur if a man come prefumpruonfly upon his neighbour to flay
bim with guile ; thou fbalt take him away from mine alsar, that
be may die. And v. 18, 19. And if men fFrive together, and
ene [mite another with a ﬂone, or with bis fift, and he die not,
but keepeth his bed 5 if he rvife again, and walk abroad upon
bis flaff, then fball he, that [mote him, be quit 5 only he fhalt
pay for the dofs of hir time, and for bis cure.

And what this delivery by God of a man into his neighbour’s
hand 1s, is beft expounded Dewr. xix. 4, 5, 6, 11, 12, Whofo kil«
leth his neighbour ignorantly, whom be hated not in time paft,
As where a man cleaveth wood, and the ax flicth from the belve,
and killeth a man, he fball fly 1o the city of refuge (b), left

the

(4) This law being given to Noab, (1) Concerning thefe cities of refuge,
from whom all men are denved is not fee Exod. xxi. 13, szzb xxxv. Deut. iv.
peculiar to the {fraelites; but, as our & feq. /ﬁB xx, xxi. Selden : de

author obferves below, is bmdmg on all jm*c natural, Xc. Lib. IV. ¢ap. 2,

mankind.
I
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the avenger (c) of blood purfue, and (lay bim while bis heart
is hot 5 whereas be was not worthy of de.nd, in that he haved him
not in time paft: But if any man bate bis neighbour, and lic in
wait for him, and rife up againft bim, and [zite bim mortaly,
that be die, and he fleeth to one of thofe cities, the elders of his
city fhall fend and ferch him thence, and deliver him isto the
band of the avenger of blood, that he may die. (d)

Again; Exod. xxil. 2. If a thief be found breaking wup,
and "be [mitten, that he die, there [ball no blood ke fhed fur
him : if the fun be vifen upon him, there [ball blood be fhed for
bim 5 for he [bould make full veffisution 5 if be have nothing,
then be fball be [fold for his thefr.

Upon thefe judicial laws, thefe things are obfervable;
1. that by thefe laws the killing of a man by malice fore-
thought, or upon a {udden falling out, were both under the

{fame punithment of death. (¢) 2. That the killing of a

~ (¢) Who this avenger of blood was, is
no where exprefly faid, it is generally
fuppofed that he was the next heir to
the perfon {lain.  Sec Selden : de jur.
aat. Lib. IV, cap. 1. € de fucceffionibus
i1 bona defuntti : bur the truth is, the
Hebrew words Goe! ha dam, here ren-
der’'d the avenger of blood, thould be ren-
der’d the nexr of blood, for Geel propetly
fignifies one of the fume kindred ; it is
fo render’d Ruth 11, 20. and 111. ¢, 12:
and is ufually exprefled in the fepruagine
by «yxstver, which denotes one near
of kin..

(4) 1f there was no avenger of blood,
or if he would nof or ¢ould not kill the
flayer, the flayer was capitally punifhed

y 2 judicial fentence ; and no ranfom
or recompence was admitted. Nuwmb.
XXXV, 31. Selden : de jur. nat. Lib. 1V.
cap. 1. in fine 5 even tho the perfon
flain fhould before his death defire that
the flayer thould be forgiven. AZainiso-
aides More Nevochim, Pars 1. cap. 41,
for all voluntary homicide was inexpi-
able, as appears from Nuwmb. XV.27.----
st. and the cafe of David in the matter
of Uriah, Pial. L1 16, there was one
eafc indeed of capiral homicide, wherein
a ranfom was allowed, viz. It an ox were
wont to pufh with his herny and it had
been teftified o his owner, and he had

muin

by

not kept him in; fo that he had killed 2
man or 4 woman, the owner was to be
put to death, he being look’d on as the
athor of the murder, who would not
prevent it, when he had warning;, and
might have done it ; however, this be-
ing a cafe of grofs negligence, rathcr
than wilful malice, he was permitted to
reddem his life by paying the ranfom,
which was laid upon him Exod. xxi. 29,
30. The price of a fervant was thirty

‘fhekels of filver. Ibid. v.32. and that of

a freeman was generally double; viz. fix-
ty thekels. Aflaimon. More Nevochim,
Pars 111. cap. go.

This was alfo felony by the common
taw of Englaud, for by fuch fufferance
the owner feem’d to have a will to kill
Stamf.P: C. 17. Firz, Cor. 311,

(e) The law was general; 7 har who-
ever finiterh a man, o that be die; fhall
Jurely be pur to dearh. Exod. xxi. 12,
There were indeed fome exceptions from
this general law; but, fetting afide the
cale of an houfe breaker in the night,
they all related to cafual involuntary ho-
micides; there is not one exception of
a voluntary defigned killing; whether fud-
den or premeditated, (whatever interpre-
tations might be afterwards made by the
Sewifs Rabbi’s, who made the command-
ments of God of none cffe€t thro’ their

traditions.
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by misfortune was not liable to the punithment of death, by
the fentence of the judge; but yet the avenger of blood mighe
kill him, before he got to the city of refuge. (f) 3. The
killing of a thief in the night was not hable to punifhment of
death; but if it were in the day-time, it was punithable with
death. 4. Tho there is no exprefs law touching killing a
man in his own defenfe (g), yet it feems the cuftom of the
Fews, and the interpretation of, the Fewifh dotors, excufed
that fa&t from the punithment of death. (b) 5. That the
ufual manner of the execution of the {entence of death was
ftoning, and fometimes ftrangulation. (7)

Now I will confider {fome of the laws of other nations in
reference to homicide ; wherein tho there i1s a great analogy
in many things between the laws of the Fews, and the laws
of other countries; fo that a man may reafonably colledt,
that thefe judicial laws of the Fews were taken up by other
nations, as the grand exemplar of their judicial laws ; yet in
{ome things they departed from them in the particular con-

{titutions and cultoms of other countries.
Among the leges Attice colleCted by Mr. Peri Lib. VII.
tit. 1. thele were many of the laws concerning homicide.

1

traditions. Afar. xv. 6) fo that there is
nothing in the Zew.fb law to countenance
the diftin&tion made by the laws of Eig-
land between murder and manflaughter,
a diftin&ion, which ferves to fhew, thar
tho the laws of England be much feve-
rer than the other in the cafe of rbef?,
ver they are much milder in the cafe of
Lewmicide,

(f) Unlefs he fled to the altar, which
was alfo look’d on us a place of refuge,
it being probable from Exod. xxi. 12, 14.
that the altar was the place of refuge
before the cities of refuge were appoint-
ed. See Seldeir: de jur. nat. Lib 1V.
cap. 2. If he did efcape to the city of
refuge, he was obliged to remain there
till the death of the high priefl, for the
avenger of blood might kill him, where-
ever he found him out of the borders of
the city. Numb, xxxv. 25.--32. Sclden :
wbi fupra & de Synedriis. Lib 1L, cap. .
but after the death of the high prieft,
he was at liberty to go where he would;
for the rezlon hercof fee Alaimornides

Senatus

More Nevochim, Pars 111, cap. g40. and
Ainfworth on Nuttzbers xxxv. 25.

(g) This was a cafe fo plainly juflifi-
able by the law of nature, that it needed
no pofitive law ; however, the permif-
fion to kill a thief, who fhould be found
breaking up in the night, feems to be
an exprefs allowance of killing in one’s
own defeufc; for the reafon of that law
is manifeftly founded on the principle of
felt-prefervation. Nam adverfus pericu-
lum naturalis vatio permittis fe defen-
dere. Digeft, Lib. 9. Tit. 2. L. 4.

() When done in defenfe of life or
chaftity 5 becaufe, when loft, they are
irreparable. See Selden : de jur. natur.
Lib AN, cap. 3. Mainwon, More Nevo-
chim, Pars l11. cap. go.

(z) Sometimes the execution was by
burning 5 as in the cafe of a prieft’s
daughter, who had played the whore.
Levit. xxi.9. Sometimes by decollation,
which was the ufual way for murder.
Seldenn : de Synedriis, Lib. L. cap. 13,
Le jur.matur. Lib, IV, cap. 1.
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Senatus Aveopagiticus fus dicito de cede, aut vulnere, non cafu,
fed voluntare inflicko 5 de incendio item, < malo venenn bosiinis
mecandi caufa dao.

Thefmothete in homicidas animadvertunto.

Si quis hominem [ciens morti duit, capital effo.

Qui alium cafu fortuito neciffis, in annwms doporrator, dunes
aliguem ¢ cognaris occifi placdrit 5 rvevertitor vero peraltis [a-
cris, & luftrationibys.

Si quis imprudens in cevtaminibus alium nsciffit, aus infidians
tem awt ignotum in prelio, aut in wxove, vel marre, vel forore,
vel filia, vel concubini, vel ei, quam in [uis liberis habet, depre=
henfum, cedis ergo n2 exulato.

Si quis alium injufte vim infercutem incontinenti mecilfit,
jure cafus effo. |

Si quis bomicidams fovo, urbis tervitorio, publicis cevtaminibus,
& [acris Amphiltyonicis abffinentém occiderit, awt mortis caufam
prebucrit, perinde ac fi Athenienfem civem neciffit, capital effo,
& Ephete jus dicunto. So that by this law a man conicious to
himfelt’ of homicide might, before he was apprehended, un-
dertake a voluntary exile, and during fuch an exile was pri-
vileged from the penalty of homicide. (k)

Homicidas movte multanto in patria oceisi térra, & abdu-
cunto, ut lege cautum eft; in eos me [eviunto, méve pecuniam
(1) exigunto.

Before judgment the kindred of the party flain that pros
fecuted the manflayer might compound the offenfe, and releafe
the offender, bur after judgment once given, neither the
judge nor profecutor could remit it. ()

Cedis ne poftulator wnquam is qui bomicidam exulantem &
vedeumsem quo non licet, in jus ad magiftrasum vapueric aut des
tulerit.

C And

0

(k) This was the cafe of T becclyne-

relations of the flain, which recompence
nus in Homer Odyff. o. v, 224, 270. 4.

was term’d “z7oive or wuvs; Homer, Hiad.

0. 119

({) The Greek word *zar-frar here ren-
der’d fecusziai, properly fignifies a ran-
fom, flun. Thad. e. v. 13,20, 23, 95. for
by the antient law of Greece the punith-
ment of homicide was redeemable by
the payment of a fum of money to the

1. . 628. ¢. <. 498.

(m) That this was the meaning of
the foreguing law, fee Petir i leges At-
ricas Lob. V1L tits 1. p. s509. See alfo
the oration of Demafthencs agairt 9ri-
Stocrates, wherein moft of the Arheninn
laws relating to homicide are explained.
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And eodein litro tis. 5. fi nox furtum faxit, fi im aliquis oc
¢ifi, jure cefus effo, according to the Mofaical law, and from
thence tranicribed into the ditic laws, and from thence by
the Decemuiri into the Roman laws of the twelve tables in 7o
videm verbis. |

Among the Romans the laws concerning homicide differed
in fome things both from the Fews and Greeks, as appears
Digeft. Lib. XLVIIL tit. 8. Ad legem Corneliam de ficariis &
wveneficiis. : -

Qui hominem occiderit punitor non babird differensid cujus con-
ditionis hominem (n) interemit. ,

Qui hominis occidend; furtive faciendi cauf; cum telo ambulaverit,
(0), qui hominem non occidit [ed vulneravit ws occidat, ut howmi-
cida dammnandus, nam fi gladium (Frinxerit 7 cum eo percuffe-
rit, indubitaté occidendi animo admifit, fed fi clavi aus cuccuma in
7ixa, quamvis ferro, percufferit, tamen non occidendi animo, le-
nienda pena ejus, qui in rixa cafu magis, quam voluntate, bomi=

cidium admifit. (p)

But if it were merely by misfortune, it was not punifhed. (¢)

Qui [tuprum fibi wvel [uis per vim inferentem occidit, dimits
tendus eft, (v) [fed is, qui uxorem in adulterio deprebenfam occi-
dit, humiliore loco pofisus in exilium perpesusim dandus, in aliqua
dignitate pofisus ad tempus velegandus. ([ )

Furem nofturnum qui occiderit, impune feret, fi parcere ei fine
periculo fuo non potwit (¢); which law, tho like to that of the
Jews and Greeks, the Roman lawyers have conftrued (#), that

(2) L 1. 6. 2.

(0) L. 1. pr. & Cod. eod. tit. Lib. IX.
it 16. L7,

(¢) L 1. ¢ 3.

(9) L 1. §.3. e.g. If 2 man, who was
cutting a tree, fhould without calling
out throw down 2 great branch of it upon
one who was pafling by, and kill him,
he was to be acquitted, that is to fay,
he was not to be proceeded againft cri-
minally by the lex Cornelia de ficariis 5
for fo is the expreffion in 4 7. ad bujus
legis coercitionem non pertinet 5 but fill
he was liable by the lex Aguilia to make
a pecuniary fatisfaltion for the damage.
Inftir. Lib 1V, zit. 5. §. 5. and tho that
law mentions only the cafe of killing a

1T

flave, yet there lay an wtilis affio in the
cafe of killing a freeman. See Nvods ad
Leg. Aquil. cap. 2.

(r) L1 0. 4.

(N1 6 s.

() L 9.

() This was not a meer conftruéjon
of the Roman lawyers, but is exprefly
provided by the law of the twelve rables,
as appears from Digeft. Lib. 1X. rit. 6.
ad leg. Aquil. 1. 4. §. 1. Ciwc. pro Milone,
cap.3. A Gell. Lib. X1, cap.18. Ma-
crob. farurnal. Lib. 1. cap 4. The reafon
of this diftinttion between a nighr-thief
and a day-thic, fec in Groz. de jur. Lol
ac pac. Lib. 11, cap. 1. §. 12,

i



S : !

Hiftoria Placitorum Corone.

-

-y
/

it is lawful to kill furem noturnum recedentem & fugientem
cum rebus, licet e now defendar telo, [ed non dinrnum, wifi 1z
defendat telo. | |

The punithment of homicide, unlefs it were meerly ca-
fual, among the Romans was deportatio in infulas &5 omnium
bonorum adersptio, [ed folent bodie capite puniri, nifi honeftiore
loco pofiti fuerint, ur ponam legis [uftineant ; bumiliores enim
folent befhiis fubjici (x); altiores vero deportantur in infulss. (y)

Some temperaments they added in other cafes of homicide,
as banithment for five years (z), deportation, &% but regu-
larly the punithment of homicide, unlefs in cafe of fimple

misfortune
fubjiciamur. |
Among the Szxons (c) the

(a), or defende of life, (6) was death, wiz. beftiis

puniﬂnment of homicide was

not alwzys, nor for the moft part capital ; for it might be
redeemed by a recompenfe which went under the dame of
Wera and Weregild (d), which was a rate {et down upon the

() Dig. Lib. XLVIIL zir. x9: de
peenis. L 28, §. 15. o

(9) Dig. ad leg. Cornel de ficariis,
L 16,

(z) a4 6.1

(2) Cod. eod. tir. I. 1.

(b) Cod.eod. tit. 1 2 & 1.

(¢) It fecems to have been the general
prattice of molt of the northern nations
to commute the punifhment of the moft
heinous crimes for a pecuniary mulét.
Lindenbregii Codex Leg. Autiy. Lib. IV,
cap.36. Zacitus [peaking of the antient
Germans fays, it was cuftomary among
them to punifh homicide with a certain
pumber of fheep and oxen, out of which
the relations of him that was f{lain re-
ceived fatisfaltion. Tac. de wneor. Gerim.
cap. 21. from hence probably our Saxoesn
anceftors brought the cuftom into &ii-
tain.

(4) This Weregild or capitis &ftimatio,
according to the laws of Frbelbert, was
ulually 1oo 5. Leg. Etkelbert. . 21, tho
in {ome particular cafes it was more. £ 5.
6, 22. if the flayer efcaped, the relarions
were to pay half the ordinary /l'eregiid,
il 23.

By the laws of Ina the Nercgild was
different according o the rank and de-

head

gree of the perfon killed, of 2 man worth
2c0 §, was 305. of a man worth 6co s.
was 805 of a man worth 12005 was
1205, Leg. Ine, 1. 70. This rule admit-
ted of fome exceptions. /:34. L 94.

By the laws of 4lfied, the barc at-
tempt on the king’s life was punifhed
with death, unlels the offender redeemed
it by the payment of the king’s were-
gild ; tho fame law was in cale a flave
attempted the life of his lord; unlefs he
redecmed it by paying bis lord’s awere-
gild. Leg. Alfred. |. 4. the weregilds were
of the fame value, as under fza. Leg.
Alfred. 1. 9. 1. 16.

By the league between Aifred and
Gurbruny [. 2. the value of a common
perfon was 2co 5. the fame by the league
between Edward and Guthrusn in fine.

By the laws of Atbelftan, whoever
fhould attempt his lord’s lifz, was to be
put to death 5 and there is no meution
made of any ranfom. Leg. Aikelfian, I. a.
but at the end of hislaws, and of the
Fudicia Courtaris Lundonie, there is a
particular account of the weregilds of all
orders and degrees, from the king to the
pealant ;. for which fee Wllkin's Ley.
Aungle-Sazx, p. 64, p.y1.

By
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head of perfons of feveral ranks; and if any of them were
kild, the offender was to make good that rate, or Weregild
or capitis 4ftimatio, to the kindred of the party flain; or, as
fome think, part to the king, part to the lord of the fee, and
part to the relations of the party flain; which if he could
not do, he was to{uffer death (¢). Vide Spelm. in Glof]. ad ver-
ba Wera & Weregild,

This cuftom continued long, even to the time of Hen. 1.
here in England, as appears by his laws in libro rubro, fect.
11.(f) but thortly after grew obfolete, as being too much
contradiCtory to the divine law. (g) Vide Covarr. Tomo 2.

Lib. IL. cap. g. [edt. .

But altho the cuftom of Weregild 1s abrogated here in Eng-
land, and by the laws of this kingdom the punifhment of ho-

I

By the laws of Erbelred, I 5. the
aweregild of a common perfon was in-
creafed to 25 pounds. By L 8. Gul. Cong.
apud Wilkins, p. 221, it was twenty
Pounds.

By the laws of Crate, whaoever fhould
lie in wait for the life of the king, or
‘of his lord, was to fuffer death, and for.
feit all he had. Leges Cunti, I. 54. Who-
ever committed a public notorious mur-
-der, was likewife to fuffer death with-
out redemption; forinl. 61. Cedes publica
& domini proditio are reckoned amongft
the feelera inexpiabilia 5 but it fhould
feem that common homicide was re-
deemable ; for in /L 6. it is faid, Howme:-
cide inclinent, vel emendent, wvel fticn-
ter 11 peccatis morianrur,

() The weregild was ufually divided
into three parts; the firft, which was
called Frith-bore, was paid to the king
for the lofs of his fubje&@; the lord
had another for the lofs of his man,
which was calld Man-bote ; and the kin
of the flain for their lofs had the third
part, which was calld Afsg-bote. See
© Sgelin. life of Alfred, Bock 11. §.11. in
the cale of killing the king, befides
the wercgild, which was to be paid to
the king’s relations, there was alfo an-
other payment call’d ¢yweloz or cynegild,
to be made to the publick for the lofs ot
their king. '

(f) And S vz, fee Wilkin's leges An-

glo Sax. p.244. But it appears from

micide

the fame laws /. 71. ibid. p. 269. that a
malicious murder, by poifon or the like,
was faltum mortiferum nullo mods redi-
mendum : The genuinefs of thefe laws
is juftly queftioned, for that they not
only are in the nature of commentaries
rather than laws; but alfo in L 5. Gre-
gory’s decretals are cited, which were
not compiled till fifteen years after the
death of HenryI. however, they are
allow’d to be very antient, and to con-
tain the ufages of the duglo-Saxons.
See Hickefii Differt. Epift. p. 96.

(g) It cannot but {fcem ftrange to us at
this time of day, thar the wilful murder
of any one, much more of the king,
fhould be punifhed only with a pecu-
niary mulét ; to folve this difficulty,
Mr. Rapin fuppofes that this commuta-

‘tion was allow’d only in the cafe of fim-

ple homicide 5 or at moft what is now
known by the name of manflaughter,
but not in the cafe of a premeditated
murder : See Rapin’s Hiftoire 4 Angle-
terre, Vol. 1. #. s:0. This notion is in
it {elf reafonable, and feems to be fa-
voured by £ 4. of Arhelftan, and [. s54.
of Cnute, which make it capital barely
infidiar: regi vel domino, much more to
take away the life of the king or his lard;
but on the other hand it feems fomewhat
hard to fuppofe that among fo many laws
againit homicide, they fhould all be le-
vell'd againft cafual or fudden killing on-
ly, and fcarce any againft wilful murder.
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micide is regularly death (b), as fhall hereafter be thewn;
yet fince there are in Englind two kinds of proceedings in pus
nithing of homicide, the one at the fuit of the heir ot wife
by appeal, the other at the fuit of the king by indi¢tment,
the capital punithment of the offender may be difcharged by
all parties interefted, namely by the appellant by releafe, and
by the king by his pardon. |

And thus far touching the punithment of homicide.

Now I thall confider fomewhat alfo of the punifthment of
thefr, and the various laws and ufages concerning the {fame
in feveral kingdoms and ftates, and at different times in the
{ame {tate or kingdom.

By the Fewifb law, Exod. xxii. 1, 4. If a man [Feal an ox
or 4 fheep, and [ell or kill it, be fball reftore five oxen for an
ox, and four fbeep for a fbeep : If the theft be found in his
bands alive, whether ox, afs or [beep, be [ball reftore double ;
and the like for other goods (7); fo that there was no capital
punithment in cafe of theft, tho it were accompanied with
burglary, as breaking a houfe, (but men-ftealers were punithed
with death (k) ; but it feems by the civil conftitutions of that
{tate the punifhment thereof was {ometimes enhanfed, at leaft
in fome circumftances, fometimes to a feven-fold reftitution,
Prov. vi. 31. and alfo to death. 2 Sam. xiL. 5. (J)

Now as to the Astic laws: Samuel Petic de Legibus Atticis,
Lib. VIL. tit. 5. gives us an account of their laws concerning
theft, in {fome things differing, in {ome things agreeing with
the Fewifb laws, furem cujufcunque modi furti [upplicio capitis

D punitor.
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(h) The offender is to be hanged by
the neck till he be dead ; and in cafe
he was convitted on an appeal, the an-
tient ufage was, that all the relations of
the flain fhould drag him with a long
rope to the place of execution. 35 Co. {ufi.
131. Plowd. 306.0. 11 Hen. 4. 12. &

(i) Exod. xxii. 1, 9. The rcafon why
the reftitution of an ox was more than
of a fheep is fuppofed by Maigeonides
more Nevoclizz ‘Par. lI1. cap. 41. to
be, becaufe fheep dre more eafily guard-
ed againft thieves than oxen, who feed

at a greater diftance oae from another.
(k) Exod. xxi. 16,

() This paffage from the book of Sz~
muel does by no means prove what it
is brought for, wiz. that theft was pu-
nifhable with death by the Fewip law ;
for the cafe there put of taking away a
poor man’s lamb, was artended with vio-
lence and other aggravating circum-
ftances, which provok’d king David to
fay, The man that hath done this fbalb
Jurely die 5 and {fome render the words,
Does deferve to die; but at moft it only
proves the vehemence of Dawvid’s anger
at the man, and not what was the law
of the Ifraelites.
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punito. This was Draco’s law ; but it was thought too fe
vere, and therefore Solon correéted it (m), Si furtum faltum
fty & quod furto perierar veceperis dominus, duplione luito fur=
sum qui fecit & quorum ope confilioque fecit 5 decuplione vindica
tor, ni dominus vem furtiwm receperit, in nervo quoque habetor
dies ipfos quinque totidemque moltes, fi holiafte pronunciiring ;
pronuncianto autem, cum de pena illius agitur.

Si lucri furtum cujus affimatio fit fupra 50 drachmas faxit,
ad undecim viros rapitor 5 fi nox furtum faxit, fi im aliquis ocs
cifit, jure cafus efto. — Manifeftum bujufmodi furtum qui faxit,
etiamfi vades dederit, non noxe fafke [arcitione, [ed morte luito.
Si quis item ex aligno g ymnafio veftis aus lecythi aut alicujus el
minime rvei, aut [upelletilis ¢ g ymnafio, aut ex balineo, aut € por
tubus, quod excedat 10 drachmarum eftimationem, furtum faxit,
morte Mito. :

Manifefti faccularii (n) morte humto.

Vetticularii (o) manifefti morte luunto.

Plagiarii (p) manifefti morte luunto.

In bortos irrumpere ficofque deligere capital effo (¢): So that
the quantity of the thing ftolen, the place, the {ealon, the
manner, and other circumitances heightened theft into a ca»
pital punithment, that otherwife by Solon’s laws was only pes
cuniary and imprifonment. (¥)

2

(m) See A.Gellium, Lib. X1. tap. 18.
& Plutarch, in Vitd Solonis.

(72) Barartieromsav, A cut-purfe.

(0) Tesywguyar, A houfe-breaker.

() ‘Avdpamediooperes,  Sive Plagia-
vius, 15 €ft, qui fine vi, dolo male, ftiens
abducit Fomaines liberos & iugenuss, ven-
ditque pro fervis, aut fupprunit : wvel is
eft, qui alienos fervos abducit fine vi, &
Plerumque fTne furto, & fugam perfua-
det, aut fugitivos celar. Petit. Comment.
ad Lib. V1L tit. 5. de furtis.

(9) But this was a temporary lew,
made in a time of dearth, when it
was thought neceflury to prohibit the
exportation of Figs. However, profecu-
tions of offenders aga nft this law foon
grew, odious ; from hence all malicious
informers were called Sycoplbants. Vide
Ailenei Depuojoplift. Lib 111, & Sclo-

Now

liaft. in Ariflopbanis Plutum ad v. 31. &8
874.
() Among the ZLacedemonians all
manner of theft was permitted, as a
pradtice, which tended to inftruét their
youth in the flratagems of war. 4. Gel.
Lib. X1. cap.18. It was alfo unpunith-
ed among the antient Fgyptians. A. Gel.
ubi fupra. Bur we learn from Diodor,
Sic. Lib. 1. that it was allow’d only on
certain conditions, for it was provided by
a law, that whoever was minded to fol-
low the trade of thieving, fhould firt
enter his name with the captain of the
gang, and fhould bring in all his booty
to him, that fo the right owner might
know where to apply for the recovery
of ‘his goods, which were reflored to
him on paying the quarter of the va-
lue. :
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Now as to the Roman laws: For a theft, that was not fur=
tum manifeftum, there is given actio in duplum ; but it it were
Jurtum manifeftum, attio in quadruplum ([); furtum autem ma-
nifeftum eft, cum fur deprehenditur in furto. (t)

But now as to punithments among the Romans, there were
thefe degrees or orders: I. Capital punithments, (viz. ulti=
smum fupplicium) (u) which were 1. Damnatio ad furcam. 2. Vivi
crematio. 3. Capitis amputatio. 4. Damnatio ad feras. 1I. O-
thers, that were in the next degree, were 1. Coercitio ad me-
talla. 2. Deportatio ad infulas. 1IL. Others again of a lower
allay were 1. Relegatio ad tempus vel in perpetuwm. 2. Datio
in publicum opus. 3. Fuftigatio. (x) |

I find not among the Romans any greater punifhment of

theft, than four-fold reftitution (), unlefs in thefe cafes:

1. Si quis ex metallo principis vel ex monetd [acrd furatus
eft, pena metalli & exilii punitor. ()

2. Graflatores qui cum ferro aggredi & [poliare inftituunt,

capite puniuntor. (a)

3. Famofi latrones ad beflias vel furcas dammantor. Digeft. de

Pwﬁz’s. (4)

It we come to the laws and cuftoms of our own kingdom,
we fhall find the punithment of theft in {everal ages to vary
according as the offenfe grew and prevailed more or lefs. (¢)

() . Lib. IV. zit. 6. 6. 5. Digef:
Lib. XLV, tit. 2. de furnus, 1 46.
§. 2. herein the Roman law greatly re-
fembled the Fewifb, with this diffe-
rence, that by the Ze<w/f law the punifh-
ment of four-fold was to be inflead of re-
{titution 5~ whereas by the Rowman law
the thing flolen was recoverable over
and above the pena quadrutli. Dig.
ecd. tir. 1 54. 0. 3.

(1) Dig. eod. tit. I. 2. 1. 5. pr. By this
was meant not only if he was taken in
the Fa&, but alfo it he was apprehended
with the goods upon him before he had
carried them to the place, where they
were to remain that night, and anfwers
to the expreflion in our law of being ta-
ken in the mainonvre.

(u) Dig. Liv. XLVIIL tit. 19. de pe-

51i5, .21,

Among

(x) Dig. eod. rit, . 28. pr. §.1. L 11,
§. 3.

(Dy) So far were the Romans from in-
fli&ing capital punifhments for theft, that
on the contrary it was exprefly forbidden
by Fuftinian, that any perfon fhould be
put to death, or fuffer the lofs of mem-
ber for theft. Nove/ CXXXIV. cap.
ult.

(2) Dig. Lib. XLVIIL tit. 13. ad leg.
Ful. peculariis, 1. 6. 6. 2. Lib. XLVIII,
tit. 19. de panis, I 38.

(a) Dig. eod. tir. 1.28. §. 10.

() Dug. ecd. tit. 1.28. §. 15.

(¢c) By the laws of Etkelbert, if one
man {tole any thing from another, he
was to reftore three-fold befides a fine to
the king, /. 9. if he f{tole any thing from
the king, he was to reftore nine-fold,

L 4.
By
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Among the laws of king Arhelffan, mentioned by Bramp-
ton, p. 849, 852, 854. Non parcatur alicui latron fuprq 12
annos & fupra 12 d. quin occidatur (d), Edmund his {ucceflor %,
pracepit né infra 15 annos, vel pro latrocinio infra 124d. occi-
idatur, nifi fugerit, vel [e defenderis : Malmsbury tells us, that
in the time of William 1. theft was punithed with caftration,
and lofs of eyes(e); but in the time of Henry I the ane
tient law, which continues to this day, was ur fiquis in furto

vel latrocinio de prebenfus fuerit, [ulpenderetur. (f)
And altho many of the {choolmen and canonifts are of
opinion that death ought not to be inflicted for theft (¢),

By the laws of Izz a thief was pu-
nifhed with death, unlefs he redeemed
his life capitis eftimatione, 1. 12. which
was 60 5. L 7. but if a villain, who had
been oftén accufed, fhould be taken in
a theft, he was to have an hand or foot
cut off, /. 18.

By the laws of Alfred whoever ftole
a mare with the foal, or a cow with the
calf, was to pay 4os. befides the price
of the mare or cow, / 16. Whoever
flole any thing out of a church, was to
pay the value, and 2 fine according to the
value 5 and alfo was to have that hand cut
off, which committed the fa&, 6. If
any perfon committed a theft die Domi-
7210, or any other grear feftival, he was
to pay double, Z s.

(4) By the firft law of Arbelftan it was
but 8 4. Wilkins leges Anglo-Sax. p. 56.
but afterwards by the laws of the fame
king enalted at London, and thence cald
Judicia civitatis Lundonie, no one was
to be put to death for a theft under 12 4.
Ibid. p.65. But in cale the thief fled
or made refiltance, then he might be
put to death, tho it were under that va-
lue. I2:4. p.50. By the iaw of Cunte theft
was punithed with death. 1id, p. 134.
lg. and p.143. L. 51,

(*) This is 2 miftake, for no fuch law
is found among the laws of that king,
but it is among the later laws of king
Atbelftan.  Vide Fudicia Civ. Lond.
Wilk. leg. Anglo-Sax. p.50.

() By the laws of Hlliam 1. it was
cxprefly prohibited, that any fhould be
hanged or put to death for any offenfe,
but that his eyes fhould be puld out, his
tofticles, hands or feet cur off, accord-

2

yet

ing to the degree of his erime, L 67.
apud Witkins leg. Anglo-Sax. p. 229.
L 218,

(f) In former times, tho the punifh-
ment of theft was capital, yet the crimi-
nal was permitted to redeem his life by
a pecuniary ranfom 5 but in the gth Year
of Henryl. it was enalled, that who-
ever was convifted of theft (or any o-
ther felony. 3 Co. Inftir. 53.) fhould be
hanged, and the liberty of redemption
was entircly taken away., Wik, leg. An-
glo-Sax. p. 304. 'This law fll remains
at this day ; but cenfidering the altera-
tion in the value of money, the feve-
rity of it is much greater now than
then, for 12 4. would then purchafe as
much as gos. will now ; and yet a theft
above the value of 12 4. is flill liable to
the fame punifhment, upon which Sir
Hen. Spelman juftly obferves, that while
all things elfe have rofe in their value
and grown dearer, the life of man is be-
come much cheaper. Spelm. in verbo la-
ricimium 5 from hence that learned au-
thor takes occafion to wifh, that the an-
tient tenderncls of life were again re-
ftored, Fuftum cerse eft, ut collapfi legis
aquitas reftauretur, &8 wt divine ima-
ginis vebiculum, quod fuperiores pridem
etates ob graviyffima crimina nequaguam
tollerent, levioribus bodie ex deliftis 101z
perdererur.

(g) Scorus Sentent. 4. diftinft. 154.
queft. 3. Sylvcfter in verbo furtum 3. Not
only the {choolmen and canonifts were of
this opinion, but by what has been above
faid it appears likewife to have been the
fenfe both of the Fawih and Roman
laws; and tho, as our author fays, the

' prin.
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vet the neceflity of the peace and well ordering of the king-
dom hath in all ages and almoft all countries prwdxl -d againit
that opinion, and annexed death as the punithment of thda,
when the offenfe hath grown very common and auompml d
with enormous c1rcum{’cances, tho in fome places more 1s left
herein to the Arbitrium Fudicis to give the fame or a more
gentle {entence according to the quahty of the offenfe and
offender, than is ufed in Emrlomd where the laws are more
determinate, and leave as httle as may be to the drbisrium
Fudicis. See the cafe d;fputed leurnedly by Covarruvias Tomo 2.
Lib. 1L cap. 9. §. 7.

This I have therefore mentioned, that it may appear, that
capltal pumihments are varioufly appomted for {everal cffendzs
in all kingdoms and ftates, and thereis a neceiﬁty it fhould be
{o, for regularly the true, or at leaft, the principal end of
nithments 1s to deter men from the breach of laws, {o that theV
may not offend, and {o not {uffer at all, and the inflicting of
punithments in moft cafes is more for e‘mmkl and to prevent
evils, than to punith, When offenfes grow enormous, frequen
and dangerous to a kingdom or fmte, deftruétive or h1<fh
pernicious to civil ioueups, and to the great mfecmlty and
danger of the kingdom and its mh“bwanta, fevere punith-
ments, even death it {elf; is neceﬂhry to be annexed to laws in
many cales by the prudence of ldw-g'vers tho poflibly beyord
the fingle demerit of the offenfe it {elf” fimply confider’d.

Penalties therefore re gularly {eem to be juriz pofitivi, &
#non naturalis, as to their degrees and applications, and there-
fore in different ages and ftates have been fet higher or lower
according to the exigence of the ftate and wildom of the
law-giver. Only in the cale of murder there {eems to be a
]uime of retaliation, if not ex lege naturali, yet at leaft by
a general divine law given to all mankind, Gen. ix. 6. and al-
tho I do not deny bur the {upreme kmg of the world may

E remit

principal end of punifhment is to deter
men from offending, yet it will not fol-
low from thence, that it is lawful to de-
ter them art any rate, and by any means;
for even obedience to juft laws may be
inforced by unlawful methpds. Cic. Epift.
15. 4d Brurum. Eft pense mcdus, ficut

rerum veliquarum ;5 and again Li.1. de
officiis, Eft enim ﬂl(:dbeizdz & puniensi
modus. Befides experience might teach
us, that capital punithments do nor -
ways belt anfwer that end. See Gror.
de fur. Lel. &e. Lip. 11 c75, =~
#. 5.

St
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remit the feverity of the punifhment, as he did to Cain, yea
and his fubftitutes {overeign princes may alfo defer or remit
that punithment, or make a commutation of it upon great
and weighty circumftances, yet fuch inftances ought to be
very rare, and upon great occafions.

In other cafes the lx talionis n point of punithments
{eems to be purely juris pofitivi ; and altho among the Fewifh
laws we find it inftituted Exod. xXi. 24, 25. Eye for eye, tooth
for tooth, hand for hand, foor for foor, burning for burning,
wound for wound, [Hripe for ftripe; yet in as much as the
party injur'd is living and capable of another fatisfaction of
his damage, (which he is not in cafe of murder) I have heard
men greatly read in the Jewifb lawyers and laws affirm, that
thefe taliones among the Fews were converted into pecuniary
rates and eftimates to the party injured, {o that in penal pro-
ceedings the rate or eftimate of the lofs of an eye, tooth,
hand or foot was allowed to the perfon injur’d, wiz. the price
of an eye for an eye, and the price of an hand for an

hand, &e. (h)
(b) Maimonides More Nevochine, Pars 1. cap. 41

CHAP IL

Concerning the [everal incapacities of per-
[ons, and their exemptions from penaltics

by veafon theredf.

AN is naturally endowed with thefe two great facul:
ties, underftanding and liberty of will, and theres
fore is a fubje@ properly capable of a law properly fo called,
and confequently obnoxious to guilt and punithment for the
violation of that law, which in refpe&t of thefe two great
faculties he hath a capacity to obey: The confent of the will

1 18
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is that, which renders human aftions eirhzr commondable o
culpable; as where there is no law, there is no tranfgreflion,
{o regularly, where there is no will to commut an coffeinds,
there can be no tranfgreffion, or juft reafon to incur the pe-
nalty or fantion of that law inflituted for the puniiliment of
crimes or offenfes. And becaufe the liberty or choice of the
will prefuppofeth an a& of the underftanding to know the
thing or action chofen by the will, it follows that, where
there is a total defect of the underftanding, there is no free
alt of the will in the choice of things or altions. But ge-
neral notions or rules are too extravagunt and undetermi-
nate, and cannot be fafely in their latitude applied to all civil
attions; and therefore it hath been always the wifdom of
ftates and law=givers to prefcribe limits and bounds to thefe
general notions, and to define what perfons and altions are
exempt from the {everity of the general punithments of penal
laws 1n refpect of their incapacity or defect of will.

Thofe incapacities, or defecls, that the laws, efpecially the

laws of England, take notice of to this purpofe, are of three
kinds :

1. Natural. :
II. Accidental.
IIL. Civil incapacities or defecls,

The natural is that of Infincy.
The accidental defels are,

1. Dementia.

2. Cafualty, or Chance.

. Ignorance.

The civil defe&s are,

1. Civil Subjection.

2. Compulfion..

3. Neceffity.
4. Fear.

Ordinarily none of thefe do excufe thofe perfons, that are
under them, from civil a&ions to have a pecuniary recorm

pende
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penfe for injuries done, as trefpafles, basteries, woundings;
becaufe fuch a recompenfe is not by way of penalty, but a
{atistation for damage dome to the party: but i cafes of
crimes and mi{demeanors, where the proceedings againt
them is ad panam, the law in fome cales, and under certain
temperaments takes notice of thefe defects, and in refpe@ of
them relaxeth or abateth the {everity of their punifhments.

CHAP IL
7 oucl:ziﬂg the defect of infancy and nonage.

TH’E laws of England have no dependence upon the civil
law, nor are governed by it, but are binding by their
own authority ; yet it muft be confefled, the civil laws are
very wife and well compofed laws, and fuch as have been
found out and {fettled by wife princes and law-givers, and
obtain much in many other kingdoms {o far as they are not
altered abrogated or correCted by the fpecial laws or cu-
ftoms of thofe kingdoms, and therefore may be of great ufe
to be known, tho they are not to be made the rules of our
Englifb laws ; and therefore tho I {hall in fome places of this
book, and here particularly, mention them, yet neither I,
nor any elfe may lay any weight or ftrefs upon them, either
for difcovery or expofition of the laws of England, tarther
than by the cuftoms of England or Alts of Parliament they
are here admitted. | :
As to this bufinefs touching infancy, and how far they are
capable of the guilt or punifhment for crimes: I will confi-
der, 1.\What the civil laws tell us concerning the fame.
2. What the common laws of England have ordained touch-
mg it, and wherein thefe agree, and wherein they differ
touching this matter.
I The
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The Civil law diftinguitheth the ages into feveral periods
as to feveral purpofes.

Firft, The complete full age as to matters of contrat is
according to their law twenty-five years (1), but according to
the law of England twenty-one years. (b)

Secondly, But yet before that age, wiz. at feventeen years;
a man is faid to be of full age to be a procurator (¢), or an
executor (d); and with that alfo our law agrees. § Co. Rep.
Pigot’s cafe. (¢)

Thirdly, As to matrimonial contralls the full age of con-
{ent in males is fourteen years, and of females twelve (f);
till that age they are {aid to be impuberes (¢), and are not
bound by matrimonial contrats; and with this alfo our law
agrees. (h)

Fourthly, As to matter of crimes and criminal punith-
ments, efpecially that of death, they diftinguith the ages
into thefe four ranks.

1. ABtas pubertatis plena.
2. Atas pubertatis.

3. Atas pubertati proxima.
4. Infantia.

1. Pubertas plend is eighteen years. (i)
2. Puber-

(a) Inflitut. Lib. 1. tit. 25, DeCurato- tit. 6. de wvulg. & pupil. jubflitut. 1. 2.
vibus. Dig. Lib. IN. tir. 4. de Minori- Macrob. Saturn. Lib. VIL. cap. 7.
bus, I 1. &c¢. (b) Co. Lit. §.104. At the fame age they

(&) Lir. §. 104. Co. Lit, §. 103. were permitted by the civil law to make

(¢) Inftitwr. Lib. 1. zir. 6. Quibus ex ateftament. Digeft. Lib. XX VIIL it 1.
cawfis manumirtere non licet, \.5 & 7. Qui teftamenta facere poffunt, l. 5. Infti-
Dig. Liv 1L, tit.x. De ‘Poftulando, L i. rur. Lib. 1L tit. 12, Luibus non eft per-
§. 3. Atthis age it was the cuftom a- miffim facere reflamentum, §. 1. Cod.
mong the Romans to lay afide the ha~- Z:b. VL. 111, 2a. Qui teftamenta facere
bits of children, and put on the gar- pofint, vel non, I 4. The common law
ments of men. Fal. Max. Lib. V. cap. 4. feems not to have determined precifel

9. 4. Sueton. Auguft. cap. 8. at what age one may make a teftament
(4) See Swinb. of wills, par. V. §. 1. of a perfonal eflate, it is generally al-
92. 6. lowd that it may be made at gthe age of

(e It is quoted in Prince’s cafe, 5 Co. eighteen. Office of Executors, p. 305. Co.
Rep. 29. b. Office of Executors, p. 507.  Liz.89. L. and fome fay under, for the
(f) Inftit. Lib. 1. tit. 10. de nupriis common law will not prohibit the fpiri-
27 Dig. Lib. XXIIL zit. 2. de ritu nup-  tual court in fuch cafes. Sir Tho. Fones,

tiarum, 1. 4. Rep. 210. 1 Vern. 255. 2 Vern. 469.
(g) Inftitur, Lib. 1. tit. 22. Quibus ino- (1) Dig. Lib. 1. tit. 7. de adoption.
dirutelg finirer. pr.Dig. Lib. XX VUL L go. §. 1. Infliz. eod. tiz. §. 4. Dig. leii
¥ XLIL
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2. Pubertas generally, in relation to crimes and punifh-
ments is the age of fourteen years and not before (k) ; and
it feems, as to this purpole there is no difference between
the male and female fex; at this age they are fuppofed to be
doli capaces, and therefore for crimes, altho capital, commit-
ted after this age they fhall fuffer as perfons of full age (0),
only by the conftitutions of {fome kingdoms, in favour of
their age, the ordinary punifhments were not inflilted upon
fuch young offenders; as in Spain, not unlefs he were of the
age of {eventeen years. Vide Covar. de Masrimonio, cap. 5.
§. 8. (m) In Relectione ad Clement. cap. Si furiofus (). By the
antient law among the Fews, he that was but a day above
thirteen years, was as to criminals adjudged in wirili flatu,
but not if under that age. ()

3. Asas pubersati proxima, herein there is great diffe-
rence among the Roman lawyers ; and tho they make a dif-
parity heremn between males and females, yet I think as to
point of crimes the meafure is the {ame for both: Some af-
fign this Atas pubertati proxima to ten years and an half’;
others to eleven years (0): If they be under the age, which
they call Asas pubertati proxima, they are preflumed incapaces
doli (p), and therefore regularly not liable to a capital pu-
nifhment for a capital offenfe; but this holds not always
true, for according to the opinion of very learned civilians
before ten years and a half they may be doli capaces, and there-
fore it muft be left ad arbitrium. judicss upon the circumftances
of the cafe, yet with this caution, Judex, qui ante illam etatem
arbitrari debet puerum efe proximum pubertasi, maximis adducen-
dus eft conjelburis, & cautiffime id aget, ac tandem raro. Covarr.
ubi fupra (q). And with this agrees our law, as fhall be

thewed.

XLIL ¢t 1. de vejudicat. 1.57. Lib. - (1) Seld. de Synedriis, Lib. 11, cap. 13.
XXXIV, tit. 1. De alimentis, I 14. §.132.
g. 1. (0) The prevailing opinion is that the
(k) DR. Lib. XXIX. tit.s. de Sena- males are pubertati proximi at ten and
tuftonfulto Silaniano, &e. 1. 1. §. 32. an half, and the females at nine and an
(1) Dig. Lib. 1V. tit. 4. de minoribus, half, becaufe when they had pafs'd the
l.37. §.1. Lib, XLVIIL i, 5. 2d leg. middle diftance between infancy and pu-
" Ful. de aduly. 1. 56. Cod. Lib. 2. tit, 35. berty, they might then be properly {g,id
St adverfus deliftum, 1. 1. to be @tatis pubertati proxime.
(m) Tom. 1. p. 157 (2) Dig. Lib. XLVIL tit. 12, de for
() Par. 111 §.'s. Zom. 1. p. 558 puichro violato.- 1. 3. §. 1. ’

2 (g) Zom. 1. p. 157.
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thewed. But if the oflender be in wrate pubertati proximd,
viz. according to fome, ten years and an half, according to
others eleven years old, he is more eallly prefumed to be
doli capax, and therefore may fuffer as another man, unlefs
by great circumftances it appear, that he is incapax doli. But
this hath-alfo its temperaments, 1. By exprefs provifion of the
conflitution in Codice De falfé Monetd : “ Impuberes, fi confcii
“ fuerint, nullum [uftincant detvimensum, quia tas eorum, quid
“ wideat, ignorat” ; but a penalty is laid upon the tutor. (r)

2. Tho atas pubertati proxima is regularly prefumed Capax
doli, and {o may be ‘guilty of a capital offenfe. Digeft. De re-
gulis jurss ([ ). Pupillum, qui proximus eft pubertati, capacem ¢ffe
furandi, yet as it is in arbritio judicis to judge an infant
within ten years and an halt capax doli, as before; fo it is in
arbisrio judicis upon confideration of circumitance to judge
one above ten years and a half, nay of twelve, thirteen
years, or but a day within fourteen years, to be incapax do-
/i, and fo privileged from punithment, as appearing upon the
circumftances of the fa&t not yet conflitusus in atase proxima
pubertati, or at leaft not doli capax; and with this our law
doth in a great meafure agree. | ‘

3. That if he be above ten years and a half, and appears
doli capax, yet it under fourteen years, he is not to be pu-
nithed peni ordinarid, but it may have {ome relaxation ex ar-
bitrio judicis. () But altho our law indulges a power to the
judge to reprieve before or after judgment an infant convict
of a capital offenfe in order to the king’s pardon, yet it al-
lows no arbitrary power to the judge to change the punith-
ment that the law inflits ; and thus far for the third age or
period, ZEras pubertasi proxima.

4. The fourth age or period 1s infantia, which lafts till fe-
ren_years ; within this age there can beno guilt of a capital
offenfe; the infant may be chaftized by his parents or tutors,
but cannot be capitally punithed, becaufe he cannot be guil-

ty ()5

(r) Lib. 1X. tit. 24. . 1. de obligat. que ex delitlo, §.18. Dig.
(f) Lib. L.tit, 15 Lxex. Lib. XXIX.  Lib. XLVIL tit. 2. de furtis, L.23.
tir. 5. de Senaryfeorfulto Silaniano, I. 14. (t) Dig. Lib. IV, tit, 4. de minoribus,
Lib. XUIV. tit. 4. de doli wmali ex- 1. 37.§. In delittis.
ceptiane, b 4. §.26. Inflis, Lib. 1V, tit. 1.
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ty (); and if indi®ted for fuch an offenfe as is in its nature
capital, he muft be acquitted ; and therefore the feverity of
the glofs upon the decretal De delictic puerorum, cap. 1. (x) is
juftly rejeted in this cale (y), and with this agrees the law
of England. .

But now let us confider the laws of England more particu-
larly touching the privilege of infancy in relation to crimes
and their punithments, and that in relation to two kinds of
crimes, I. fuch as are not capital, 2. {uch as are capital.

Firft, As to mifdemeanors and offenfes that are not capi-
tal: in {fome cafes an infant is privileged by his nonage, and
herein the privilege is all one, whether he be above the age
of fourteen years or under, if he be under one and twenty
years; but yet with thefe differences :

If an infant under the age of twenty-one years be indifted
of any mifdemeanor, as a #iot or bastery, he thall not be pri-
vileged barely by reafon that he is under twenty-one years,
but if he be convited thereof by due trial, he fhall be fined
and imprifoned ; and the reafon 1s, becaufe upon his trial the
court ex officio ought to confider and examine the circums-
ftances of the fa&t, whether he was dol capax, and had dif-
cretion to do the act wherewith he is charged; and the {ame
law is of a feme covers. 2. But if the offenfe charged by the
inditment be a mere non-feafance, (unlefs it be of fuch a
thing as he is bound to by reafon of tenure, or the like, as
to repair a bridge, &e.) (g) there in fome cafes he fhall be
privileged by his nonage, if under twenty-one, tho above four-
teen years, becaufe Laches in fuch a cafe fhall not be impu-
ted to him (a).

36 E.3. Afif- 443- 4 H 7. 11.b If an infant in 4fifs
vouch a record, and fail at the day, he fhall not be impri-
foned (4), nor it feems a feme covert. 13 Affif. 1.(c) and yet
the ftatute of Weftminft. 2. cap. 25. that gives imprifonment,
in fuch a cafe, 1s general.

2 3 E. 2,

(u) Dig. Lib. XLVIL. tit. 2. de fur- (=) 2 Co. Inft. 703.
tis, Lo2s. Lib. XLVIIL zit. 8. ad kg. (a) B. Saver default, so. Cro. Fue,

Lornel. de ficariis, 1. 12. 465, 466. Pl.Com.364. a. Co.Lit. 246.5,
(x) Decretal. Lib. V. tit, 23. (b) 2 Co. Inflit. 414.

(y) Tom. 1. p: 15]. (¢) B. Covcrture 35. Refeir 87,
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8 E. 2. Corome 395. It 4 kills B. and C. & D. are pre-
fent, and do not attach (d) the offender, they thall be fined
or imprifoned ; yet if €. were within the age of twenty-one
years, he fhall not be fined nor imprifoned.

3. Where the corporal punithment is but collateral, and
not the diret intention of the proceeding againft the infant
for his mi{demeanor, there in many cales the infant under
the age of twenty-one thall be fpared, tho poflibly the pu-
nithment be enalted by parliament. 14 4ff. 17.(¢) I an in-
fant of the age of eghteen years be convilt of a difleifin
with force, yet he fhall not be imprifoned. Vide 26 Af. o.
43 E. 3. lmprifowment 16. 40 E. 3. 44.4.(f), and yet a
feme covert thall be imprifoned in {uch cale. 16 4ff. 7.

If an infant be convit in an altion of trefpals vi 47 armi,
the entry muft be nibil de fine, [ed pardonatnr, quia infans
for if" a capiatur be entred againft him, it is error, for it ap-
pears judicially to the court, that he was within age, when he
appears by guardian. P. 8 Fac. B. R. Holbrooke v. Dogley, Croke
u. 3. (¢); the like law is that he thall not be i mifericordia
pro falfo clamore. (h)

B. Coverture 68. General ftatutes that give corporal pus
nifhment are not to extend to infunts, and therefore PL Com.
364. a. per Walfb, if an infant be convit in ravithment of
ward, he fhall not be imprifoned, tho the ftatute of Merton,
cap. 6. be general in that cafe (¢): but this muft be under-
ftood where it is, as before faid, a punithment as it were cols
lateral to the offenfe, ‘as in the cafes before mentioned: but
where a falt is made felony or treafon, it extends as well to

infants

(4) The words of the book are e leve

le main d'ariach.

(e) E. Ineprifonment 8.

(f) “ Et le caufe eft, pur ceo que la
¢ ley entend’, que un enfant ne poit my
“ conuftr’ bien & mal’, nele quel foit
 advantage pur luy, ou nemy; ne nul
* foly ferra adjudge en un enfant.” Mes
12 H. 4. 22. b. Hank dit, que enfant
d’age de 18 ans poit eflre diffeifor ove-
force & cftre emprifon per cella.

() Cro. Fac. 294.

() Co. Lir. 127. 4. yet this was not a
fettled point, for 2 E. 3. 5. the court

doubted of it; andini9 E. 3. 75 b. and
41 AR 14. the plaintiffs, tho infants, were
amerced 270 falfo clamore 5 but tho they
were amerced, yet it appears from the
famie cafes, that they were intitled on ac.
count of their infancy to a pardon of
courfe. Seer R. A. 214.

(7) Another like cafe is there put, if
an infant be a receiver and account be-
fore auditors, and be found in arrears,
the auditors cannot commit him to pri-
fon notwithftanding the general words of
the ftatute of /7. 2. ¢ap. 11.
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infants, if above fourteen years(k), as to others, as thall be
faid. And this appears by feveral alts of parliament, and
particularly by 1 Fac. eap. 1 1. of felony for marrying two wives,
8c. where there is a {pecial exception of marriages within the
age of confent, which in females is twelve, in males fourteen
years; {o that if the marriage were above the age of confent,
tho within the age of twenty-one years, it is not exempted
from the penalty. | |

So by the ftatute of 21 H.8. cap. 7. concerning felony by
fervants that imbexil their mafters goods delivered to them,
there is a {pecial provifo, that it fhall not extend to {ervants
under the age of eighteen years, who certainly had been
within the penalty, 1" above the age of difcretion, viz. four-
teen years, tho under eighteen years, unlefs a {pecial provi-
fion had been to exclude them (J).

I come therefore to confider the privilege of infancy in
cafes of capital offenfes and punifhments according to the
laws of England, wherein I fhall examine, 1.How the antient
law itood. 2. How it ftands at this day in relation to ine
fants.

I As to the antient law :

1. By what has been before faid it appears the Civil law
was very uncertain in defining what was that etas pubersai
proxima, and confequently fuch as might fubject the offen-
der to capital guilt or punithment ; fome taking it to be ten

ears and an half, fome eleven years, others more, others lefs,
The laws of England therefore, that dlways affect certainty,
determined antiently the wtas pubertasi proxima to be twelve
years for both {exes ; under that age none could be regularly
ouilty of a capital offenfe, and above that age and under four-
teen years, he might or might not be guilty according to the
circumftances of the falt that might mduce the court and
jury to judge him doli capax, wvel incapax (m).

2 ‘This

(k) Co. Lit. 244. . (m) By the laws of Ina, . 4. an infant

(!) The like exception there is in the of ten yearsof age might be guilty of
12 Ann. cap. 7. where apprentices.under being acceflaty to a theft, and was pu-
the age of fifteer years, who fhall rob nithed accordingly with fervitude, 7k,
their mafters, are excepted out of the alt.  leg, Anglo-Sux. p. 16.
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This appears by the laws of king Azbelffan mentioned in the
firft chapter, “ Non parcatur alicui latroni fuper 12 annos 7
fupra 12 d. quin occidasur.” And altho his {fucceflor Edmund (n)
reduced it to fifteen years, unlefs he fled, yet it will appear
that the ftandard of twelve years obtained in after-ages (o).

2. It appears that an infant of twelve years was compel
lible to take the oath of alligeance in the leet, and under
that age none were to take the oath, or to do {uit to the
leet. Bract. Lib. YIL. (p) cap. 1.(q) Britton, cap. 29. in fine, Cal-
vin's cafe, 7 Co. Rep. 6. 6. So that at that age, and not be=
fore, he was taken notice of by the law to be under the
obligation of an oath, and confequently capable of dif=
cretion.

3. The ordinary procefs againft capital offenders was and
is by Capias and Exigent, and Utlary thereupon; but againft
an mfant under twelve procefs of utlary in cafes of indicts
ment was not awardable, and if awarded, it was error ; but
if above that age, that procefs wus awardable; and Bra.
Lib. IIL (r) cap. 11. [elt. 4 &I 5. gives the reafon, “ Minor
“ wero, qui infra wtatem 12 annorum fuerit, utlegari non debes,
“ quia ante talem etitem non eft fub lege aligni nec in decennd’ 3
and ibidem cap. 10. [elt. 1. he mentions an old law of king
Edward ([), « Omnis, qui statis 12 annorum fuerit, facere de-

~ (#) This is a miftake, for it was not
Edmund but king Arkelftar himfelf, who
thinking ita pitable cale thata youth
but twelve years old fhould be put to
death, as was permitted by the former
law, changed the time from twelve years
to fiftcen, and ordered that none who
was but fifteen years of age fhould be
put to death, unlefs he refited or fled ;
if he furrendered himfelf, he was only
to be imprifoned until fome of his rela-
tions or friends would become fecurity
for him juxra plenam capiris «ftimatis
onem, ut feinter ab omni malo alflineat,
if he could not get any fuch fecurity,
then he was to take an oath to the fame
purpofe in fuch manner as the bifhop
fhould direé him, and was to remain iz
Jervitute pro capitis fui eflimatione 5 but
if after this he fhould be again guilty,
then he was to be put to death without

“ bet

apy regard to his age. See Wilk. leges
Anglo-Sax. p.70.

(o) In the time of king Henry L. the
old law of king Arbelftan took place, viz.
twelve years of age, and 84, value. 10id.
2 259.

(2) De Corona.

() This feems to be a miftake, for
cap. 11. feft. 4. for the oath mentioned
in cap.1. was to be taken by knights and
others of the age of fifteen years and
upwards.

(r) De Corona.

(f) There is no fuch law extant a-
mong thofe of king Edward, but the
law here quoted is a law of Crure, Leg.
Cnuti, I.19. which is in thefe words,
Volumus ut quilibet bomo 12 annos natus
jusiurandum preflet o nolle furem effe
neque furi confentaneum, which oath is
to the fame purpofe with that mentionid

y
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“ bes [acramentum in vifu franciplegii, quod nec latro vuls effe, nee
“ Latroni confentive” 5 and Stamf. Lib. L. cap. 19. cites out of a
book of Bratton, De Vifu Franci plegii, ““ Quod quiliber duode-
“ cim annorum poreft felonie judicium [uftinere”, which implies
alfo that within that age, regularly at lealt, he could not be
a felon.

" 4. Again, T. 32. E. 1. Rot. 32. Eboracum, coram rege.
““ Adam filius Ade de Arnhale capsus noltanter in domo Fobannis
“ Somere coram rege ductus cogriovit, quod furtive cepit, e, 9s.
“ per praceptum & miffionem Richardi Short :” Richard Short
had his clergy, “ Et predictus Adam commiffus fuit cuffodie
“ marifealli cuftodiend’, quia infra etasem ; poftea babito ve[péctu
“ ad imprifonamentum, quod predictus Adam habuit, & etiam ad
“ teneram wtatem ejufdem Ade, eo quod nom eft wifi wtasis 12
“ annorum, qui talis wtatis judicium ferre mon poreft, ideo de
“ grasii regis delibereswr, &c.” Upon this record thefe things
are obfervable, viz. 1. The court recorded his confeflion ; but
regularly that ought not to be, for if an infant under the age
of twenty-one thall confefs an indi€tment, the court in juftice
ought not to record the confeflion, but put him to plead not
guilty, or at leaft ought alfo to have inquired by an inquett
of office of the truth and circamftances of the fact. 2. That
here he was twelve years old, and yet judgment {pared, and
the reafon given, Qui talis wtatis judicium ferre non poteft.
Yet 3. There is fomewhat ftill of gratia regis mterpofed, as
it {eems, in refpe¢t he was paft the old ftandard of twelve
years.

II. But now let us come to the Common law as it ftood in
after-times, for in procefs of time, efpecially in and after the
reign of king Edward II1. the Common law received a greater

erfection, not by the change of the Common law, as {fome
have thought, for that could not be but by a& of parlia-
ment : but men grew to greater learning, judgment and ex-

2 perience,

by Bratton, Lib. 11. de corona, cap.1. cap. 10 & 25. and lord Coke's comment
to be taken at the age of fifteen; and thereon, 2 fzfl. 147. where he takes no-
tho there be a difference as to the age, tice that the old books are mifprinted.
yet probably it is the fame oath, for it See alfo 2 Inflit. 72. Mirror, cap. 1. §. 3,
1s very ealy and natural to miftake xu  Britron, cap 12.

for xv. Sce the Ratute of Aaribridge,
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perience; and rccfhﬁed the tniftakes of former ages and judg=
ments, and the law in relation to infants and the1r punith=
mPnts for capital offenfes was dnd to this day i as followerh.

. It is dear that ad mfant above fourteen and under
ewentv-one is equally fubje& to capital punifhments, as well
as othets of full age; for it is priefumptio jris; that after fours
teen years they are a’olz capaces; and can difcern between good
and evil; and if the law thould not animadvert upon fuch of:
fenders by reafon of their nonage, the kingdom wotld come
to confudion. Experience takes ms know; that every day
murders, bloodtheds, burolarles, larcenies; buining of houfes,
rapes, clipping and counterfeltmo of money, are committed
by youths above fourteen and under twenty-one ; and if they
thould have impunity by the privilege of fuch their minority,
no man’s life or eftate could be fafe (). In my remembrance
at Thetford a young lad of fixteen years old was convit for
fuccefhive wilful burning of three dwelling-houfes, and in the
laft of them'burning a child to death; and yet had carried
the matter fo fubtilly, that by a falfe accufation of another
perfon for burning the firft houfe an innocent perfon was
brought in dmoer, it it had not been ftrangely difcovered :
he had Judgmbnt to die, and was accordingly executed. (x)

Fourteen years of age therefore is the common ftandard,
at which age both males and fernales are by the latv obn(mous
to capltal pumfhments for offenfes committed by them at any
time after that age; and wich this agrees Fitz.N.B. 202.b. (x)
Co. Littl. §. 405.(») Vide Mr. Dalton’s Fufbice of Peace; cap.
95. and 104. (%)

H;ﬁam’a Placitorum Corone.

H 2. An

{r) Our author’s argumenit Concludes
very ftrongly againft their efcaping with
impunity, bur lofes much of its force
when rged in behall of capizal punifh-
ments, for there is no neceflity that if
they be not capitally punifhed they muft
éherefote go unpunifhed ; fo that what-
ever ﬁverxry may be ncedful in cafes of
murders and alts of violence, yet in the
common inftances of larceny and fteal-
. fome bther panithment might be

raind, which micht leave room for the
=formution of young offenders,

2t} Av Alrogder aiVizen, Fehoa3. 1529,

before Whitiock juftice, ore _?'a]m Dean
an infant between eight and nine years
was indifted, arrzigned; and found guilty
of burning two barns in the town of
Waondfor 3 and it appeasing wpon exami-
nation that he had ‘malice; revenge,
crift and cunning, he had judgment to
be hanged; and was hanged accordingly.
MS. Report.

(x) N. Edit. p. g50.

(9) P 247. .

(z) The firft edition, but in the laf}
edition, cap. 147 and 157,
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2. An infant under the age of fourteen years and above
the age of twelve years is not primd facie prefumed to be
doli capax,.. and therefore regularly for a capital offenfe coms
mitted | under fourteen vears he is not to be convilted or
have judgment as.a felon, but may be found not guilty. "

But tho przml facié and in common prefumption this be
true, yet. it it appear to the court and jury that he was dofi
capaxy. and -could- difcern - between' good and evil at ‘the time
of the offenfe committed, he miay be convicted and undergo
judgment-and execution of death, tho he hath not attdined
annyin . pubertatis, {viks -fourteen years; tho according- to'the
nature’ of the offenfe’ and «arcumﬂances of ‘the cafe the
judgeimay or may not in difcretion reprieve’ him before of afs
ter. pldo'ment i -order to the obtaining the king’s pardon.
12 Afl 30.  Corone.118 & 170, dlice de Walborough of
the age Aof tLerteen- years was bamt by Judvment for killing
her miftrefs, and it is there faid, that by the antient law none
thail be hanged within age which is mtended the age of difs
cretion, Tig. fourteen years; but before Spigurnel an mfant
within age (), that had kild his companion, and hid himfelf
( e -mucha) was prefently hanged ; for it appeared by his
miuching he could dlicem between good and evil, and malitia
[uppler wtatem. -

25 E. 3.85. Corone 129. One within age ¥as found crmlty
of larceny, and by reafon of his nonage judgmént was re-
191ted but ufterwards he tas brought to the bar and had
hrs judgment; -tho this book be generally ore ‘within dge, it
muft be intended within the age of difcretion, wiz. fourteen
years, for it was never made a doubt, whether if’ above that
age he might not have judgment.. ]
T3 But yet farther, if an infant be above feven years old
and under teelve years, (which according to thé antient lLiw
was tds pisbersati proxima) and commit a felony, m this cafe
prim fﬂCZL’ he1s to be judged not guilty, and to be found fo,
Decande he 1s.{uppoted not of difcretion to judve betiveen Oood
and evil (4) ; _yet even in that cale, it it appear by }mmo

4 an_d»

(/1) Ten years o!d according to Fitz- (D) Coroneé v3%.
Ferber:s Report Corone 138. o
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and pregnant evidence and c1rcumﬁmc\,s that he had difcre:
tion to ]udce between good and evil, ]udvm nt of death
may be given againit him. 3 H7.1.b. & 12.b. Aninfant of
the age of nine years kild an infant of the like age, he con-
fefled the Llony and upon examination it was found he hid
the blood and the body ; the; juftices held he ought to be
hanged: (¢)

- But m C.iiCS of thls nature, 1. It is neceffary that very
ftrong and pregnant evidence ought to be to convict one of
that age, and to rhake it appear he underftood what he did ;
for if the law require {uch an evidence where the offender 15
above twelve and under fourteen, much more if he were une
der twelve at the time of the fa&t committed. 2. The cir-
cumftances muft be inquired of by the jury, and the infant
is not to be convict upon his confeflion. 3. It is prudence

Hi/?orid Placitorum Corone.

in {uch a cale even after conviction to refpite judgment, or at
leaft execution (4); but yet I do not fee how the judge can
difcharge him if he be convi®t, but only reprievé him from
judgment, and leave him in cuﬁody till the king’s pleafure be
known.
 And thercfore the book of 35 H 6 11. & 12. per Mo le
49 Billing, “ Thar tho 4 jury fbould ﬁnd fuch an infant guzlty,
£ the court ex othcio muf} difcharge him”, muft be underftood
either fir(t only of a reprieve before ]udcment or [econdly at
ferdt, that the ; jury find the fact, and that he was either within
the age of infanc y, vig. leven years old, or that he did the
f.¢k, but was vnder four teen, and not of difcretion to judge
between g,*f:od and evil; i which cafe the court ex officio
ought to diicharge him, b\,( aule it is not felony.
4. And laftly, If an infant within age be infra ctatem in-
fzmtzxe, iz feven yeurs okd; he cannot bu guilty of felony (),

what«
© But however tfw& refpited the ex-

ecution th: ’t h(, might aet a pardon. F. Co-
fone §7. Cr;u( 133, Dalton fays

) And yet there is a precedent in

the regiiter, fol. 309. . of a pardon
gmmed to an infant within the age of

‘hh an mfanr of eight years of age may

¢ommit homicide, and Mall be ha ngcd

for ir. See .)ﬂ//o; Foliice, cap. 14
(d A’J/'[f ‘// //l/f, /J $C. .

feven yearsy who was indi&ed for homi-
cide: in this cafe the Jury found, that

he did the fa&t before he was feven
years old.
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whatever c¢ircumftances proving difcretion may appear; for ex
prefumptione juris he cannot have difcretion (f), and no aver=
ment fhall be received againft that prefumption: and altho
the laws of Englind, as well as the Civil and Canon law, affign
a difference between males and females as to their age of con=
fent to marriage, viz. fourteen to the male, twelve to the
female ; yet it {eems to me, that as to matters of crimes, es
{pecially in relation to capital punithments; the females have
the fame privilege of nonuge as the males; and therefore the
regular Artds pubertatis in reference to capital crimes and pu-
nithments of both is fourteen years, with thofe various tems

peraments and exceptions above afligned. |
And it is to be obferv’d, that in all cafes of infancy, infas
nity, ©e. if a perfon wuncapable to commit a felony be in-
dicted by the grand inqueft, and thereupon arraigned; the pe=
tit jury may either find him generally nor guilty, or they may
find the matter {pecially, that he committed the fact, but that
he was non compos, or that he was under the age of fourteen,
[feilices wasis 13 annorum, and had not dilcretion to difcern
between good and evil, & non per feloniam; and thereupon the
court gives judgment of acquittal. 21 H.7.31.(¢g) Butif a
man be arraigned in fuch a cafe upon an indi¢tment of mur»
der or manilaughter by the coroner’s inqueft, there if the
party committed the falt, regularly the matter ought to be
{pecially found, becaufe if the jury find the party not guilty,
they muft inquire how he came by his death, viz. “ Bz jura-
“ tores pradicti quafisi per curiam, quomodo is ad mortem fuam
“ devenit, dicunt [uper [acramentum fuum, quod prediétus A. B.
“ die anno apud D. dum non fuit compos mentis, or
“ dum fuir infra statem difcretionis, [cilicet § annorum, nec Jei-
“ wit difcernere inter bonum & malum, predium F. S. cum gla-
“ dio, Uc. percuffic I ipfum ad tunc O ibidem occidit, fed non
“ ex malitid precogitasd, neque per feloniam, wvel felleo animo §
“ U fic idem F.S. ad mortem [uam devenit.” But if he be firt
arraigned, and acquitted upon the indi¢tment by the grand
4 inquet,

(f) Ploerd. 19. a. (g B. Corone 61,
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inqueft, and found not guilty, he may plead that acquittal
upon his arraignment upon the coroner’s inqueft, and that
will difcharge him ; and the petit jury fhall inquire farther
how the party came by his death.

CHAP IV.
Concerning the defel? of ideocy, madnefs

and lunacy, in reference to criminal of-
fenfes and punifbments.

,AN D thus far touching that natural defe® of infancy.
Now concerning another dort of defet or incapacity,
namely ideocy, madnefs and lunacy : For tho by the law of
England no man fhall avoid his own act by reafon of thefe
detets (4), tho his heir or executor may, yet as to capital
offenfes thefe have in fome cafes the advantage of this defect
or incapacity (5); and this defet comes under the general
name of Dementia, which is thus diftinguifhed.

1. Ideocy, or fatuity a nativitate vel dementia naturalis ; {uch
a one is defcribed by Firzherbert, who knows not to tell 20s+.
nor knows who is his father or mother, nor knows his own
age ; but it he knows letters, or can read by the inftruction
of another, then he is no ideot. F. N.B.233.5. Thele,
tho they may be evidences, yet they are too narrow and con-
clude not always; for ideocy or not is a queftion of falt tri-

able by jury, and {fometimes by infpetion.
I II. De-

{2) For it is faid to be a maxim in or remember what afts he did when he
law, that no man of full age fhall be per- was of non fane memory. 35 Affef: pl. 10,
mucted to ftultify himfelf. 4 Co. Rep.123. See contra F.N.B. p. 449. Show. Ca,
b. Beverly’s cale, Co. Lit.247.4. the rea- Parl, 153. 2 Salk. 576.
fon hereof is, becaufe a man cannot know (b) Co. Lir, 247.0. Plowwd. 19.4,

s/
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IL. Dementia accidentalis, wvel adventitia, which proceeds
from feveral caufes ; {ometimes from the diftemper of the
humours of the body, as deep melancholy or aduit choler ;
{ometimes from the violence of a difeafe, as a fever or palfy;
{fometimes from a concauflion or hurt of the brain, or its
membranes or organs; and as it comes from {everal caufes,
{o it is of {everal kinds or degrees; which as to the purpofe
in hand may be thus diftributed: 1. There is a partial infa-
nity of mind ; and 2. a total infanity.

The former is either in refpe€t to things guoad hoc vel il
Iud infanire ; fome perfons, that have a competent ufe of rea-
fon in refpet of {ome fubjelts, are yet under a particular
dementia in refpedt of {fome particular difcouries, fubjets or
applications ; or elfe it is partial in refpect of degrees; and
this is the condition of very many, efpeéia]ly m_elancholy
perfons, who for the moft part difcover their defet in excei-
five fears and griefs, and yet are not wholly deftitute of the
ufe of reafon; and this partial infanity {feems not to excufe
them in the committing of any offenfe for its matter capi-
tal; for doubtlefls moft perfons, that are felons of themfelves,
and others are under a degree of partial infanity, when the:
commit thefe offenfes: it is very difficult to define the indi-
vifible line that divides perfe¢t and partial infanity, but it
muft reft upon circumitances duly to be weighed and confi-
dered both by the judge and jury, left on the one fide there
be a kind of inhumanity towards the defelts of human na=
ture, or on the other fide too great an indulgence given to
great crimes: the beft meafure that I can think of is this;
fuch a perfon as labouring under melancholy diftempers hath
yet ordinarily as great underftanding, as ordinarily a child of
fourteen years hath, is fuch a perfon as may be guilty of trea-
{on or felony.

Again, a total alienation of the mind or perfe®t madnefs;
this excufeth from the guilt of felony and treafon (4) ; de quti=
bus infra. 'This is that, which in my lord Coke’s Pleas of the
Crawn, p:6. is call’d by him abfolute madnefs, and total de-
privation of memory.

-2 Again,
(4) 21 H. 9. 31. b,
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Again, this accidental dementia, whether total or partial,
s dlﬁmgwfhed into that which is permanent or fixed, and
that which is 1nterpolated and by certain periods and vicifli-
tudes: the former is phrenefis or madnefs, the latter is that,
which is ufually call’d Junacy, for the moon hath a great in-
fluence in all difeafes of the brain, efpecially in this kind of
dementia ; {uch perfons commonly in the full and change of
the moon, efpeually about the Equinoxes and {ummer folftice,
are uﬁlally in the heighth of their diftemper; and therefore
crimes committed by them in {uch their di&empers are un-
der the fame judgment as thofe whereot” we have before {po-
ken, namely according to the meafure or degree of their d1-
ﬂemper the perfon that is abfolutely mad for a day, killing
a man in that diftemper, is equally not guilty, as if he were
mad without intermiflion. But fuch perfons as have their
lucid intervals, (which ordmarlly happens between the full
and change of the moon) in {uch intervals have ufually at
leaft a competent wle of reafon, and crimes committed b
them in thefe intervals are of the {ame nature, and fubject
to the fame punithment, as if they had no fuch deficiency (e);
nay, the alienations and contralts made by them in fuch in-
tervals are obliging to their heirs and executors. (f)

Again, this accidental dementia, whether temporary or per=
manent, 18 either the more dangerous and pernicious, coms-
monly call d furor, vabies, mania, which commonly arifeth
from aduft choler, or the violent inflamation of the blood
and {pirits, which doth not only take away the ufe of reafon,
but alfo {uperadds to the unhappy ftate of the patient rage,
fury, and tempeftuous violence ; or elfe it is fuch as only takes
away the ule and exercife of reafon leaving the perfon other-
wife rarely noxious, fuch as is a deep delivium, flupor, me-
mory quite loft, the phantafy quite broken, or extremely dif-
orderd. And as to criminals thele dementes are both in the
{ame rank ; if they are totally depriv'd of the ufe of reafon,
they cannot be guilty ordinarily of capiral offenfes, for they
have not the ufe of underftanding, and act not as reafonable

creatures,
{¢) F. Corone 324, (f) 4Co.125. 2,
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creatures, but their aftions are in effe&t in the condition of
brutes. (g)

11I. The third fort of dementia 1s that, which is dementia
affectata, namely drunkennefs : 'This vice doth deprive men of
the ufe of realon, and puts many men into a perfect, but
temporary phrenzy ; and therefore, according to fome Civi-
lians (4), fuch a perfon committing homicide thall not be pu-
nithed fimply for the crime of homicide, but fhall fuffer for
his drunkeninefs anfwerable to the nature of the crime occa-
fiond thereby ; fo that yet the formal caufe of his punifh-
ment is rather the drunkennefs, than the crime commuitted in
it : but by the laws of England {uch a perfon (i) thall have no
privilege by this voluntary contralted madnefs, but thall have
the {fame judgment as if" he were in his right {enfes. Plowd,
19. a. Crompt. Fuft. 29. a.

But yet there {feems to be two allays to be allowd in this cafe.

1. That if a Perfon by the unfkilfulnefs of his phyfician,
or by the contrivance of his enemies, eat or drink fuch a
thing as caufeth fuch a temporary or permanent phrenzy, as
aconitum or nux vomica, this puts him into the fame condition,
n reference to crimes, as any other phrenzy, and equally ex-
cufeth him.

2. That altho the fimplex phrenzy occaliond immediasely
by drunkennefs excufe not in criminals, yet if by one or more
fuch pratices, an habitual or fixed phrenzy be causd, tho
this madnefs was contracted by the vice and will of the party,
yet this habitual and fixed phrenzy thereby causd puts the
man mto the {fame condition in relation to crimes, as if the
{ame were contralled involuntarily at firft.

Now touching the trial of this incapacity, and who fhall be
adjudged in {uch a degree thereof to excule from the guilt of
capital offenfes, this is a matter of great difficulty, partly from
the eafinefs of counterfeiting this difability, when it is to ex
cule a nocent, and partly from the variety of the -degrees of

2 this

(g) Brafi. s420. b. F. Corone 193, ruvias, Tom.1. p.55v. in releff. ad
351, Clein. Si furiofus. Par. 111 §. 3 &3 4.

“(b) Bartholinus and others. See Covar- (i) 4 Co. 125. a.
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¢his infirmity, whereof fome are {ufficient, and {fome are in-
fufficient to excule perfons in capital offenes.

Yet the law of England hath afforded the beflt method of
trial, that is poflible, of this and all other matters of fall,
namely by a jury of twelve men all concurring in the fame
judgment, by the teftimony of witnefles wizd wocé in the pre=
fence of the judge and jury, and by the infpection and di
rection of the judge. S

There are two {orts of trials of ideocy, madnefs or luna-
cy; the firft, in order to the commitment or cuftody of the
perfon and his eftate, which belongs to the king, either to
his own ufe and benefit, as in cafe of ideocy; or to the ufe
of the party, in cale of accidental madnefs or umacy; and in
order hereunto there iffues a writ (k) or commiflion to the
theriff or elcheator, or particular commifhoners both by their
own infpettion and by inquifition to inquire, and return
their inquifition into the Chancery; and thereupon a grant or
commitment of the party and his eftate enfues; and in cale the
party or his friends find themielves injured by the finding him
a lunatick or ideot, a {pecial writ may iffue to bring the party
before the chancellor, or before the king to be infpeted.
Vide Fitz. N. B. 233. (I)

But this concerns not the purpofe in hand; for whether
the party that is {uppofed to commit a capital offenfe be thus
found an ideot, madman, or lunatick, or not, yet if really
he be fuch, he thall have the privilege of his ideocy, lunacy,
or madnefs, to excufe him in capitals.

Secondly therefore, the trial of the incapacity of a party
indited or appealed of a capital offenfe is, upon his plea of
not guilsy, by the jury upon his arraignment, who are to in=
quire thereupon touching {uch incapacity of the prifoner,
and whether it be to fuch a degree, as may excule him from
the guilt of a capital offenfe. (m)

In prefumption of law every perfon of the age of difcre-
tion is prefumed of fane memory, unlels the contrary be
proved; and this holds as well in cafes civil, as criminal.

K Again,

(k) Sce Stamf. Prevog. 33. b () N. Edit. 513, (m) Savil. s0. 1 And. 167,
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Again, if a man be a lunatick, and hath his lucida inter-
valla, and this be {ufficiently proved, yet the law prefumes
the alts or offenfes of {uch a perfon to be committed in thofe
intervals, wherein he hath the ule of reafon, unlefs by cir-
cumftances or evidences it appears they were committed in
the time of his diftemper; and this alfo holds in civils, as
well as in criminals.

And altho in civil cafes he, that goes about ta allege an
act done in the time of lunacy, muft ftrictly prove it {o
done, yet i criminal cafes (where the court is to'be thus far
of counfel with the prifoner, as to aflift him in matters of
law and the true ftating of the fact) if a lunatick be indicted
of a capital crime, and this appears to the court, the witnef-
fes to prove the fact may and muft alfo be examined, whe-
ther the prifoner were under altual lunacy at the time of the
offenfe committed.

A man, that is furdus & mutus a nativitae, is in prefump-
tion of law an ideot, and the rather, becaude he hath no
- poflibility to underftand, what is forbidden by law to be done,
or under what penalties (#): but if it can appear, that he
hath the ufe of underftanding, which many of that condi-
tion difcover by figns to a very great meafure, then he may
be tried, and fuffer judgment and execution, tho great caue
tion is to be ufed therein. (o)

I come now to apply what has been faid to the various
natures of capital crimes.

If a man in his found memory commits a capital offenfe,
and before his arraignment he becomes abfolutely mad, he
ought not by law to be arraigned during fuch his phrenzy,
but be remitted to prifon until that incapacity be removed ;
the reafon is, becaule he cannot advifedly plead to the indiQ-
ment; and this holds as well in cafes of treafon, as felony,

I even

{2) Vide Leg. Alfredi, I.14. B.Corone of God, he fhall not fuffer. Crompr. Fup.
101 & 217, 29. 4. but if one, who is both deaf and

(2) According to 43 AJif: #l. 50. and dumb, may difcover by figns, that he
8 H 4. 2. if a prifoper ftands mute, it hath the ufe of underftanding, much
fhall be inquired, whether it be wilful more may one, who is only dumb, and
or by the a&t of God, from whence confequently may be guilty of felony,
Cranpton infers, that if it be by the at f2d guere; how he (hall be srraigned.
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*

even tho the delinquent in his found mind were examined,
and confefled the offenfe before his arraignment : and this ap-
pears by the flatute of 33 H. 8. cap. 20. which enacted a
trial in cale of treafon after examination in the ablence of the
Party; but this ftatute ftands repeald by the ftatute ¢f 1 & 2 Phil.
& Mar. cap. 10. Co. P.C. p. 6. And if {uch perfon after his
plea, and before his trial, become of non fane memory, he thall
not be tried ; or, if after his trial he become of won [ane me-
mory, he thall not receive judgment; or, if after judgment
he become of non fune memory, his execution thall be {pared;
for were he of found memory, he might allege {fomewhat
in ftay of judgment or execution. Co.P.C. 4. (p)

But becaufe there may be great fraud in this matter, yet
if the crime be notorious, as treafon or murder, the judge be-
fore fuch refpite of trial or judgment may do well to impas
nel ajury to inquire ¢x officio touching fuch infanity, and
whether it be real or counterfeit.

If a perfon of non [ane memory commit homicide during
fuch his infanity, and continue {o till the time of his arraigns
ment, {uch perfon thall neither be arraigned nor tried, but
remitted to gaol, there to remain in expetation of the king’s
grace to pardon him. 26 4ff. 27. 3 E. 3. Corone 351.

But it {eems in {uch a cafe it is prudence to {wear an ine
quett ex officio to inquire touching his madnefs, whether it was
teignd ; and thus it was done in the cafe of 3 E. 3. and in So-
mervil’s cale, Anderfon’s Rep. par. 1. ». 154. But in cale a man
in a phrenzy happen by iome overlight, or by means of the
gaoler to plead to his inditment, and is put upon his trial,
and it appears to the court upon his trial, that he is mad, the
judge in difcretion may dilcharge the jury of him, and remit
him to gaol to be tried after the recovery of his underftand-
ing, efpecially in cafe any doubt appear upon the evidence
touching the guilt of the fat, and this in favorem witc; and
it there be no colour of evidence to prove him guilty, or if
there be a pregnant evidence to prove his infanity at the
time of the fact committed, then upon the {ame favour of
life and liberty it is fit it thould be proceeded in the trial, in

order

- (p) See Sir Fobn Haweles’s remarks on Bateman’s wial. Srare Trials, Il 4. p. acs.

*
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order to his acquittal and enlargement. If a perfon during
his infanity commit homicide or petit treafon, and recover his
underftanding, and being indifted and arraigned for the fame
pleads nor guilsy, he ought to be acquitted; for by reafon of
his incapacity he cannot alt felleo animo. 12 H. 3. Dower
183. Forfeiture 33. 21 H. 7. 31.b. il alera quite, that 1,
thall be found not guilty. |

And it is all one, whether the phrenzy be fixd and perma-
nent, or whether it were temporary by force of any difeafe,
if the falt were committed while the party was under that
dittemper.

In the year 1663. at Aylesbury a married woman of good
reputation being deliverd of a child, and having not flept
many nights fell into a temporary phrenzy, and kild her in-
fant in the abfence of any company ; but, company coming
in, fhe told them, the had kild her infant, and there it lay;
{he was brought to gaol prefently, and after fome fleep fhe re-
covered her underftanding, but marvelled how or why the came
thither ; fhe was indifted for murder, and upon her trial the
whole matter appearing it was left to the jury with this di-
reCtion, that if it did appear, that the had any ufe of reafon
when the did it, they were to find her guilty; but if they
found her under a phrenzy, tho by reafon of her late delivery
and want of {leep, they thould acquit her; that had there
been any occafion to move her to this fact, as to hide her
thame, which is ordinarily the cafe of fuch as are delivered
of baftard children and deftroy them; or if there had been
jealouly in her husband, that the child had been none of his,
or if the had hid the infant, or denied the fa&l, thefe had
been evidences, that the phrenzy was counterfeit ; but none of
thefe appearing, and the honefty and virtuous deportment of
the woman in her health being known to the jury, and many
circumitances of infanity appearing, the jury found her not
guilty to the fatisfaction of all that heard it.

Touching the great crime of treafon regularly the {ame is
to be faid, @s in cale of homicide, fuch a phrenzy or infanity,
as excufeth from the guilt of the one, exculeth from the guilt of
the other: the reafon is the fame; he that cannot =& felonice

I or

.
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or animo felonico cannot alt proditorié, for being under a full
alienation of mind, he alts not per elettionem or intentionem.
This appears by the ftatute of 33 H: 8. esp. 20. which tho it
enact, that a non compos mentis Thall be tried for treafon, yet
it exprefly declareth, “ That if any commit high trealon,
“ while they are in good, whole and perfe&t memory, and
after examination become non compos wentis, and that it be
certified by four of the council, that at the time of the
treafon they were of good, found and perfect memory, and
then not mad, nor lunatic, and afterwards became mad ;
then they fhall proceed to trial”: which ftrongly en-
forceth, that a treafon cannot be committed by a madman, or
lunatic, during his lunacy.

And with this agrees my lord Coke, P.C. p. 6. in thefe
words, He that is non compos mentis, and totally deprived of
all compaffings and imaginasions, cannot commit bigh treafon by
compaffing or imagining the death of the king ; for furiofus {olo
turore punitur ; but it muft be an abfolure madnefs, and a toral
deprivation of memory.

This tho it be general, yet the {fame author tells us, 4 Rep.
124.b. Beverly's cale, in thele words, Mes in afcun cafes non
compos mentis poit committe bault treafon, come fi il tua, ou offer
a tucr le roy.  This is a fafe exception, and I fhall not que-
ftion it, becaufc it tends {fo much to the {afety of the king’s
perfon : but yet the fame author, P. C. p. 6. tells us, that tho
this was antiently thought to be law, yet it is not {fo now ;
for {uch a perfon as cannot compafs the death of the king by
reafon of his infanity, cannot be guilty of treafon within the

ftatute of 25 E. 3. And thus far concerning the incapacity
of ideocy, madnefs and lunacy.

144
<
(44
43
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CHAP V.
Concerning cafualty and misfortune, how
far it excufeth in criminals.

I Come to the fecond kind of accidental defecls, wiz. cafus
alty and misfortune, and to confider how far it excufeth:
and firft, we are to obferve in this, and likewife in {ome other
of the defefts before and hereafter mentioned, a difference
between civil fuits, that are terminated in compenfationem damni
illati, and criminal {uits or profecutions, that are in vindictam
criminis commilfL.

If a man be fhooting in the fields at rovers, and his ar-
row hurts a perfon ftanding near the mark, the party hust
thall have his aCtion of trefpafs, and recover his damages,
tho the hurt were cafual (2); for the party is damnified by
him, and the damages are but his reparation; but it the party
had been kild, it had been per infortunium, and the archer
thould not fuffer death for it, tho yet he goes not altogether
free trom all punithment (4). 6 E. 4. 7. per Caseshy. (c)

As to criminal proceedings, if the all, that is committed,
be fimply cafuval, and per inforsunium, regularly that a&t, which,
were it done ex animi intentione, were punithable with death,
1s not by the laws of England to undergo that punithment;
for it is the will and intention, that regularly is required, as
well as the alt, and event, to make the offente capital.

2

(2) Hob. 134.

(2) For he forfeits all his goods and
chattels. 2 H. 3.18. F. Corone 302. 2 Co.
Tioft. 149. 3 Co. Inflit. 220. By the an-
tient law he was liable to make the fame
recompenfe or wereg ld, as in any other
cale of homicide; e. g. if one fhooting
at a mark fhould accidentally wound and
kill another, he was ncverthelefs to pay
his weregild. Zeg. H. 2. /. 88. /. 9u. Le-

Now

gis enim et placitum, qui inftienter
Feccat, ftienter emendet 5 bur by the
fame law, if one, who was ftanding on 4
tree, or any other place, where he was
at work, Jhould chance to fall on an-
other pafling by, he was not to pay any
thing, but was deemd intirely innocent.
Sce Wilk. Leg. Aiglo- Sax. p.277, 279.

(¢) B. Corone 148. Trefpafi 310. F.
Corone 354. '
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. Now, what fhall be faid thus fimply cafual, and what the
punifhment, will be at large confiderd, when we come to
homicide per infortunium; only fomething will be neceflary to
be {aid thereof here. ,, | v

If a man do ex insénsione and voluntarily an unlawful a&
tending to bodily hurt of any perfon, as by {triking or beats
ing him, tho he did not intend to kill him, but the death of
the party ftruck doth follow thereby within the year and
day (d); or if he ftrike at one, and mifling him kills another,
whom he did not intend, this is felony (¢) and homicide, and
not cafualty or per infortunium. |

So it is if he be doing an unlawlul a&t, tho not intending
bodily harm of any perfon, as throwing a ftone at another’s
horfe, if it hit a perfon and kill him; this is felony and ho-
micide, and not per inforsunium (f); for the att was voluns
tary, tho the event not intended ; and therefore the alt it
felf being unlawful, he is criminally guilty of the confes
quence, that follows:

But if a man be doing a lawful alt without intention of
any bodily harm to any perfon, and the death of any perfon
thereby enfues, as if he be cleaving wood, and the ax flies
from the helve, and kills another, this indeed is manflaughter,
but per infortunium ; and the party is not to fuffer death, but
is to be pardoned of courfe; for it appears by the ftatute of
Marlbridge, cap. 26. thut it was not done per feloniam (g):

yet

(4) The reafon of this is, becaufle
the law doth prefume, that after the
year and day it cannot then be difcerned,
whether he died of the firoke, or a
natural death. 5 Co. Inflir. 53.

(¢) The hike in the cafe of maihem,
if = man ftrike at one, and miffing him
maihem another. 13 H. 7. 14. @.

(f) 1t H. 5. 23. 2. per Fincue Ch.
Jutt. B. Corone 229. Proclamiation 13.
22 A Pl .

(g) Hete our author rightly fays, 22
appears by the {tatute of Maribridge,
that it was not felony, for that ftature
only fuppoles it not to be felony, but
docs not make that not to be fclony,
which wus {o before, as fome have ima-
gined. 2 Co. & ffir. 148, 315, for it ap-
pears by ALgns Charta, cap. 26. which

was before the flatute of Marlbridge,
that he who kild another per inforru-
s2ium, was in no danger of death. Kel.
123. nor indeed could it be felony, it
not being done felleo animo. 4 Co. 124.0.
The defign of that ftatute was quite of
another nature, @/z. that the country
fhould not be amerced where a man was
kild per enfortunium for at that time mur-
drum peculiarly fignified the fecret pri-
vate killing of 2 man; as, if he was
found kild, but it was not known by
whom; and thus it is defined by Brafos,
Lib 111. de corona, cap. 1. to be occulta
occifto; and in the laws of Henryl. L 92.
murdritus bomo diccbatur, cujus inter-
Jeltor nefeiebarur 5 and in Dialego de
Scaccario, Lib. 1. cap. vo. murdruum s
dens It guod abjvondiua,



40  Hiftoria Placitorum Corone.

yet the laws of England are {o tender of the life of man,
and to make men very cautious in all their aCtions, that the
party, tho his life be {pared, yet forfeits his goods, and muift
expet the king’s grace to reftore them.

There happend this cafe at Pererborough : Deer broke into
the corn of 4. and fpoiled it in the mght-time; 4. {ets his
fervant to watch in the night with a charged gun at the cor-
ner of the field, commanding him, that, when he heard any
thing ruth into the ftanding corn, he thould fhoot at that
place, for it was the deer: the mafter, who wasin another
corner of the field, ruthed into the ftanding corn; the fer-
vant according to his mafter’s dire€tion thot, and kild his ma-
fter ; it was agreed on all hands, this was neither petit trea
{on, nor murder, but whether it were fimple homicide, or per
infortunium, was a great difficulty : Firlt, the fhooting was
lawtul, when the deer came into the corn, it being no purlies,
nor proclaimed, or chaced deer; again, the error of the fer-
vant was caufed by the mafter’s direftion, and his own aét;
bur if it had been a ftranger, that had been kild, it had been
homicide, and not mifadventure: on the other fide, the fer-
vant was to have taken more care, and not to have fhot up-
on fuch a token, as might have befallen a man, as well as a
deer ; and therefore for the omiflion of due diligence, and
better infpetion, before he adventured to thoot, it might a-
mount to manflaughter, and fo be capital ; and this feems to
be the truer opinion.

But in the cale of Six William Hawkfworth, related by Ba-
ker in his chronicle of the time of Edward IV. p. 223. (b),
he being weary of his life, and willing to be rid of it by another’s
hand, blamed his parker for {uffering his deer to be deftroyed,
and commanded him, that he {hould thoot the next man, that he
met in his park, that would not ftand or fpeak; the knight him-
{elt came in the night into the park, and being met by the keep~
er refufed to ftand or {peak ; the keeper thot, and kild him,
not knowing him to be his mafter: this feems to be no fe-
lony, but excufable by the ftatute of Malefactores in parcis (i) ;

for

(b) Sub anno 1471, and doth exprefly ena®, “ That if any
(#) This flatute was made the 21 Fix. *“ parker find a trefpaffer wandering
2 ¢ within



Hiftoria Placitorum Corone. 41

for the keeper was in no faule, but his mafter ; bur, had he
known him, it had been murder.

As to matter of high treafon, where the life of the king
is concernd, it is not fufe- too eafily to admit an excule by
chance or misfortune ; tho fuch falt cannot be-trealon, that
was purely cafual and involuntary, for there muft be a com-
paffing, or imagining to make treafon; yet a treafonable in-
tention may be difguisd under the colour of chance, and the
{afety of the king’s life is of higheft concernment.

And therefore when Walter Tyrrel, with a glance of an ar-
row from a tree voluntarily, as Matthew Paris (k) tells us,
kild William Rufus, it could not be treafon (/), becaufe there
was no purpofe of any milchief, and he thot at the deer by
the king’s command ; yet the falt was of fuch a confequence,
that he fled for it, which was a circumftance, that might pro-
bably infer, that there was fome ill intention, which might
make him guilty of treafon, and not barely accident. Co. P.C.
p. 6. o

Hiftory tells us, that upon a {olemn juft, or turnament ap-
pointed by Henry IL king of Framce, upon the marriage of
his daughter, the king himfelf would needs run, and com-
manded the earl of Montgomery to run againft him; the earl’s
lance breaking upon the king’s cuirafie, a {plinter flew into the
king’s eye, and hit it, whereof he died : this was not trea-
{on, becaufe purely accidental.

M CHAP,

"

¢ within his liberty, intending to do d1- “ deavouring to take him, he fhall noe

mage therein, and upon cry made to  * be arraigned for the fame, nor fuffer
him to ftand, he will not yield, but fle-  * any puypithment.” §.P.C. 13. 2.

*¢ eth or defendeth himielf with force, if (k) 2. 54.

“ fuch parker kill fuch offender in en- ({) Cuftumier de Normand. cct. 14.

€<

<«
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CHAP VL

Concerning ignorance, and bow far it pre-
vails, to excufe in capital crimes.

IGnorance of the municipal law of the kingdom, or of the
penalty thereby inflicted upon offenders, doth not excufe
any, that is of the age of dilcretion and compos mentis from
the penalty of the breach of it; becaufe every perfon of the
age of dilcretion and compos mentis is bound to know the
law, and prefumed fo to do: Ignorantia eorum, que quis [cire
senetur, non excufat. (a)

But in fome cales ignorantia faéti doth excufe, for fuch an
ignorance many times makes the at itfelf morally involuns
tary ; and indeed many of the cafes of misfortune and cafus
alty mentiond in the former chapter are inftances, that fall
in with this of ignorance: 1 fhall add but one or two more.

It is known in war, that it 1s the greateft offenfe for a fol-
dier to kill, or {fo much as to affuunlt his general : fuppofe
then the inferior officer {ets his watch, or {entinels, and the
general to try the vigilance or courage of his {fentinels comes
upon them in the night in the pofture of an enemy, (as fome
commanders have too rafhly done) the {entinel firikes, or thoots
him, taking him to be an enemy; his ignorance of the per«
{on excufeth his offenfe.

In the cafe of Lever indiéted for the death of Frances Free-
man, the cale was, that William Levet being in bed and afleep
in the night his {fervant hired Frances Freeman to help her to
do her work, and about twelve of the clock in the night
the {ervant going to let out Frances thought {he heard thieves
breaking open the door ; the therefore ran up {peedily to her
mafter, and informed him, that the thought thieves were
breaking open the door; the mafter rifing fuddenly, and ta-

I king
(a) Plowd. 223. a.
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king a rapier ran down {uddenly; Frances hid herlelf in the
buttery, left the thould be ditcoverd ; Lever’s wite ipym(
Frances in the buttery, cried out to her hufband, “ Here th¢y
“ be, that would mndo us:” Levet runs into the buttery m
the dark, not knowing ances, but thinking her to be a
thief, and thrufting with his rapier before him hit Frances in
the breafc mortally, whereof the inftantly died. This was
refolved to be neither murder, nor manflaughter, nor felony.
Vide this cale cited by Ju{hce Fones, P. 15 Cm i. B. R. Gro.
Car. 538. Cook’s cale.

CHAP VIL :
Touching incapacities, or excufes by reafon
of civil fubjection.

I Conie now to thofe incapacities, which I have ftyled civil,
and to confider, how far they indemnify and excufe in
triminals, and Cnmmal punifhments.

And firft concerning that, which arifeth by reafon of civil
{ubjection.

And this civil {ubjection is principally of the {ubjet to his
prince, the fervant to his mafter, the child to his parent,
and the wife to her hufhand. Somewhat I fhall {ay of each
of thefe:

I. Asto the firf? of thefe fubjeStions, the fubjeét to his prince ;
it is regularly true, that the law prefumes, the king will do no
wrong, neither indeed can do any wrong (2); and therefore,
if the king command an unlawful at to be done, the of-

fenie
(2) Co. Liz. 19. B,
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fenfe of the inftrument is not thereby indemnified (4); for
tho the king is not under the coercive power of the law; yet
in many cales his commands are under the directive poiver of
the law, which confequently makes the a&t itfelf invalid, if
unlawful, and {o renders the inftrument of the execution
thereof obnoxious to the punifhment of the law. Vide Stamf.
P.C. 102. b. (¢); yet in the time of peace, if two men com-
bat together at barriers, or for trial of fkill, if one kill the
other, it is homicide'; but if it be by the command of the
king, it is {aid (), it is no felony. 11 H. 7. 23. a.

II. As touching the civil fubjeCion of the child, or fer-
vant ; if either of them commit an a&t, which in itfelf is
treafon, or felony, it is neither excufed nor extenuated as
to the point of punithment by the cominand of his mafter,
or parent; for the command is void and againft law, and
doth not protect either the commander or the inftrument, that
executes it by fuch command. (¢) | .

III. As to the civil fubjeltion of the wife to the hushand :
tho in many cafes the command, or authority of the huf-
band, either exprefs or implied, doth not privilege the wife
from capital punifhment for capital offenfes; yet in fome cafes
the indulgence of the law doth privilege her from capital punith-
ment for {fuch offenfes, as are in themfelves of a capital na-
ture ; wherein thefe enfuing differences are obfervable.

1. If a feme covert alone without her hufband, and with-
out the coercion of her hufband, commit treafon, or felony,
tho it be but larciny, fhe fhall {uffer the like judgment and
execution, as if the were fole; this is agreed on zll hands.
Stamf. P.C. Lib. 1. cap.19. 15 E. 2. Corone 383.

1

(4) As if one man arrelt another mere-
ly by the king’s commandment, that
thall be no excufe to him, but he is ne-
verthelefs liable to an a&ion of falfe im-
prifonment. 16 H.6. F. Monftrauns de
Jaits 182, 1 H. 7. 4. b. B. Prercgative

139.

’(6) Vide Brafon, Lib. 111 De acfio-
nibus, cap. 9.

(d) Per Fineux Ch. Jult. but Broke

2. But

in his abridgment of this cafe, Cororne
229. fays, that other juftices in the time
of Henry VIII. denied this opinion of
Fineux, and held, that it was felony to
kill 2 man in jufting and the like, not-
withftanding the commandment of the
king 5 for that the commandment is a-
gainft law. 3 Co. Infl. 56, 160.
(€) Dalt. Fuft. cap. 157. N. Edit.
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2. But if fhe commit larciny by the coercion of the huf-

band, the is not guilty. 27 Af. 40. (f); and according to
fome, if it be by the command of her hufband. Ibid. ( £)
which feems to be law, if her hufband be prefent (b); but
not if her hufband be abfent at the time and place of the
felony committed..
3. But this command or coercion of the hufband doth
not excufe in cafe of treafon, nor of murder, i regard of
the heinoufnefs of thofe crimes. Mr. Dalton’s Juft. Ca. 104. (2).
And hence it was, that in the cafes of the treafons comntits
ted by drden and Somerville (k) againft queen Elizabeth both their
wives were attaint of hloh treafon, tho their execution was
{pared; and yet they were only aﬂentels to their hufbands
treafons, and not immediately altors in it, and {o were prin-
cipals in the fecond degree; and upon the {ame account the
earl of Somerfes and his wife were both attaint, as acceflaries be-
fore, in the murder and poifoning of Sir Thomas Overbury. (1)

. If the hufband and wife together commit larciny or
burglary, by the opinion of, Bracton, Tib. TIL cap. 32. §. 10.(m)
both are guilty; and {o it hath been practifed by fome jud-
ges. vide Dalt. ubi fupra, cap. 104. and poflibly n itrictnels
of law, unlefs the atual coercion of the hufband appear, the
may be guilty in fuch a cafe; for it may many times fall out,
that the hufband doth commit larcmy by the inftigation, tho
he cannot in law do it by the coercion of his wife; but the
later pra@ace bath obtaind, that i the hufband and wife
commit burglary and larcmy together, the wife thall be ac-
quitted, and the hufband only convx&ed and with this a-
grees the old book, 2 E..3. Corone 160. "and this being the
modern practice and in fawo; em vite is fittelt to be followed
and the rather, becaule otherwife for the {ame telony the
hufband may be {aved by the benefit of his clergy, and the

, N wife.

(k) I‘/qﬂd. ?. 104.

(f) E. Corone 199. Braston de corona,

cap. 32, . 9.

(g) uoniam ipfa fuperiort fuo obedire
debet. Leg. In#, I. 57. B. Corone 108.

+() Becaufe the law fuppofes her to
be then under the coercion of her huf-
band. Al 31

(¢) N. Edir. cap. 157,

(1) Stat. Trials, Vol 1. Tr. 28 €S 20

() And Seft. 9. and Fleta, Lib. 1.
cap.38. 6. 12,13, 14. efpecnally, Si fur-
tunz inveniatur Jub Clavibus Uxoris. Vide
Bratton & Flera, ibid. and L L. Cuuti,
Loty
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wife hanged, where the cafe is within clergy (»); tho I con-
fefs this reafon is but of {mall value, for in manflaughter com-
mitted jointly by hufband and wife the hulband may have
his clergy, and yet the wile is not on that account to be pri-
vileged by her coverture. |

And accordingly in the modern practice, where the huf-
band and wife, by the name of his wife, have been indifted
for a larciny, or burglary jointly, and have pleaded to the
indi¢tment, and the wife convi¢ted, and the hufband acquit-
ted ; merciful judges have ufed to reprieve the wife before
judgment, becaufe they have thought, or at leaft doubted,
that the indi¢%ment was void againft the wife, the appearing
by the indi€tment to be a wife, and yet charged with felony
jointly with her hufband. |

But this is not agreeable to law, for the indi¢tment ftands
good againft the wife in as much as every inditment is as
well feveral, as joint; and as upon fuch an indiétment the
wife may be acquitted, and the hufband found gulty, fo ¢
converfo the wife may be convi€ted, and the hufband acquit-
ted; for the indi@ment is in law joint, or {everal, as the falt
happens ; and fo is the book of 15 E. 2. Corone 383. and ac-
cordingly has been the frequent pralltice. wide Dalt. ubi fup.
¢cap. 104. where there are {everal inftances of the arraigning
of hufband and wife upon a joint inditment of felony;
which, if by law the could not be any way guilty, had been
erroneous, for the indi&tment it{elf had been infufficient :
therefore, tho the former praltice be merciful, and cautious,
1t “is not agreeable to law ; for, tho ordinarily according to the
modern pradtice the wife cannot be guilty, if the hufband be
guilty of the {ame larciny or burglary ; yet, if the hufband
upon fuch an indiétment be acquitted, and the wife conviét,
judgment ought to be given againft her upon that indi@-
ment ; for every indi¢tment of that nature is joint or {everal
as the matter falls out upon the evidence. Vide 22 E. 4.7. (o)

2 5. But

(n) The reafon of this is, becaule a- now flands, fhe may in all cafes have the
woman cannot by law have the benefic fame benefit by the ftatute of 3 &5 4 W,
of the clergy. 11 Co. 29. 5. yet in Fitz. & M. cap. 9. §.7. as a man may by his
Corone 461.it was admitted, that a woman  clergy.
m.ght claim clergy ; however, asthelaw (o) B. Chartre de pardon s1.
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5. But if the hufband and wife together commit a trea-
fon, murder, or homicide, tho the only affented to the trea-
fon, they fhall be both found guilty, and the wife fhall not
be acquitted upon the prefumption, that it was by the coer=
cion of the hufband, for the odioufnefs, and dangerous con-
fequence of the crime; the fame law it is, it the be accef
{ary to murder before the fact.

6. If the hufband commit a felony or treafon, and the
wife knowingly receive him, fhe fhall neither be acceflary afs
ter as to the felony, nor principal as to the treafon, for fuch
bare reception of her hufband; for the is fub poteftate viri,
and fhe is bound to receive her hufband ; but otherwife it is,
of the hufband’s receiving the wife knowingly after an offenfe
of this nature committed by her. (p)

“ M. 37 E. 3. Rot. 34. Linc. coram Rege. Ricardus Dey ¢
“ Margeria Uxor ejus indittari pro recepramento felonum ; Margeria
“ dicit, quod indiCbamentum predict [uper predictam Margeriam
“ fattum minus [ufficiens eft, eo quod pred Margeria tempore
“ quo ipla dictos felones veceptafle, feu eis confentire debuiffes,
“ fuit cooperta pred. Ricardo viro fuo, 9 adbuc eff, & om~
nino [ub poteftate fua, cui ipfa in mullo contradicere potuit ;
O ex quo non inferitur in inditamento predicto, quod ipfa a-
liguod malum fecit, nec eis confentivit, [eu ipfos felones recep-
savit, ignoramte viro [fuo, petit judicium, fi ipfa, vivemse viro
“ fuo, de aliquo recepramento in prefentia viri fui occafonari
“ poffit.====Poftea vifo & diligenter examinato indikamento pr.-
“ ditto fuper prafaram Margeriam facto, videsur curie, quod
“ indictamensum illud minws fufficiens e} ad ipfam inde ponere
“ refponfuram: Ideo ceffer proceffus verfus eam ommino, Oe.”

Upon which record thele things are obfervable:

1. That the wife, it alone and without her hufband, may
be acceflary to a felony pof? fattum. 2. But the cannot toge-
ther with her hufband be acceflary to a felony pof? fackum ;
for it thall be intirely adjudged the a&t of the hufband ; and
this is partly the realon, why the cannot be acceflary in receipt
of her hufband being a felon, becaufe the is Jub poteflate viri.

3. That

[4

o«

(44
(14

(14

(p) Co. P.C. 128.
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3. That in this cafe the was not put to plead to the indiét-
ment #ot guilty, but took her exception upon the mdi¢tment
itfelf ; and {o wore the diverfity between an indictment of fe-
lony, as principal, and the inditment of her, as acceflary af=
ter; for in the former cale the thall be put to plead mor guilty
to the indiétment, tho it appear in the body thereof, that
the is covert. 4. That yet the inditment ftood good, as to
the hufband ; and upon this confideration, tho it is true the
hufband and wife may be guilty of a treafon, as is before
thewn, yet it {feems, fhe thall never be adjudged a traitor
barely for receiving her hufband, that is a traitor, or for re-
ceiving jointly with her hufband any other perfon, that is a
traitor, unlefs the were alfo confenting to the treafon, for it
thall be mtirely adjudged the alt of her hufband.

It is certain, a feme covert may be guilty of mifprifion of
treafon committed by another man than her hufband ; but
whether fhe can be guilty of mifprifion of treafon, if fhe
knows her hufband’s trealon, and reveal it not, is a cafe of
{fome difhiculty : on the one fide the great obligation of duty
the owes to the {afety of the king and kingdom, the horrid-
nefs of the offenfe of treafon, and the great danger, that
may enfue by concealing it, {feems to render her guilty of mif=
prilion of treafon, if the thould not deteft it ; on the other
fide, it may be faid, the is fub poteflate viri, The cannot by
law be a witnefs againft her hufband, and therefore cannot
accufe him. Ideo guere. But certainly, if the confented to the
treafon of her hufband, tho he were the only aftor in i,
the is guilty as a principal, and hath no privilege herein by
her coverture, as is before thewn.

2 CHAP.
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CH AP VIIL

Concerning the civil incapacities by compul-
fion and fear.

I join thefe two incapacities together, becatife they are much
of the {ame nature, as to many purpoles; and how far
thefe give a privilege, exemption, or mitigation in capital pus
nithments; is now to be confidered.

Firft, There is to be obfervd a difference between the
times of war, or public infurreCtion, or rebellion, and the
times of peace; for in the times of war, and public rebel-
lion, when a perfon is under {o great a power, that he can-
not refift or avoid, the law in fome cales allows an impu-
nity for parties compeld, or drawn by fear of death, to do
{ome alls in themfelves capital, which admit no excufe in the
time of peace.

M. 21 E. 3. toram Rege- Rot. 101. Linc.  Walter de A-
Iyngton, and divers of his confederates at St. Botolph’s Re-
giam poseftatem affumentes, & ut de Guerrd infurgentes,
quendam Thomam de Okeham [utovem in capitancum, & miajo-
rem fuum eligeruns”, {eized on two thips, and took away
the corn () ; appointed a bell to be rung (4); and command-
ed, that at the ringing thereof ipfi & corum quilibet ¢ffens pa-
rati, Oec. ““ Bt plures bomines ville predicte, qui ad maleficia
“ [ua confentive noluerunt, ceperunt, {5 ecos fibi jurare feceruns
“ ad imprifas [uas manurenendds.” They were arraigned up-
on the indi¢tment, and committed: “ Ili, qui coacti fueruns
“ jurare, dimittuntur per manucaptionem 5 & illi, qui receperunt
““* denarios, petunt quod, ex quo patet per indittamentum pree-
“ di€tum, quod ipfi coalti fuerunt vecipere denarios contra volun-
“ tatem fuam, petunt, quod poffint quieti recedere ; & confide-

“ yarum

(44

(14

(44

4

©

(2) One hundred and twenty quarters  (0) Quandam communen coirfz2:cm
of corn, valie 36 crdinaverunt pulfari.



Yo! Hiftoria Placitorum Corone.

T

-

“ ratum eff per curiam, quod wibil mali in his veperitur 5 [fed
“ quia curia nondum advifatur, dies datus eft per manucapiionem ;
“ ideo venit jurara” 1 find no further proceeding againt
them. ' ‘
M. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P. €. p. 10,
Thofe; that {upplied with vi¢tuals Sir Fobn Oldcaftle, and his
accomplices then in rebellion, as is fuid, were acquitted by
judgment of the court; becaufe it was found to be done pro
timore morsis, T quod récellerunt, quam cito potsiertint : note,
it was only furnithing of viluals, and pro timore morsis,
which excufed them: for after the battle of Ewefbam in 49
H. 3. when that prudent a&t was made for the {ettling of the
kingdom, called Dictum de Kenilworth, thole, that were drawn
to aflitt the barons againft the king, tho they were not put
into the rank of thofe, that paid five years value, of their
lands for their afliftance, wiz. thofe, that gratis, &' voluntas
rie, €5 non coalti miferunt fervitia fua contra regem, &7 ejus fi-
lium (c); yet, it {eems, they were put to a {maller mul&t; for
by the 12th, 13th, 14th, and 1yth articles: “ Coacti, vel me-
“ tu dulti, qui venerumt ad bella, nec pugnaverunt, nec male
“ feceruns 5 impotentes, qui vi vel mesu coalti miferunt [ervis
““ tia fua contra regem, wvel ejus filiwm ;5 coalti, vel metu ducti,
qui fuerunt depradasores, &I cum principalibus predonibus pre-
dationes fecerunt, & quando commode potuerunt, recellerunt;
& ad domos vedierunt 5 [emptores [cienter verum alienarum
valorem bonorum, que emerunt, veftituant, & in mifericor-
dia domini regis fint, quia contra juffitiam fecerunt, quia rex
inbhibuit, jam dimidio anno elapfo ; | illi, qui ad mandatum comi«
tis Leyceftrie ingreffi fums Northampton, nec pugnaverunt, nec
malum fecerunt, [ed ad Ecclefiam fugerunt, quando regem veni
entem viderunt, & hoc fir antingium per bonos, [folvant,
» quantum valet terra eorum per dimidium annum 5 illi, qui ex
“ feodo comitis tenebant, fint folum in mifevicordia domini vegis :
I impotentcs,

(14
(44
(44
€¢
(14
111
[44
(44
(11

(4]

(c) Nor into the rank of thofe, who “ & complicium fuorum, attrahendo ho-
by lies and falfhood had drawn off others ¢ mines per mendacia & falfirates, infti-
to the earl of Leicefler’s party, and were  ““ gando parti comiris & fuorum, detra-
punithed with a mulét of two years va- hendo parti regis & filii fui, puniantur
lue, as by Arzic.11. © Laici_manifefte  “* per quantum vilet terra eorum per
 procurantes ncgotia comitis Leyeeftrizz @ duos anpos.”
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“ impotentes, O alii bommes, qui nibil mali fecmmt, fatim
« rebabmnt terras fuas, U damnd vecuperent in curia domini
“ yegis.’

But even in fuch cafes, if the whole circimftances of the
cafe be fuch, that he can {ufficiently refift, or avoid the power
of {uch rebelb, he is inexcufable, if upon a pretence cf fear,
or doubt of compulhon he affift them.

Now as to times and places of peace.

If 2 man be menaced with death, unlefs he will commit
an act of treafon, murder, or robbery, the fear of death doth
not excufe him, if he commit the fatt; for the law hath pre-
vided a fufficient remedy againft fuch Fears by applying him-
{elf to the courts and officers of juftice for a writ or pre-
cept de fecuritate pacis. (d)

Again, if a man be defperately affaulted, and in peril of
dedth, and cannot otherwife elcape, unlefs to {atisfy his af-
{ailant’s fury he will kill an innocent perfon then prefent: the
fear and altual force will not acquit him of the crime and
punithment of murder, if he commit the fact; for he ought
rather to die himfelf, than kill an innocent: but if he cannot
otherwife fave his own life, the law permits him in his own
defenfe to kill the affailant; for by the violence of the afs
{ault, and the offenfe committed upon him by the affailant
hlmfelf the law of nature, and neceflity hath made him his
own proteflor cum debito moderamine inculpate turels, as thall
be farther thewed, when we come to the chapter of homicide
fe defendendo. (*) '

But yet farther, it is true in cafes of war between fove-
reign princes the law of nations allows a prince to begin ho~
{hhty with fuch a prince, that defigns a war agamﬁ him;
and if the fear be real, and upon jult ground, son tansum de
potentia [éd & de Animo. Gros. de jure beli 1 Pacis, Lib. 11
eap. 22. §. 5. he may prevent the other’s altual aggreflion,
and need not expelt, till the other atually invade him, when
poflibly it may be too late to make a fafe defenfe; and the
realon is, becaufe they are not under any fuperior, that may

by

{2) Sec rhls writ in the Regifter, fol. 88.0. F.N.B. Ve!. I2dit. 9. N Ed/ 177
(*) ‘_((‘ v [{7‘{/ 33
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by his procefs or mterpofition fecure the prince againit fuch
a juft fear; and therefore in fuch cafe the law of nations al«
lows a prince to provide for his own fafety.

But it is otherwife between fubjeéts of the fame prince :
If A. fears upon juft grounds, that B. intends to kill him, and
is aflured, that he provides weapons, and lies in wait {o to doj
yet without an actual affault by B. upon 4. or upon his
houfe, to commit that falt, 4 may not kill B. by way of
prevention ; but he muft avoid the danger by flight, or other
means; for a bare fear, tho upon a jult caule, and tho it be
upon a fear of life, gives not a man power to take away the
life of another, but it muft be an altual and inevitable dan-
ger of his own life ; for the law hath provided a fecurity for
him by flight, and recourfe to the civil magiftrate for pro-
teCtion by a writ or precept de fecuritate pacis : and thus far
touching the privilege by reafon of compulfion or fear.

CHAP IX

Concerning the privilege by reafon of ne-
ceflity.

ALtho all compulfion carry with it fomewhat of neceflity,
and abates {fomewhat of the voluntarinefs of the alt
that is done, yet there are {ome kinds of neceflities, that are
not by any external compulfion or force.

Touching the neceflity of felf-prefervation againft an inju-
rious aflault fomewhat hath been faid in the laft chapter,
and more will be {aid hereafter in its due place : I fhall pro-
ceed therefore to other inftances.
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