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To the RIGHT HONOURABLE 

Sir J 0 S E P H J E K Y L L Knt. 

MASTER of th.e ROLLS, 

i\nd OI1e of his Majel1:y's moil: 
I-Ionourable Privy-Council. 

SIR, 

As it is to y~u that the public are indebted for 
refcuing this valuable work from the obfcurity 
wherein it had long lain, the preparing of 

which for the prefs you were pleafed to COlnnlit to nly 
care, I thought it be_c~me me to infcribe your na111e 
on that, to which you are [0 jufily intitled: Nor know 
I any to whom it could with greater propriety be ad­
dreH, than ·to one, who bears [0 near a refenlblance 
to the author in thofe great and good qualities, for 
which he was [0 defervedly efieemed. 

An unblemiihed integrity and upright conduCt in 
every charaCter of life, whether as a private perron, a 
fenator, or a judge; A generous franknefs and open fin­
cerity in conver{at~n; An unalterable adherence in an 
£lations to the prlnci pIes of civil and religious liber­
ty, accolnpanied with a ferious regard to true piety 
and virtue; A firm attachnlent to our confiitution in 
tinles of the greaten difficulty and danger; A diGnre .. 
reited zeal for the welfare of mankind, Inanifefted by 

unwearied 
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unwearied labours for the public good, uninfluenced 
by the {pirit of a party or any finiHer lTIorive, are ex­
cellencies, which no leis eminently difiinguiih you 
than they did the author of this treatife; and as- they 
procured him {uch a lafiing veneration and efieem, 
10 while the {arne cau{es are produCtive of the {arne 
effeCts, they will in like manner tran{mit your nlenl0ry 
to after-tin1es with honour and renown. 

To enlarge upon this {ubjeet, how agreable [oever 
to others, would I know be offenfive to you, who are 
nlore regardful of the approbation of your own 
mi!1d, than any outward appIaufes, and while you are 
intent upon really bein~ and doing good, are no lefs 
ftudiousto avoid all o1tentatious fhews of it. I [hall 
therefore only add, that I am, 

SIR, 

WIth great reJpea, 

Tour Honour's 

lVIoft obedient 

Humhle flrr"(){1nt~' 

Sal10IIl Em! yn. 
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THE 

PREFACE. 

T HE following treatife being the genuine off­
fpring of that truly learned and worthy judge 
Sir Matthew Hale (a) frands in need of no 0-

iher recommendation, than what that great and good 
nalne will always carry along with it. 

Whoever is in the leafl: acquainted with the exten­
five learning, the folid judgment, the indefatigable 
labours, and above all the unfhaken integrity of the 
author, cannot but highly efteem whatever conles fronl 
fo valuable an hand. 

Being brought up to the profeffion of the law he 
[oon grew eminent in it, difcharging his duty therein 
with great courage and faithfulnefs and tho he lived 
in critical times, when difputes ran [0 high between 
king and parlialnent, as at laft broke out into a civil 
war, yet he engaged in no party, but carried himfelf 
with fuch moderation and evennefs of temper, as 
tnade him loved and courted by all. 

It was this great and univerfal efleem he was then 
in, that lllade Cromwel fa defirous to have hin1 for 
one of his judges, which offer he would willingly have 
declined. Belng prefl: by CromrlJel to give his reafon 

[A] he 

(a) He was born at Alderley in Glott­
-frfler/bire, Nov. t, 1609. 

Wa~ enterd at A1agdalen-]{all in Ox­
ford in the 17th year of his age. 

_ Admitted of LineoLl1s- 17211, Nov. 8, 
161.9· . 

Made a Judge of the court of C0111mon 
Pleas 1653. 

Lord Chief Baroh of the Court of Ex. 
cbeqller, No", .. 7, T661"). 

And:J.t Jail: Lord Chief JuDice of the 
court of Ki17:g'S YJe11cb lIftry 18, 1671. 

Which place he rcGgned r b. w, 
1675 6. 

And died the Cbri,fimcrs [ollo·,,·;r.g, 
7]ec. :. 5, 1(i 7 G. 
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he at laft plainly told hin1, that he was not {atisfied 
,vith the lawfulnefs. of his autho~ity, arid the~efore 
[cru pled the acceptIng any c0111mlffion under It, to 

which Gromwet replied, that fince he had got the pof­
feiIion of the governlnent, he was refolved to keep it, 
and would not be argued out of it; that however it 
was his defire to rule according to the la ws of the 
land, for which purpo[e he had pitcht upon hilTI as a 
proper perron to be imployed in the adminiftration of 
jufiice, yet if they would not pennit him to govern 
by red gowns, he was reCol ved to govern by red 
coats. 

Upon this confideration, as alfo of the neceiIity 
there at all times is, that juftice and property ihould 
be pre[erved, he was prevailed with td accept of a' 
judge's place in the, court of conlmon-pleas, wherein 
he behaved with great impartiality, conftantly avoid­
ing the being concerned in any frate-affair, and tho 
for the Brfi two or three circuits he fat indifferently on 
the plea-fide or the crown-fide, yet afterwards he ab": 
folutely refufed to fit on the crown-fide, thinking it 
the fafer courfe in fa dubious a cafe. 

But notwithfianding his diflike to Gromwel's govern­
ment, yet this did not drive him, as it did fame o­
thers, into the extrenles of the contrary party; for up­
on the refl:oration, of which he was no inconfiderable 
promoter, he was not for making a furrender of all, 
and receiving the king without any refiricbons; on 
the contrary he thought this an opportunity not to be 
loft for lin1iring the prerogative, and cutting off {onle 
ufelers branches, that ferved only as infrruments of 
oppreilion, for which purpofe he moved, as bifhop 
Burnet relates (b), " That a con1mittee might be ap­
" pointed to look into the propofitions that had 
H been made, and the conceiIions that had been of-

I " ferd 
(b) 1Jzlrm:/'r. hifl. of own times, Fol. I. p.88. 
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" ferd by the. late king, and ,from thence to digeft 
" fuch propofitions, as they ihould think fit to be tent 
" over to the king. . 

This motion was feconded, and tho through general 
Monk's n1eans it faild of fuccefs, yet it {hewed our au­
thor's tender regard for the liberties of the fubjeet, 'and 
that he was far fronl being of a 111ind with thofe, who 
lookt on every branch of the prerogative as jure di .. 
tVino and indefeafibte. 

But notwlthfianding this attenlpt, which !hewed he 
was not cut Ollt for fuch cOlnpliances, as u[ually render 
a n1an acceptable to a court, yet fuch was his unble­
miilied character, that it was thought an honour to his 
rrjajefty's govenunent to advance hiln fidl: to the fta­
tion of Lord Chief Baron, and afterwards to that of 
Lord Chief JUlbce of the king's bench; nor indeed 
could [0 great a truft be lodgea in better ha.nds. . 

When he was firft pro1110ted, the Lord Chancellor 
Clarendon upon delIvering to him his cOlnmiffion told 
hiln am?ng other things, " That if the king could 
" have found out an honefier or finer man for that inl­
" ploynlenr, he had not advanced him to it, and that 
" he had therefore preferd him, becau[e he knew 
" no lie, that deferved [0 well (c). . 

t-c~ behaved in each of thefe places with {uch un .. 
corru-pt integrity, fuch impartial jufiice, {uch dili­
gence, candor, and affability, as juftly drew the chief 
practice after him, whitherfoever he went; he can ... 
Handy ibund not only the being corrupt, but every 
thing which had any appearance, or might afford the 
leafi: [ufpicion of it; he was Gncerely bent on difco­
vering the truth and merits, of a caufe, and would 
theretore b~ar with the ll1eaneft counfel, fupply the 
defeCts of the pleader, and never take it amifs, when 
{ulun1ing up the evidence, to be reminded of any cir .. 

cumftance 
(c) 11.ttrnet's life of Hale, Edit. uSa. p. 53. 
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cumil:ance he had 0111itted, for being in a high de­
gree po{feft of that qualification fa peculiarly necer­
f:'uy to a' judge, I Inean patience, (without which the 
moil: excellent talents may beconle infignificant,) no 
confiderations of his own convenience could prevail 
with him to hurry over a caufe, or difpatch it with­
out a thorough exarnination, for which reafon he 111ade 
it a rule, efpecially upon the circuits, to be iliort and 
fparing at meals, that he might not either by a full 
fromach unfit hinl{elf for tile due difcharge of his 
office, or by a profufe waite of time be obliged to put 
off, or precipitate the bufinefs that ca111e betore hinl. 

He was a great lamenrer of the divifions and animo­
fides, which raged [0 fiercely at that time among us, 
efpecially about the {maIler matters of external cere­
monies, which he feard might in the end fubvert the 
fundamentals of all religion: And tho he thought the 
principles of the non-conformiil:s too narrow and ftrait­
laced, yet could he by no nleans approve the penal 
laws, ,vhich were then made againfi them; he kne\v 
many of thenl to be fober, peaceable men, who were 
well affeCted to the government, and had !hewn as 
much diOike as any to the late ufurpation, and there­
fore he thought they deferved a better treatnlent; 
befides he lookt on it as an infringement on the rights 
of confcience, which ought always to be held facred 
and inviolable, and therefore u[ed to fay, that the 
only way to heal our breaches was a new all of uni-
formity, for which purpofe he concurd with Lord 
Keeper Bridgman and Bifhop Wilkins in fetring on foot 
a fchelTIe for the comprehenfion of the lTIOre mode­
rate diiTenters, and an indulgence towards others, and 
drew the Gune up into the torn1 of a bill, altho by a 
vote of the hOLlie of C0111n10nS it was prevented from' 
k>eing laid before the parlianlent. 

I • Tho 
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Tho by this n~ :a~1S he was hinderd ftom obtaining 
a repeal of thole laws, yet could he never be brought 
to give any coUntenance to the execut~on of them. 
I have heard it credibly related, that once when he 
was upon the circuit there happend to be a grand jury, 
who thought to make a merit of prefenting a worthy 
peaceable non-confornJ~it that liv'd in their neighbour­
hood; upon this occaiion our judge could not avoid 
reprimanding them for their ill-placed zeal, which 
vented itfelf this way, while no notice was taken of 
the prophaneneis, drunkennefs, and other immorali­
ties, which abounded daily amongft them; in {hort, he 
told them, that if they were reCol ved to perfift, he 
w·:)uld remove the affair to Weflminfler-HaLl, and if he 
could not then prevail to have a ftop put to it, he 
would refign his place, for he had told the king when 
he firft accepted it, that if any thing was preft upon 
hin1, which was againft his judgnlent, he would quit 
his poit. , 

He always retaind a ferious impreffion of religion, 
and in particular was a punCtual obferver of any vow 
Of engagelnent he had laid himfelf under. Having 
in his younger days on a particular occafion Inade a 
vow never to drink an health again, he could never 
be prevaild on upon any confideration to difpen[ewith 
it, altho drinking healths was then grown to be the 
faihionable loyalty of the times. 

And thus in every character of life he was a pattern 
well worthy of irnitation: in ihort, he was a public 
blefIing to the age he lived in, and not to that only, 
but by his bright and amiable example to fucceed­
ing generations; for as a pattern of VIrtue and. good ... 
neis will always be a filenr, tho iharp reproof to thofe 
who deviate 6:0111 it, fa to noble and generous minds 
it will not fail of being a mighty fpur and incentive to 

[BJ the 
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the imitation of it, and by that means leave a real 
and lafi:ing, tho feeret influence behind it. 

As he juil:1v merited the efleem of all, fo in parti ... 
cular he has" well deCerved of the profeiIion of the 
law, to which he was fo ihining an ornament; he con ... 
tributed more by his example 1;0 the removal of the 
vulgar prejudices againft them, than any argulnenc 
whatever could do. 

The great Archbifhop Ufher had entertaind forne 
prejudices of that. kind, but by converfation with 
our author and the learned Selden, he was convin­
ced of his rnifiake; our author declaring, " That 
" by his acquaintance with them he believed there 
" were as many honefi men among the lawyers pro .. 
" portionably, as an10ng any proteJfion of ll1en in 
" England. 

Never was the old monkiIh maxim, Bonus Jurijl4 
. malus Chrifla, nlore thoroughly confuted than by his 
exan1ple, he den10nftrated oJ a living argument, how 
practicable it was to be both an able lawyer and a 
good chrifiian; indeed he faw nothing in the one 
that was any way incompatible with the other, nor did 
he think, that an unaffected piety fat with an ill grace 
on any, be his ftation never fo high, or his learning 
never fo great; for tho he diligently applied himfelf 
to the bufinefs of his profeilion, yet would he never 
[uffer it fo to engrofs his time as to leave no room for 
matters of a more ferious concernment, as may appear 
,from the many tracts he has wrote on moral and reli­
gious fubjeCts. 

For this reafon, when he found the decays of na ... 
ture gaining ground upon him, he could no longer 
be prevaild with to fufpend the refolution he had 
taken to refign his place, that after the example. 
of that great elnperor Charles V. he nlight have an 

4 interftice 
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interfiice between the bufinefs of life and the hour of 
death (d). _ 

No wonder then that one fa great, fo good, lhould 
be loved and efteemea while living, lhould be revered 
and admired when dead; no wonder the king iliould be 
loth to part with him, who had been {uch a credit to 
his aovernment; tho had he held his place {orne few 
yeag lo~ge~, fuch a (cene of affairs di~ then open, as 
in all ltkelIhood would have greatly dlftrefi hIm how 
to behave, as well as the court how to get rid of one, 
who could not have been removed without great re­
proach, nor continued without great obfiruClion to 
the violent mea(ures, that were dien purfued. 

But it is time to fiop, for I mean not to write the 
hiftoryof his life, this would require a volume of it 
[elf, and is long ago performed by an able hand (e); 
I £hall therefore only fubjoin his charaCter as drawn by 
that learned . prelate and other eminent cotemporaries, 
by which it will appear, that future times cannot out,., 
go his own in the veneration and efieem they bore 
him. 

The biihop expreffes it in :!hart thus, " That he was 
• one of the greateft patterns this age has afforded, 
" whether in his private deportnlent as a chdfiian, or 
" in his public en1ploynlenrs, either at the bar or on 
" the bench (/) "; having given it more at large (g) 
in the words of a noble perron, whom he firies one 
of the greatefi men of the profeffion of the law (h), 
" He would never be brought to difcourfe of public 
" matters in private converfation, but in quefbons of 
" law when any young lawyer put. a cafe to hinl he 
" was very cOlnnlunic"ative, eipecially while he was at 

(d) Inter vitee negotia e5 nzortis di- • 
ern oportere [parium interccdere. Stra­
da de bello Belgico, Yo;. I. fub am10 
1555, 

(e) Bp. llurnet. 
(f: p. :'18. 
(g) p. 17'1.· 

" the 

( b) Suppofed to be the then earl of 
Nolti','gbam. 
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" the bar: But when he can1e to the bench, he grew 
" more reCerved, and would never fuffer his opinion in 
" any cafe to be known, till he was obliged to declare 
" it judicially; and he conceald his opinion in (Treat 
" cafes fo carefully, that the refl: of the judges ig the 
" fanle court could never perceive it, his Rea[on was, 
" becauft every judge oU$ht to give fentence according to 
" his own perjivajion and cor!fcience, and not to be jwa)'ed 
" by any rejpea or deference to another man's opinion: 
" And by this means it happend [olnetimes, that when 
" all the barons of the Exchequer had deliverd their 
". opinions, and agreed in their reafons and argu­
" ments, yet h~coming to [peak laft, and differing 
" in judgment from them, hath exprefl: hilnfelf with 
(' fo much weight and folidity, that the barons have 
" immediately retracted their votes and concurred with 
"hiln. He hath fate as a judge in all the courts of 
" law, and in two of them as chief, but frill where 
" ever he fat; all buGnefs ofconfequence followed 
" hinl, and no man was content to fit down by the 
,;, judgment of any court, till the cafe was brought 
" before him, to fee whether he were of the fame 
" nlind, and his opinion being once known, nlen did 
" readily acquiefce in it; and it was very rarely feen, 
" that any man attempted to bring it about again, and 
" he that did fo, did it upon great difadvantages, and 
" was always lookt upon as a very contentious per­
" fon; fo that what Cicero fays of Brutus, did very 
" often happen to hinl, Etiam quos contra ftatuit, 
" £quos placatifque dimifit. 

" Nor did nlen reverence hisjudgment and opinion 
" in courts of law only; but his authority was as great 
" in courts of equity, and the [an1e re(peCl: and fub­
" miff ion was paid' hinl there too; and this a ppeard 
" not only in his own court of equity in the .Exche­
" quer-chamber, but in the Chancery too, for thither 

4 " he 
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" he was often called to advife and aiIift the lord chan­
" cellor, or lord keeper for the rime being; and if 
" the ca.ufe were of difficult examination, or intri­
" cared and entangled with va.riety of fettlenlents, no 
" man ev·er ihewed a more clear and difcerning judg­
" ment: If it were of great value, and great perfons 
" interefted in it, no man :!hewed greater courage and 
" integrity in laying afide all refpect of perfons: 
" When he canle to deliver his opinion, he always 
" put his difcourfe into fuch a method, that one part 
" of it gave light. to' the other, and where the pro­
" ceedings of Chancery lTIight prove inconvenient to 
" the [ubjeCt, he never fpared to obferve and reprove 
" thein: And from his obfervations and difcourfes, the 
" Chancery hath taken occafion to efiablifh 111any of 
" thofe rules by which it governs it [elf at this day. 

" He did look upon equity as a part of the com;.. 
" mon Law, and one of the grounds of it; and there­
" fore as near as he could, he did always reduce it to 
" certain rules and principles, that men might fiudy it 
" as a {cience, and not think the adnlinifiration of it 
" had any thing arbitrary in it. Thus enlinent was this 
" nlan in every Hation, and into what court [oever he 
" was called, he quickly made it appear, that he de­
" ferved the chief [eat there. 

" As great a lawyer as he was; he would never [uffer 
" the firicrnefs of law to prevail againfi confcience; 
" as great a chancellor as he was, he would make ufe 
" of all the niceties and fubtilties in law, when it 
" tended to fupport right and equity. But nothing 
" was nlore admirable in him, than his patience: He 
" did not affect the reputation of quicknefs and dif­
" patch, by a hafiy and captious hearing of the coun­
" iel: He would bear with the meanefi, and gave eve­
" ry nlan his full [cope, thinking it much better to lofe 
" tilDe than patience: In fumming_ up of :;\,11 evidence 

[C] , . " to 
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" to a jury, he would always require the bar to inter­
" rupt hinl if he did mifiake, and to put him in nlind 
" of it, if he did forget the leaft circunlfiance; fome 
" judges have been difturbed at this as a rudenefs, 
" which he always looke upon as a fervice and re­
" [peCt done to him. 

" His whole life was nothing eIre but a continual 
" courfe of labour and induihy, and when he could 

~ 

" borrow any time fron1 the pu blie ferviee, it was 
" wholly enlployd either in philofophical or divine 
" 111editations, and even that was a public ferviee toO, 
" as it hath proved; for they have occafiond his wri­
" ting of fuch treatifes as are become the choicel1 
" entertainn1ent of wife and good men, and the world 
" hirh rearon to wiLh that nlore of thenl were print­
,~ ed: He that confiders the aCtive part of his lIfe, 
" and with what unwearied diligence and application 
" of ll1ind he difparched all 111ens bulineis, which 
" call1e under his care, will wonder how he could find 
" any tilne for contell1pb.tion: He that confiders again 
" the various fiudies he pail: duo, and the n1any col-, 
" leCtions and obfervations he hath made, nlay as 
" jufily wonder how he could find any time for ac­
" tion: But no man can wonder at the exeln plary pie­
" ty and innocence of (uch a life fo fpent as this was, 
" wherein as he was careful. to avoid every idle word, 
" fo it is manifel1 he never fPent an idle day. They, 
" who came far iliort of this great Inan, will be apt 
" enough to think that this is a panegyric, which in­
" deed is ahiftory, and bur a little part of that hifio­
" ry which was with great truth to be related of him. 
" Men, who defpair of attaining [ueh perfection, are 
" not willing to believe that any man eJfe did ever ar­
" rive at {uch a height. 

" He was thegreateft lawyer of the age, and might 
" ,have had what 'practice he pleafed, but tho he did 

'. 3 " moil: 
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" moil: confcientioui1y affeCt the labours of his profef­
" fion, yet at the fiune time he defpifed the gain of 
" it; and of thofe profits which he would allow hiln­
" felf to receive he always fet apart a tenth peny for 
" the poor, which he ever difpen(ed with that fecre­
" cy, that they who were relieved, feldom or never 
" knew their benefaCtor: He took more pains to avoid 
" the honours and prefennents of the gown, than 
" others do to conlpa{s them. His Inodefiy was be­
" yond all example, for where fOlne Inen who never 
" attaind to half his knowledge, have been pufft up 
" with a high conceit of thelnfelves, and have affeCt­
" ed all occafions of raifing their own efieem by de­
" preciating other men, he on the contrary was the 
" moa obltging lnan that ever praCtifed: If a young 
" gentleman happend to be reraind to argue a point 
" in law, where he was on the contrary 'fide, he 
" would very often Inend the objeCtions when he 
" caIne to repeat theIn, and always commend the gen­
" deman, if there were room for it, and one good 
" word of his was of more advantage to a young man, 
" than all the favour of the court could be ". 

Upon the prolnotion of lord chief juftice Rainf-
ford, who fucceeded hiln in that office, the then lord 
chancellor exprefl hin1felf thus, (i) " The vacancy of 
" the [eat of the Chief Jufiice of this court, and that 
" by a way and means [0 unufual, as the refignation 
" of him, that la'rely held it, and this too proceed­
" ing fronl fo deplorable a caufe as the infirmity of 
" that body, which began to forfake the ablefi lnind 
" that ever prefided here, ha th filled the kingdom 
" with lamentations, and given the king many and 
" penfive thoughts how to fupply that vacancy a­
" gain, " and then addrel1ing hlm(elf to his fucceifor~ 
" the very ,labou~s of the place, and that we~gbt ane;! 

U· fatigue 
(i) 7Jurnet p. zq, 2,17. 
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" fatigue of bufine[s, which attends it, are no finall 
" difcouragenlents; for what llioulders lTIay not jufily 
" fear that burden, which made hinl froop, that went 
" bernre you? Yet I confefs you have a greater dif­
" couragenlent than .th~ mere burden ~~ your place, 
" and that is the unl111ltable exanlple of your plede­
,~ ceiTor; Onerofum eft fuccedere bono principi was the 
" laving of bilTI in the panegyric, and you will find 
" it: -fa tOO, that are to fucceed [uch a chief ju1hce, 
" of fa inde£,ttigable an indufiry, [0 invincible a pa­
" tl~nce, fo exen1plary an integrity, and fo magnani­
" IT10US a contempt of wordly thIngs, without which 
" no l11an can be truly great, and to all this a man that 
" was [0 abfolute a l1}afier of the ftience of the law, 
" and even of the nl0n abfirufe and hidden parts of 
H it, that one n1ay truly fay of his knowledge of the 
" law, what St. Auftin {aid of St. Hierom's knowledge 
" in divinity, QJtod Hieronymus nifcivit, nullus moria­
" lium unquam Jcivit. And therefore the king would 
" not [uffer hinlfelf to part with fo great a nlan, till 
" he had placed upon hilTI all the n1arks of bounty 
" and eiteel11, which his retired and weak condition 
" was capable of ". 

To ~his the new chief jufiice, fpeaking of his pre­
. deceiT<?r, an[werd in the following words. 
" A perron in whom his enlinel1t virtues and 
" deep learning have long managed a conteft for the 
" fuperiority, which is not decided to this day, nor 

." wI11 it ever be determined 1 fuppofe, which ihall 
" get the upperhand: A perron that has [at in this 
" court many years, of whofe actions there I have 
" been an eye. and ear wirnefs, that by the greatnefs 
" of his learning always charmed his auditors to reve­
" rence and attention:' A perfon of who111 -1 think I 
" Ulay boldJy L1.Y, that as former !imes cannot ihew 
~' any fuperior to him, fo' I anl co~fident fucceeding 

. 3 " and 
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" and futl1re rinle will never fnew aiiy equal. Thefe 
" confiderations heightend by what I have heard trorn 
" your l<:>rdihip concerning hinl nlude 111e anxio

1

us ~nd 
" doubtful, and put ll1e to a fiand how I fhouHl fuc­
" ceed to able, fa good, ano fo great a ll1an: I [ doth 
" very lTIuch trouble, ll1e, that I, :vho in .conlp~rircn 
" of hin1 an1 but hke a candle lIghted 111 the iun­
" fhine, or lIke a glow-wornl at ll1id-da:", ihould fuc­
" feed [0 gteat a perfon, that is and will be fa emi­
" nendy fan10us to all pofierity, and I 111Ufi ever wear 
" this motto in my breafi to c0111fort 111e, and 111 n-!}­
" aCtions to excufe me, 

" Sequitur, quam 'Vis non pa!Jibu$ If.quis. 

Mr. Baxter, with whonl our al1thor was very ihr'illlute 
towards the latter part of his life, de[cribes him in 
the(e words (k), " Sir Matthew Hate, that unwearied 
" Hudent, that prudent nlan, that folid pbilofopher, 
'c that fan1011s lawyer, that pillar and bufis of ju1l:ice; 
" who would not have done an unjuft aCt for any word~ 
u ly price or l1lotive, the ornalnent of his ll1ajeity's go.:. 
" vernment, and honour of Engl~nd, the higbell fa.;. 
" culty of the foul of Weftminfler .. Hall, and pattern td 

4C all the reverend and honourable judges; That godly 
" ferious praCtical chrifiian, the lover of goodnefs and 
" all good nlen, a lanlenter of the clergies [elfiIhnefs 
" and unfaithfllinefs and difcord, and of the fad divi .. 
" fions following hereupon, an earneR defirer of their 
" reforlllation, concord, and the church's peace, and 
u of a refornled aCt of uniformity, as the beft and ne ... 
" ce{fary means thereto; That great contenlner of the 
" riches, ponl}? and vanity of the world; That pattern 
" of honefr plainnefs and hunlility, who while he 
" Hed fron~ t}le h?l1our, tbatrpu;fued him, was r~t 
" Lord. ChIef Jufbce of the KIng s .. bench, after beln?; 

[D] - " lcn~~ .. 
(k) Yiaxtcr's notes on Lord Iiale;s life, p. 43. 
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" long Lord Chief Baron of the Exchequer; living" 
" and dying, entring Ol~, ufing, and vOluntarily fur-. 
" rendrina his place of Judicature with tbe 1110it uni­
" ver[allgve, honour and praiCe, that ever did Englijh 
" fubjeCt in this age, or any that juft hifiary doth ac­
H quaint us with, f.5 c. e5 c. f5 c. " .1 

Thus far for the author. 

.. As to the work it [elf, if any of our author's per­
fornlances Inight challenge the precedence of the reft, 
this. [eelus to have the jufteft clainl to it, as being a 
favourite work, which he often reviewd, and was at 
vaft pains and charge in furnilliing himfelf with proper 
materials for. 

His conlpaffionate concern for the lives and liber­
ties of nlankind on the one hand and for preferving 
the public peace and tranquillity on the other had 
poffeft him with an opinion of the high inlportance, 
that the pleas of the crown, efpecially thofe relating 
to capital offenCes, :!houldbe reduced to certain rules, 
and thofe rules clearly and plainly underfiood, that [0 
there might be as Ii.ttle ro~m left as pofIible either for 
erring in or pervertIng of Judgment. . . 

It was this led him to make the crown-law his prin­
cipal fiudy, to which he applied hin11elf with great 
afIiduity, for as billiop Btwnet {peaking of this trea­
rife infornls us (I), " It was by n1uch (earch and long 
" obtervation he compafed that great work concern­
,~ ing it". The [alne author acquaints us (rn), that 
.he had begun his collections relating hereto in the 
reian of King Charles 1. " but after tfie king was ll1ur­
" ~erd he laid them by, and that they might not fall 
" into ill hands, he hid thenl behind the wain[co.rring 
" of his fludy, for he !aid, there was no rnorc occaJio~ 
" to uJe them, tilt the king /hould be again reftored to 

I H his 
(I) p. 90. (m) p. 39-
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" his right, and [0 upon his ll1ajefiy's reftoration he 
,~ took tllenl OLlt, and went on in his deGgn to perfect. 
" that great work. ". 

Hence it appears highly probable, that he ihtend.;. 
ed this work tor the public, altho the bufinefs of his 
Hation did not afford hiln lei(ure to publiih it du~ 
ring his life; however about four years after his death 
the houCe of Comn10ns took fingular notice of it, and 
thought it a work at fuch coniequence, as to pais a 
vote (n) defiring his executors to pril~t it, ancl appoint­
ed a con1n1ittee to take care thereat, but that parlia­
Ineut being foon after diffolved (0) this defign drapt. 

Sonl'~ years fince there was publifhed a treatife, il1ti­
tIed, Pleas of the Crown by Sir Matthew Hale, but 
this was only a plan of this work, containing little 
1110re than the heads or divifions thereof, concern;. 
ing which the editor in his preface expreifes himielf 
thus, " He [ OUf author] hath written a large work up­
" on this fubjeCt, intitled, An Hiflory of the Pleas of 
"the Crown, wherein he Ihews what the law ancient! y 
,~ was in thefe matters, what alterations ha ve frol~l 
" tin1e to rin1e been nlade in it, and what it is at this 
" day; He wrote it on purpqfe to be printed, finiihed 
" it, had it all tranfcribed jor the prep in his life-tin1e, 
" and ·had revifed part of it after it was tranfcribed. ) 

It is therefore to be hoped, the publication hereof 
will not be thought any way to interfere with the di­
re~ion of his ~il1, 'That none of his .lVlSS jhoufd be 
prInted after ~IS d.eat?, ex~ep~ fuch. as he fhould give 
or~er f~r during hiS Life, hIS Intennon for printing it 
beIng fo apparenr, as nlay well amount to an order 
for {a doing. ~ 

Befidesas bifhop Burnet obferves (p); tbis prohibi .. 
tory clanfe in the will feenls in fOlne Ineafure to be re­
voked .by his codicil, wherein he orders, that if any 

J ~ 

book 
(12) Nov. 29. 1680. -(0) 7all. 18. 1680. 
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book of his zcriting jhould be printed, then lv/;at jhould 
be (li'Ven as a conjideration for the copy J!Jould be dl'vi j'(/ed, 
&~ a kind of H11plicarion, that he had left the prinr­
ina thereof to the difcretion of his executors. 

uThe aboven1entiond writer fllrthe: obferves( q), 
that his Ul1willingnefs to ha~e any of Ius works pnr:teJ 
after his death proceeded tronl an apprehenfion, left 
they ihould undergo anr expurgations or interpolations 
in the licenCIng then1, tor this, he faid, might in mat­
ters of lazv pro'Ve to be of Juch mi{chiervous corljequence, 
that he was re{ol'Ved none of his writings jhould be at 
the mercy of the licer!fers. 

But as there is no fuch thing required by the laws 
now in being, that reafon is at an end, and the reader 
may be aifured that the edition here offerd to the 
publick is printed faithfully from the author's orjginal 
,man ufcri pt. 

This il1anufcript confifts of one thick folio volun1e 
'all in our author's own hand-writing, from whence it 
was tranfcribed in his life-tilne, and the tran[cri pt has 
iince been bound up in feven fillall volunles in folio. 

It had been by him revifed as far as Chap. 27. in 
the firfi part, lJJiz..", about the nliddle of the third vo­
lume, as appears fro111 nlany interlineations and addi­
tions in his own hand; the correCtions in the remain­
ing part are in another (very nlodern) hand, and in 
fon1e places not very agreeable to the {cope of the ar­
gU111ent. 

This rranfcript therefore fo far as revifed and correct­
ed by our author (and no farther) may be deemed the 
original finiihed and perfeCteJ, but {ince even in this 
part there are in fOlne places leaves taken out and 
others inferred in their 1'00111 in a different hand, 
unauthenticated by our author, and {0111etin1es quite 
difturbing the coherence and connexion of the dif­
. . I courfe, 

(q) p. 186. 



--~~---.---.---"'--~-. p... 
.. 

The PRE F A C E~ xvii 

cour[e, it was not thought warrantable to confider fuch 
interpolations as a part of this treatife, for as it can­
not be doubted but great regard will be always paid 
to the perfonnance of fo eH:eemd an author, it is a 
piece of juftice due both to the author and the pub­
lic, that nothing {houid be herein inferted, but what 
is undeniably his, and carries .evident 111arks of being 
bv him intended as part of thIs work. 

• The title hereof was nanled by our author hilnfelf 
Hiftoria Placitorum Coron.£, for he" intended, as appears 
fro111 the Proemium, to have taken in the whole body 
of the crown-law, as well in relation to 111utters civii, 
as 111atters criminal, for which purpofe he once defign­
ed to have added two more books upon this [ubject, 
the one concerning offenCes not capital, the other 
touching franchiCes and liberties, but to the great de­
trin1ent of the public neither of theCe appears ever to 
have been con1po[ed by hin1, fo that as it now Hands 
it treats only of offenCes capital, which is indeed the 
Inofi: inlportant branch of the crown-law, being what 
moa nearly affects the life' and liberty of the {ub .. 
jecr; beGdes i11 treating hereof he has unavoidably 
explaind ulany incidental ll1utters equally applicable 
to offenfes not capitaL 

The firft part of this work relates to the nature of 
the offenfes, rui~. the feveral kinds of treafon, herify 
and felony; the {econd of thefe, herefy, being an of­
fenCe of a {piritual nature, of which it was not our 
author's purpoCe to treat, was at firtl wholly olnitted 
by hiln, but afterw~u:ds confidering, as I Cup'poCe, that 
by its being circu1111cribed by ace of parlian1enr, 'Vi-~. 
I Eliz .. it becalne an otlenfe of tenlporal cognizance, 
he thought proper to infeft a chapter upon that head. 

The fecond part relates to the n1anner of proceed .. 
ing againfi offenders, wherein are confiderd the Jurif.. 

[EJ dicbo~ 
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diCtion of the feveral courts, the lnanner of appre­
hending, COll1111irring, bailing, and arraigning orlen­
ders, tbeir feveral pleas, bringing thell1 to trial, judg ... 
ll1cnr, and execution. 

Having thus given [Ol1le general account of the au­
thor and the work, it will be proper in the next place 
to acquaint the reader with the part I have had in this 
edition, which has been to fupervife the printing there­
of that it be agreeable to our author's 111anufcripr, 
w hieh being written in a very obfcure hand ll1ight by 
one wholly unacquainted with the law have been fre­
quently l1)liluken. 

To 111ake this work the 1110re authentic the {everal 
references herein Inade to the records have been com­
pared with the originals at the re{pccrive offices in the 
ToLver and Weflminjter. 

I b8. ve alfo carefully exmuined the feveral quotations 
fro111 the year-books, reports, f5 c. Hlany of which be­
ing quoted without folio or page or elfe ll1if-quoted 
have with no finaH trouble been {upplied and rectified, 
for our author not having always bad leiftlre to con[ult 
the books tbenl{elves has frequently copied £1'0111 the 
111if-prin ted q notations in the 111m'gin of lord Cuke's 
third volu111c of his Infiitutes. 

As it cu?not be expeCted but in the vlriting fo large 
a njanufcnpt {on1c words ll1Uil currente calamo have 
been onliued or wrong written, I have in {Ol1le few 
places taken the liberty to add or alter a word or two 
to preferve the {enie, but have been particularly care­
ful to difiinguiili {uch addition or alteration within 
crotchets, that I nlight not impofe nly judgn1ent on 
the reader, but leave hilTI to judge for himfelf, whe­
ther the drift of our author's reafoning do not re­
qUlre It. 

I have 
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I have likewife fubjoind a few notes containing 
fame obfervations from the records, as alfa remarK­
ing, where the law hath been finee explaind by later 
reiolutions, or alrerd by fubfequent acts of parliament; 
but as thefe acts are fometin1es very long, confifiing 
of many claufes, the reader is defired to ufe the fame 
caution here, which is recommended by our author (r) 
with regard to thofe recited in the work it [elf, '7)jz,. 
" that he rely not barely upon the abfrract:s thereof 
" here given, but perufe the fratutes thenlfelves in the 
" books at la.rge. " 

I am fenfible many 11i ps and omiffibns mufi needs 
have happend in the fupervi(tng fo large a work of fo 
'Critical a nature, but hope that will plead illy ex(u[e, 
{It leaft to thofe, who i confider rhe wide difference 
between perufing it in a fair print and in a difficult 
n1anufcript. 

•. (rJ Part!. p. z.6r. 

Marc'h 30. 
173 6• 
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T ROE JJ!1 I V ill. 

The Method of the Work intended. 

H AVING an intention to make a fun colIeB:ion of 
. the Pleas of the Crown, I {hall divide thofe pleas into 

two general traB:s. 
The firft concerning pleas of the crown in matters cri­

minal. 
The fecond concerning pleas of the crown in matters civil, 

namely concerning franchifes and liberties. 
The former will be the fubjeB: of the Bdt and fecond books, 

the latter of the third book. 
FirG: therefore, I fhall begin with the feveral kinds of 

crimes, that make up the fubjeB: matter of my ErG: and fe­
cond book. 

Crimes that are punifhable by the Ia\V5 of England are for 
their matter of two kinds. 

I. Ecclefiaflical. 
2. Temporal. 
The former of thefe, namely fueh crilnes as I call EccleA 

fiaftical, are of eeclefiafiical cogniz1nce, and tho all exterll:11 
jurifdiB:ion, as well eccleiiafiical as temporal, is derived from 

Vol. I. [ b ] the 
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the crown of England, anel all crinlinal proceedings in the ec­
defiaHical court.s are in [0111e kind Placita coronte, [uits for the 
kina, and [uch as he may pardon or di[charge, as being his own 
fuit~, yet thefe I fhall not meddle ~ith at th~s time. 

'.i'he Jecond fort, 7Ji-Z. Temporal cnmes, whICh are offenfes 
againfi the laws of this realm, whether the common law or 
atts of parlialnent, are divi.d~d ,into two generalran~s or di­
Hributions in re[pett of the pumfhments" ,hat are by law ap­
pointed for thern, or in ~ rdpea of their natnre or degree ; 
and thus they n1aY be divided into capital offenfes, or of. 
fen[es only crilninal; or rather and more properly into 

Felonies and 
•• • ~ .',... ~ -.,.-... ~ ~- .--. -I 

. Mifdemeanors, , 
becau[e there is no capital offenfe but hath in it the (rilne of 
felony, and yet there be fOlne felonies, that are not, in their 
nature capital, whereof hereafter.' 

Crimen capitate, or felony in this acceptation is of two kinds; 
namely 

That which is complica~ed, -and hath . a greater offenfe 
joined with it, natnely Treafon~ ~nd 

That which is fimply Felony. 
Touching the former of there, namely Treafon, it is that 

capital offenfe, wbich is committed againH fome fpecial civiJ 
obligation of fubjeaion and, faith nl0re than is found in other 
capital offen[es, and therefore it hath the denomination of 
proditio, and the offenfe is laid to be done proditorie. -

This offenfe of Treafon is of two kinds, nalnely 
That which is againil: the higheH civil obligation, name: 

ly againft the king, his crown and dignity, which is called 
Iligh·trea~on, . 

Or againfl: fonle other, to whom a civil obligation of faith 
is made or implied, which is called Petitatreafon. 

The offenfes of high-treafon are of two kinds, vi~ .. 
Such as were trea[ons by the common law, or 
Such as were made fo by fpecial ails of parliament. 
The offenfes of fimple felony are likewiie of the [anle di. 

ftribution, namely 

I ~l1ch 
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Stich as were felonies at common law, and 
,Such as are by act of parliament put into the degree, or 

un.der the puniihment of felony. 
And the fame difl:ribution is to be made touching m{de-

1J1e.af}Qr~, namely Jhey are ' 
Such as are fo by the common law, or 
Such as are fpecially lnade puni£hable as mifdemeanors 

by~lt! of p,arli4ment• 
This is the general order and difiribution of the firIt and 

fecond book of this traB:ate, namely concerning the n1atters 
of the" pleas' of the crown :il1 ,cri~ninals, or thofe crimes, 
,vhich come under the cognizance of the ~ law$ of this king­
dom, wherein the profecution is pro rege, or in his n~l1ne 
or right, as the common vinde:< of public injuries or . 
cnmes. 

The particular enumeration of thefe feveral offenfes is 
Inuch of the bufinefs of thofe charges, that are given to the 
grand jury by the juftices in their feveral feHions; and they 
were for the mofl: part heretofore contained in certain articles 
or heads of inquiry deliverd out in writing to the feve­
ral inquefl:s, and were often ilyled Capitula placitorum cora­
nee, fuch were thofe of R. I. tnentiond by Hoveden p. 744, 
183. which were deliverd to the inquifitors in every wap­
pentach or hundred, and to the jufl:ices itinerant to make in­
quiry upon, and by them to the grand inquefl:s; and fuch 
were thofe Articuli itineris declared by Bracton, Lib. III. de co­
rona, cap. I. and printed in the old Magna Carta for the ju­
fEces in eyre to n]ake inquiry upon, which I £hall not here 
repeat at large, but ihall take them up as I ihall have 
occafion to ufe them. 

The order,. which I fhall obferve in thefe Pleas of the 
crown will be this : 

1. In the firft book I will confider of capital olfenfes, Trea .. 
fans and Felonies, which book will be divided into two 
parts, 

J. The 
j. • 
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I. The enumeration of the kinds of treafons and felonies, 

as well by common law, as by aas of parliament. 
2. The whole method of proceedings in or upon them. 

II. The fecond book will treat of matters criminal, that are 
not capital; and 

III. The third book will be touching franchifes and liher~ 
ties. (*) 

(*) That which is here offerd to the books having, as I have been credibly 
public is only the firO: of there books, informed, never been compored by our 
confifiing of two parts; the other two author. 

I 

HIS T 0 .. 
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HISTORIA 
PLACITORUiW CORON/E. 

PART I. 

C 'A P. I~ 

Concernill! Capital Punijbmeittf. 

B' . E I N G to treat concerning capital ofrenfes~ it will not 
be . alnifs to premife f0111ething touching capital pu~ 
niihments. 

-Laws, that are introduced. by cuil:om, or infiituted by the 
legiilative . authority for the good of civil focieties, would be 
of little effeB:, unlefs they had alfo their fanB:ions, ilnpofing 
penalties upon ,the offenders. of thofe laws. 

Thefe pen:ilties are various according to the feveral na­
(ures of the offenfes, or the detriment that COlnes thereby to 
civil focieties; fome are only pecuniary; fOlne corporal, but 
not capital, fuch as inlprifonment, itiglnatizing, banifhnlenr, 
fervitude, and the like;. others are capital, ultimum jupplicitlm, 
or death; and that death fometimes accompanied \\-ith greater, 
iometilnes with le[s degrees of feverity. 

So that, altho offenies againfi the good of l1l11nan foeiety 
be many of rhetn prohibited by the laws of God and nature, 
yet the puniihlnentsof all fuch cffenfes are not detennined, 
by the law of nature to this or that particular kind, but are 
for the lnoH plrt, if not altogether, left to the pof1tl1"t' laws 
and confiitlltions of [e\Tcral kingdolTIS and H:lt(~·S, 

B .And 
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... L\.nd therefore, altho Inofi certainly the penalties infiituted 
by God himfelf among his antient people upon the bre:1ch of 
their laws \vere with the higheil: wifdOln htted to that frate, 
and all laws and infrituted punifhments fhould come up as 
near to that pattern, as may be; yet as to the degrees and 
kinds of puniihments of offenfes in foro civili vel judiciario they 
are not obliging to all other kingdoms or frates, but all frates, 
as well chriHian as heathen, have varied from them. 

And therefore it will not be amifs to infiance in the various 
kinds of puniihments infliCled by the feveral laws of feveral 
~ountries, efpecially in thofe two ofFenfes of homicide and 
theft, which are the moil common and obvious offenfes in aU . 
countnes. 

By the antientefi divine la"r, that we read, the punifh­
ment of homicide \vas \v!th death. Gen. ix. 6. WhoJoc'ver 
/beds man's blood, by man /ball his blood be /bed. (a) 

And the judicial la\v given by MoJes was purfuant to it, 
with fome temperaments and e:xplanations. Exod. xxi. 12, 13_ 
14· He, that fmiteth a man, fo that he die, /ball Jure!y be put 
to death. And if a man lie not in wait, but God deliver him 
into his hand; then I will appoint thee a place, whither he flall 
flee. But if a man comeprefun1:ptuouJly upon hit neighbour to flqy 
him with guile; thou /halt take him away from mine altar, that 
he may die. And v. 18, 19. And if men ftrive together, and 
one fmite another with a /lone, or wit/) his fifo, and he die not, 
but keepeth hi! bed; if he rife again, and walk abroad upon 
hi! fiaff, then /ball he, that fmote him, be quit; only he fba!l 
pay for the -lofs of hi! time) and for his cure. 

And what this delivery by God of a Inan into his neighbour's 
hand is, is befl: expounded Deut. xix. 4, 5, 6, I I, 12. fllhofo kif­
leth his neighbour ignorantly, whom he hated not in time pajl, 
As where a man cleavethwood, and the ax jlieth from the helve, 
and killeth a man, he /bali It) to the city of refuge (b), left· 

(a) This law bein?, given to Noah, 
from whom all men are derived, is not 
peculiar to the lfraelites; but, as our 
author obferves below, is binding on all 
Ulankind. 

I 

the 

(b ~ Conce~ning t]1efe cities of refuge~ 
fec Exod. XXI. 13. Numb. xxxv. 'lJeut. iv. 
41. t5 JCq. .7cfo. xx, xxi. Selden: de 
jure iialtLrali~ ~ c. Lib. IV. cap . .:.. 
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the avenger (c) of blood pmfue, and fl4v him while his heart 
is hot; n:hereas he. was not worth;; of de.lt.\ in that he hated hi'm· 
not in time pafl: But if any man hate his neighbour, and lie itI 
wait for him, and rife up againji him, and !;1ite him mort.tl!v, 
that he die, and be }ieetb to one of thole ~itjes, the elders (If hIS 

city /hall fend and fetch bini thence, and deli'ver him L:"~to th~ 
hand of the avenger of blood, that he mtl)1 die. ( d) 

Again; Exod. xxii. z~ If a thief be found breaking ujJ, 
and ,be Jmittel1, that he die, there Jhall no blood l'e Jhed f~' 
him: if the fun be rifen upon him, there jb,,111 blood be foed fur 
him; fur he Jhould make full reftittttiof/,; if he h"J,ve nothing, 
then he {ball be fold for his theft .. 

Upon thde judicial ,laws, thefe things are obfervable; 
t. tlutby thefe laws the killing of a lnan by malice fore~ 
thought, or upon a fudden falling out, were both under the 
falne punifhrnent of death. (e) 2. That the killing of a man 

. (c) Who this avenger of blood vns, is 
no where exprdly faid, it is generally 
fuppofed that he was the next heir to 
the perron flain. See Seldm: de .iur. 
~2at; Lib. lV. cap. 1. f!$ de juccejfl01zillllS 
i,1t bona defttnEli: but the truth is, the 
Hebrew words Gael ba dam; here ren­
(ler'd the ave11ger of blood, Jhbuld be ren­
oer'd the 12Cxt of blood, for Geel propdly 
fignifies one of the fame killdred; it is 
fo rendei-'d Rutb 1I~ 20. and UI. 9; 12; 

and is ufually expn;ifed in the [eptuagint 
by rL,}X1r;E1JC<lV, which denotes aIle near 
of kin .. 

(d) If there was no avenger bf blood, 
or if he would not or could not kill the 
llayer, the {layer waS capitally punifhed 
by a. judicial [cntence; and no ranfom 
or recompence was aomitted. Numb. 
xxxv. 31. Seldm: de jllr. 1tat. Lib. IV. 
cap. I. i7z ji,ze, even tho the perron 
flain Jhould before his death defire that 
the llayer lhould he forgiven. !.faimo-
1tides More Nevochim, Pars III. cap. 41. 
for all voluntary homicide was inexpi­
able, as appears from Numb. XV. 27.---­
; r. .and the cafe of'Ilavid in the matter 
of Uriah, P(:zt. LI. 16. there was one 
£at~ indeed of capital homicide, wherein 
a ranfom was allowed, viz. If an ox were 
wont to pufh with his hQrn,. and it had 
bt:(;n tdlifitd f') his owner, and he had 

by 

not kept him in; [0 that l1e had killed,~ 
man or d woman; the owner was to be 
put tb death, he being look'd on as the 
author of the murder; who would not 
prevent it, when ht.: h.ad warning; and 
might have done it; however, tbig be­
ing a cafe of grois negligence, r:ithd 
than wilful malice, hew:ls permitted to 
red~m his life by paying the ranfom, 
which was laid upon him Exod; xxi. 29. ,0. The price of a f(;fVant was thirty 
ihekel~ of filver. Ibid. v. 3~. and that I)f 
a freeman was generally double; viz. fix­
ty fhekels. lIfaillt01Z •• Wore Nevocbim, 
Pars III. cap. 40. 

Thi3 was al[o feldny by the common 
law of El1glaud, for by fuch fuffer:lllCe 
the owner feem'd to have a will to kill. 
Slam}: P; C. I;. Fitz. Cor. ,t 1. 

(e) The law was generali That 'who­
ever Jmiteth a malt, fa that be die; jhall 
fitrelj be put to death Exotl: xxi. 12. 

There were indeed [ome exceptions from 
this general law; but, fetting afide tr,e 
cafe of an houfebreaker in the night, 
they all related to cafual involuntary ho­
micides; there is not one exception of 
a voluntary deugned killing; whether Cud· 
den or premeditated, (whatever inrcrrre­
t:itions might be afterwards made by the 
.7cwifb Rabbl's, who made the command­
mClm of ~ii of none effect thro' their 

tradJtion~" 
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by rnisfortune ,vas not liable to the puniihment of death, by 
the fentence of the judge; but yet the avenger of blood might 
kill him, before he got to the city of refllge. (I) 3. The 
killing of a thief in the night ,vas not liable to puniihment of 
death; but if it were in the day-time, it 'vas puniihable ,vith 
death. 4. Tho there is no exprefs law touching killing a 
nlan in his o'.vn defenfe (g), yet it feems the cullom of the 
Jews, and the interpretation of. the Jewi/b doClors, excu[ed 
that faa from the puniihment ~f death. (h) 5. That the 
u[ual manner of the execution of the fentence of death was 
froning, and fometimes frrangulation. (i) 

Now I will confider fome of the laws of other nations in 
reference to homicide; wherein tho there is a great analogy 
in many things between the laws of the 'Jews, and the laws 
of other countries; fo that a man lTIay reafonably collett, 
that thefe judicial laws of the '}.?ws were taken up by other 
nations, as the grand exelTIplar of their judicial laws; yet in 
fOlne things they departed frotTI theln in the particular COll­

fritutions and cui10tTIS of other countries . 
.Lt.\mong the leges .Atticce colleCted by l\1r. Petit Lib. VII. 

tit. I. thefe were many of the laws concerning hOlTIicide. 
I Senatus 

traditions. JVal. xv. 6.) fa that there is 
nothinlS in the :Jcr:t.:jh law to countenance 
the diHinB:ion made by the laws of Ehg­
land between murder and manflaughter, 
a diGinftion, which ferves to {hew, that 
tho the laws of E71g1alld be much reve­
rer than the other in the cafc of tbrJr, 
yet they are much milder in the cafe of 
hmiCirlc. 

(j) Unle[~ he Bed to the altar, which 
W:l.S alfo look'd on as a pbce of refugr, 
it being probable from Exod. xxi. l~, r +. 
that the altar was the pl::tcc of refuge 
before the cities of refuge were appoint­
ed. See Seldel2: de jllr. nat. Lil,. IV. 
cap. z. If he did cfcape to the city of 
refuge, he was obJigecl to remain there 
till the de:tth of the high prien, for the 
avenger of blood might kill him, where­
ever he found him out of the borders of 
the city. Numv. xxxv. z ).--- ~2. Sc/dw: 
'llbifupra cg de SYlJeririis. Lil'.II. (ap. j. 

but after the death of the high prien, 
he was at iiberry to go where he would; 
for the redon hereof fae ll[aimon':d(s 

Afore Ncvocbim, P-ars III. cap. 40. and 
.Ai77fie!ortb on Numbers xxxv. 25. 

(g) This was a cafe fa plainly juftifi. 
able bv the bw of nature, that it needed 
no pcfitive law; however, the permif­
fion to kill a th.ief, who lhould be found 
breaking up in the night, feems to be 
a;) exprc[~ allowance of killing in one's 
own (I e(eI,(C ; filr the reafon of that law 
is manifeHly founded on the principle of 
felfprefer,'atinn. Nam adverfus periclt~ 
llIm 11tlturtrlis ratio permittit fo defen­
dul'. :Di..e:efi, Lib. 9. '1lt. 2. I. 4. 

(b) \Vhcn done in defenfe of life or 
chuHiry; becaufe, when lofi, they are 
irrcp::1nble. See Seldm: de .fur. naf1lr. 
Lib. IV. cap. 3. JIIJaimOJ1. 1I1ore Nc'vo­
cbim, pqrs III. cap. 40. 

(i) Sometimes the execution was by 
bl!rnil1g; as in the cafe of a prien's 
daughter, who had played the whore. 
Levit. xxi. 9. Sometimes by dccollatio1z, 
which was the ufual way for murder. 
Seldcil: de S)'lledriis, Lib. II. cap. 13-
:Dc jur. natltr. Lib. IV. wp. I. 
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Senatus Areopagitictts .iltS dicito de CtCae, aut vu1nere, non calif"~ 
fed volttntate ill:Hicto; de incendio item, & malo T;eneli'J ho/'·,in!)' 
necandi caltfa ddto. 

Thefmothet.e in homicidas animadvertunto. 
Si quis hominem fciens mort; duit, capital efta. 
£?Lui alium cafl/, fortuito nec~(jit, in annUln d::pon':ltDr, dJ:!:': 

aliquem e cognatis occiji placarit; revertitor 'vero peraElis ja .. 
(tis, & iujlrationibus. 

Si qltis imprudens in certaminibus alium nec'Yjlt, aut infidian ... 
tern aut ignotum in preelia, aut in i~xore, 'l:el fth1;'re, vel farm'e, 
'Vel filia, vel concubinJ, 'vel eJ, qltam in fuis liberis habet, de pre ... 
hen/urn, c£dis ergo ng exulato. 

Si quis alium injufte vim infercntem incontinenti necaJJit, 
jure c.efus efta. . 

Si quis homicidam foro, urbis territorio, publieis certamiriibus) 
& facris AmphiEfyonicis abftinentem oeciderit, aut mortis caufam 
prebuerit, perinde ac ji At/lenienfem civem necJjjlt, capital ejlo, 
& Ephet.e jus dicunto. So that by this la\v a tnan confcious to 
hilnidf of hOlnicide might, before he \vas apprehended, un­
dertake a voluntary exile, and during fnch an exile \vas pri .. 
vileged frOln the penalty of honlicide. (k) 

Homicidas murte multanto in pat/'ia occisl terra, ~ abdu­
cunto, ut lege cautum eft; in eos ne !.evizmto, neve pecuniam 
(1) exigunto. 

Bef(Jre judgment the kindred of the party {lain that pro .. 
fecuted the tnanflayer Inight compound the offenfe, and releafe 
the oflender, but after judglnent once gi\Ten, neither the 
judge nor profecutor could relnit it. (m) 

Cedis ne paflulator unquam is qui. homieidam exulantem & 
redeuntem qUD non lieet, in JUs ad magiflratum rapuerit aUt de .. 
tuJerit. 

(k) This was the tafe of T/;eccl)'me­
'JutS in Homer OdJ:/f. o. V. 224,270. {. 
'V. 1 Ii 

(L I The Greek word '<''7I'-hlt.l' here ren­
rlcr·'d ,i'crtmifJlil, properly fignifies a ran­
ft)m, !J,_,m. ///{/d. d.. v, 13,20, ::." 95. for 
by the antient bw of Greece the punifh­
ment of homicide was redeemable by 
the pd]menr of a fum of money to the 

c And 

relations of the rtain, whiCh recompence 
was tcrm'd '.'-'TC;,"_ or 7rUIPH~ Homer. Iiiad. 
J. v. 628. (I. rJ_ 498. 

em) That this was the ineanin(J of 
the forcp/)in~ hw, fee Petit l1Z leges"'At­
ficas Lib. VII. tit. 1. p. 509, See allo 
the oration of 'I!em(ljlbem:s ag'lin!r o'lr:­
fiocrates, wherelO moil of the /lrbl'1l11m 
laws relating to homicide are explained, 
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_l\nd eadem libro tit. 5. ji nax furttt1n faxit, .fi im aliquis oc;; 
tifit, jttt'e c.ejits eflo, according to the MoJaical law, and frolIl 
thence tranicribed into the Attic laws, and from thence by 
the Decemviri into the Roman laws of the~t'velve tables in to­
tidem verbis. 

Among the Romans the laws concerning homicide differed 
in fome things both from the Jews and Greeks, as appears 
Digeft. Lib. XLVIII. tit. 8. Ad legem Corneliam de ficariis & 
'Venefici is. 

§Lui hominem occiderit punitor non habitd differentia cujus canol 
ditionis hominem (n) interemit. 

§2..ui hominis occidendi furtive faciendi caulcl cum telo ambulaverit,. 
(0), qui hominem non occidit fed 'Vulneravit ttt occidat, ut homi­
cida damnandus, nam ji g1adium ftrinxerit U cum eo percufJe­
rit, indubitate oecidendi animo admijit, Jed fi clavi aut euceuma in 
rixa, quamvis ferro, percujJerit, tamen non oecidendi animo, le­
nienda prena ejus, qui in rixa eaJu magis, quam voluntate, homi­
cidium admijit. (p) 

But jf it were merely by misfortune, it W3S not puni{hed. (q) 
Q.ui Jluprum jibi vel fuis per vim inferentem oecidit, dimit­

tendus eft, (r) Jed is, qui uxorem in adulterio deprehen Jam oed­
dit, httmiliore loco pojitus in exilium perpetuum dandus, in aliqua 
dignitate pojitus ad tempus relegandus. (f) 

Furem noEturnum qui occiderit, impune feret, ji parcere ei jine 
periculo Juo non potuit (t); which law, tho like to th~t of the 
Jews and Greeks, the Roman bwyers have conHrued (zt), that 

It 

(n) t. r. 6.2. 
(0) I. 1. pro ~ Cod. eod. tit. Lib. IX. 

tit. 16. 1.7. 
(P) I. I. §.3. 
(q) I. I. §.3. e.g. Ifa man, who was 

cutting a tree, Ihould without calling 
out throw down a great branch of it upon 
one who was paffing by, and kill him, 
he was to be acquitted, that is to fay, 
he was not to be proceeded againfl: cri­
minally by the Ie:>:: COr?2etia de jicariis ; 
for fo is the expreffion in I. ;. ad bujus 
legi s coercitio12cm 1lO1Z pertimt; but fl:ill 
he was liable by the lex Aqztilia to make 
a pecuniary fHisf:l.crion for the damage. 
1J1ftit. Lib. IV. tit. ,. 9. 5. and tho that 
law mentions only the cafe of killing :it. 

nave, yet there by an mitis aElio in the 
cafe of killing a freeman. See Noodt ad 
Lrg . .I1qztiL. cap. 2. 

\r) 1.1. §.4. 
(I) I. I. 9. 5. 
(t) I. 9. 
(zt) This was not a meer conftruEHon 

of the Roman lawyers, but is expref1y 
provided by the law.of the twelve t:tbles, 
as appears from :.Dlgeft. Lib. IX. tit. 6. 
ad leg . .I1quil. I. 4. 9. J. Cic. pro Zlii/one, 
cap. 3 . .11. Gell. Lib. XI. cap. 18. Ma­
crab. Jaturnal. Lib. 1. cap 4. The reafon 
of this dif1:jnEhon between a night-thief 
and ;1 day-thief, fee in Grot. de jUl'. lei. 
ac pac. Lib. II. cap. L §. 12. 

.1 
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it is lawful to kill fierem no[furnum recedentem U fugienteni 
cum rebus, liett fe non defendat teio, fe?/' non diurnum, nij/ r; 
defendat telo.· . 

The punifhtnent of homicide, unlefs it ,vere !J1eerly Ca­
fnal, aluong the Romans was aeportatio in infulas & omnium 
bonorum ademptio, fed folent hodie capite puniri, nifi honeJ1iore 
loco poJiti fuerint, ut prxnam legis fuftineant; /;umili()res eni m 
folent beftiis fubjid (x); altiores vera deportantttr in infulas. ()1) 

Some telnperaluents they added in other cafes of hOlnicide, 
as baniihlnent for five years (:z), deportation, Ce. but n_'gu~ 
larly the pllni£hlnent of hOlnicide, unlds in Cale of iimple 
l11isfortune (a), or defenfe of life, (b) was death, 1.Ji'{,. befiiis 
fubjiciantur. , 

Anl0ng the Saxons (c) the punifhtnent of homicide was 
not always, nor for the moil part capital; h)r it might be 
redeell1ed by a recompenfe ,vhich ,Yent under the riarne of 
1Vera and JVeregild Cd), which was a rate fet do\\i-n upon the 

. head 

(x) CJJZf!;. Lib. XLVIlI. tiro 19; de 
11£12 is. I. 28. 9. 15. 

(y) CJJig. ad leg. Cornel de jicariis, 
l. 16. 

(21) t. 4. 9. t. 
(a) Cod. eod. tit. t. i. 
(b) Cod. eod. tit. I. 2. f3 ;. 
(el It feems to have been the general 

praCtice of moG: of the northcl'll nations 
to commute the punHhment of the moD: 
heinous crimcs for a. pecuniary mulE!:. 
Li1zdmvrcgii Codex Leg. /Imiq. Lib. IV. 
cap. ;6. 'I'aeitzts fpeaking of {he antient 
Germam fays, it was cuftomary among 
them to punifh homicide with a certain 
number of (hcep and oxen, out of which 
the relations of him that was iLl.in re­
ceived ['1.tisftttion. rae. de mor. Germ. 
cap.:l.1. from hence probably our Sa.wm 
ancefiors brought the ,ufrom into iiri­
taill. 

(d) This fVcregild or capitis ~ftimatio, 
according to the laws of Rtbelbcrt, was 
urually 1005. Leg. Etlocfbcrt. I. 2. I. tho 
in fome p::trticular cafes it was more. l. 5. 
6,22. if the fhyer efcaped, the relations 
were to pay half the ordinary Il icregiid, 
t. 2~. 

By the b\\'s of [;/,1 the W;.:rrg:!,1 W'S 

d1fr:~rCl1t ;l.;:.:ordiog to the rank and de-

grec of the perron JdUed, nf 1 man worth 
200 s. was ,0 s. of a man worth 6co j. 
was 80 s. of a man worth 1200 S. was 
120 s. Leg. Intt', I. 70. This rule admit .. 
ted of fame exceptions. I; 34. i. 74. 

By the l:lws of Alfred, the bare a.t­
tempt on the king's life W:lS punifhed 
with death, unlefs the offender redeemed 
it by the payment of the king's 'were­
gild; tho fame la.w was in cafe a flave 
attempted the life of his lord j unle[s he 
redeemed it by paying his lord's were­
gild. Leg.: Alfred. t. 4. the ·weregilds were 
of the bme value, as under ./;za. Leg. 
Alired. f. 9- t. 26. 

By the league between Alfred and 
Gur brzw , 1.2. the value of a common 
perllm was 2(;0 s. the fame by the league 
between Ed:z.vard and Gutbrmz ill jim. 

By the laws of /ItbetjlaTl, whoever 
fhould attempt his lord's EI(.:-, was to be 
put to death; and there is no melltion 
made of any ranfom. Leg. Acbelfla11. I . .:;.. 
but at the end of his bws, and of the 
J!!dicia Ct'v!talis Lfmdo12lcf:, there i~ " 
particular account of the ·u:eregilds of Q.ll 
orders and degrees, from the king to the 
pe:dJnt; 1<)1" which fce 'H'ilkl1:'s Lc;s. 
_,hid)u·S.IX. p. q. p. 71. 

By 
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head of per[ons of feveral ranks; and if any of thein \vere 
kild, the offender \vas to make good that rate, or Weregild 
or capitis ~ftimatio, to the kindred of the party flain; or, as 
fome think, part to the king, part to the lord of the fee, and 
part to the relations of the party flain; \vhich if he could 
not do, he was to .[u.£fer death (e). Vide Spelm. in G lofJ. ad ver­
ba JVera & Weregild. 

This cufimn contiplled long, even to the time of Hen. T. 

here in England, as appears by his laws in libro rubro, feEt. 
I 1. (f) but fhortly after grew obfolete, as being too much 
contradiClory to the divine law. (g) Vide Covarr. Tomo 2. 

Lib. II. cap. 9. feEt. 2. 

But altho the cufiOln of lPeregild is abrogated here in Eng­
land, and by the laws of this kingdom the puniihlTICnt of ho-

I micide 

'By the laws of EtlJelrcd, I. 5. the 
~eregild of a. common perfon was in­
creafed to 2. 5 pounds. By 1.8. Gut. C072Q. 
apud liVilkim, p. 22. I. it was twenty 
Pounds. 

By the laws of Cnllte, whoever !hould 
lie in wait for the Jife of the king,· or 
of his lord, was to luffer death, and for .. 
feit all he had. Lege$ C7lZlti, I. 54. Who­
ever committed a publIc notorious mur­
der, was likewife to fuffer death with­
(Jut redemption; for in I. 61. Cedes publica 
~ domini proditio are reckoned amongfl: 
the fietera illexpiabitia; but it fhould 
feem that common homicide wa.s re­
deemable ; for in t. 6. it is [tid, Homi­
cidce i12Cli1lCllt, vel emmdmt, vel fliclZ­
fer hz peccatis moriam:ur. 

(e) The weregitd was ufually divided 
into three parts; the firfi, which was 
called Frith-bote, wa.~ paid to the king 
for the lofs of his fubjea; the lord 
had another fi)r the lofs of his man, 
which was call d Ma7z-/;otc; and the kin 
of the {lain for their lofs had the third 
pa.rt, which was caIl'd ll{ag-bote. See 
,SpeI;n. life of Alfred, 110ck I I. §. I I. in 
the ca!e of killing the kin?, befides 
tbe r:rerrgild, which was to be pajd to 
the king's relations, there was alfo an­
ether payment call'd G.."r'1Jelot or cYllcgild, 
tq be made to the publick fur the lofs of 
their king. 

(f) And \\'. J 2.. fee fYi/kin's leges Alt­
g!o StJ,X. p. 244. But it appear~ ffOm 

the fame laws I. 7 r. ibid. p. 267. that a. 
malicious murder, by poifon or the like, 
was faflltm mortifer'ltm nullo modo redi­
melldum: The genuinefs of thefe laws 
is jufl:Iy quef!:ioned, for that they not 
only are in the nature of commentaries 
rather than laws; but alfo in t. 5. Gre­
gory's decretals are cited, which were 
not compiled till fifteen years after the 
dli:ath of He12ry I. however, they are 
allow'd to be very antient, and to con­
tain the ufages of (he A17g!o-S;txom. 
See Hickejii VijJert. Ep~(l. p. 96. 

(g) It cannot but [cern firange to us at 
this time of day, that the wilful murder 
of anyone, much more of the king, 
Jhould be punifhed only with a pecu­
niary mula; to folve this difficulty, 
Mr. Rapi1z fuppofes that this commuta­
°tion was allow'd only in the cafe of fim­
pie homicide; or at mof!: what is now 
known by the name of manflaughter, 
but not in the cafe of a premeditated 
murder: See Rapi7t's Hifloire d' AJJglr!­
terre, 1701. I. P. 520. This notion is in 
it felf rearonable, and feems to be fa­
voured by 1. 4. of Atbe/fian, and I. 54. 
of Cmae, which make it capital barely 
i77jidiaYl regi 'VeL domino, much more to 
take away the life of the king or his Inrd; 
but on the other hand it feems fomewhat 
hard to fuppofe that among fo rn!1ny laws 
ag!1inH homicide, they fllOuld all be le- . 
vcJl'd againft cafua\ or fuddcn k; limo on­
ly, and'lc:me any againH wilfLd ~urder. 
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micide is regularly death (h), as 1ha11 hereafter be ihewn; 
yet fince there are in England tWo kinds of proceedihgs in pu .. 
nifhing of homicide, the one at the fuit of the heir ot \vife 
by appeal, the other at the fuit of the king by indiCtment, 
the capital puniihtnent of the offender may be difcharged by 
all parties interefred, namely by the appellant by rdeaie, and 
by the king by his pardon. , 

And thus far touching the punifhment of homicide. 
Now I ihall confider fomewhat aKo of the punifhment of 

theft, and the variollS laws and ttfages concerning the fame 
in feveral kingdoms and frates, and at different times in the 
ftme flate or kingdom. 

By the Jewifb law, Exod. xxii. I, 4. If a man fleal an ox 
or a ibeep, and fell or kill it, he foall reftore five oxen for an 
ox, and four fheep for a foeep: If the theft be found in his 
hands alive, whether ox, dfs or fheep, he fhall reftore dvuble ; 
and the like for other goods (i); fo that there was no capital 
puniihlnent in cafe of theft, tho it were accompanied \vith 
burglary, as breaking a houfe, (but men-ftealers were punifhed 
wIth death (k); but it feelTIS by the civil confritutions of that 
flate the punifhment thereof was fOlnetimes enhanfed, at le.1it 
in fome circumfl:ances~ fon1ctilnes to a feven-fold reftitution, 
Provo vi. 3 I. and alia to de~th. 2 Sam. xii. 5· (I) 

Now as to the Attic laws: Samuel Petit de Legibus Atticis, 
Lib. VII. tit. 5'. gives us an account of their laws concerning 
theft, in [orne things difFering, in [orne things agreeing with 
the Jewi/h laws, furem cujltjcunque modi furti fupplicio capitii 

(b) The offender is to be hanged. by 
the neck till he be dead; and in c~lf~ 
he was convicred on an appeal, the a11-
tient ufage was, that all the relations of 
the {lain fhould cirag him with a. long 
rope to the place of execution. 3 Co. Info. 
131. PIO'i.vd. ,06. b. II Hm. 4. ! 2. a. 

(i) Exod. xxii. 7, 9. The rearon why 
the refiitution of an ox was more than 
of a fheep is fuppofed by ]v[aiijto1zides 
'more Nc,voc£-;iIt Par. III. cap. 41. to 
be~ becaufe !beep are more eafily guard­
ed again{t thieves than oxen, who feed 
at a g.reatt'r dill:ance one from another. 

~.k) Exod. xxi. 16. 

D punitor. 

(I) This pa!tage from the book of Sa­
muel does by no means prove what ic 
is brought for, viz. that theft was pu­
nifhable with death by the .7ewijb law; 
for the cafe there put of taking away a. 
poor man'~ lamb, was attended with vio­
lence and other aggravating circum­
fiances, which provok'd king '.lJavid to 
fay, The man that batb done this foall 
fitrely die; and fome render the words, 
'.lJoes deferve to die; but at mofi it only 
proves the vehemence of :David's anger 
at the man; and not wha.t W:ii the law 
of the IJraeiitCi. 
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pttnito. This ,'"as Drt.-'lco's law; but it was thought too fe­
vere., and therefore Solon correeted it (m), Si furtum factum 
fit, & quod furto perierat receperit dominus, duplione luito fur. 
tum qui fecit & quorum ope conjilioque fecit; decuplione vindica­
tor, ni dominus rem furtivam receperit, in nervo quoque habetor 
tlies ipfos quinque totidemque nocteJ, ji hcliafttC pronunciirint ; 
pronuncianto autem, cum de p~na il!ius agitur. 

Si lucri furtum cujus teflimatio jit fupra 50 drachmas [axit,' 
ad undecim viros rapitor; fi nox furtum faxit, fi im aliquis oc­
cifit, jure CtefuS efto: -Manifeftum hujufmodi furtum qui [axit, 
ctiamfi vades dederit, non iwxre faCIte farcitione, fed morte luito. 
Si quis item ex aliquo gymnajio 7.:eflis aut leC)'t/)i aut alicujus vel 
minimtC rei, aut fupelieEtilis e gymnajio, aut ex balineo, aut e par .. 
tubus, quod excedat 10 drachmarum 4limationem, furtum faxit; 
morte luito. 

Manifefli faccularii (n) mone hmnto. 
VeEticularii (0) manifef/i morte luunto. 
Plagiarii (p) manifef/i morte luunto. 
In hortos irrumpere ficofque deligere capital efta (q): So that 

the quantity of the thing Holen, the place, the feafon, the 
manner, and other circlunfiances heightened theft into a ca­
pital plmifhment, that otherwife by Solon's laws \vas only pea 
cuniary and in1prifonlnent. (r) 

2 

em) See A. GcllitlYll, Lib. XI. cap. 18. 
~ Pimarcb. in Vila So/cuis. 

(12) Bct}.rtv7107~'j.IC~V, A cut-purfe. 
(0) TOI%W~V%(;;J!, A houfe-breaker. 
(P) , lHJ'p(J.r;r~J'IIJO(J.ErO" Sive Plagia-

7'iztS, is efl, qui !ine vi, dolo malo, ;Ciem 
tibducit bomilles libcros ($ illgc721I'JS, Ve12-

ditqllC pro flrvis, aut jtlppY/mit: vel is 
eft, qui aiie720s flrvos abducit fi;;e vi, ~ 
Jle.rumqllc !ine jurto, c.:: fugmn pcrJita­
dct, aztt jtrgici"Jos ce/ar. Petit. Comment. 
'td Lib. VIr. tit. 5. de funis. 

(q) But this WJg a temporary hew, 
made in a time of dearth, when it 
was thought nccdEu'Y to prohibit the 
exportation of Figs. However, profecu­
liars of offenders aga nil this law foon 
gI1~w. odi0.4~; from hence all m~dicious 
informers were called S)'copbaJlts. ,V,ide 
Ath:71cei (I)eli 1Jojopbijt. Lib,III. 0 Scbo-

Ii tift. in Ar iJlopba1zis PlmZlm ad v. 3 r. ~ 
874. 

(r) Among the Lacedt£moniam all 
manner of theft was permitted, as a. 
practice, which tended to infl:ruEt their 
youth in the ftratagems of war. A. Get. 
Lib. XI. cap. 18. It was alfo unpunilh~ 
ed among the antient Fgyjtia12S. A. Gel. 
'ltb; fupra. But we learn from :JJiador. 
Sic. Lib. I. that it was allow'd only on 
certain conditions, for it was provided by 
a law, that whoever was minded to fol­
low the trade of thieving, fl10uld firH 
enter his name with the captain of the 
gang, and fhould bring in aU his booty 
to him~ that fa the right owner might 
know where to apply for the recovery 
of 'his goods, which were rellored to 
him on paying the quarter of the va­
lue. 
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Now as to the Roman laws: For a theft, that was not fur:. 
tum manifejlum, there is given dElio in duplum; but if it were 
furtum manifejlum, ·aBio in quadruplum (f); furtum autem ma:' 
nifejlum ejl, cum fur deprehenditur in furto .. (t) 

But now as to puniihlnents among the Romans, there ,vere 
thefe degrees or ord~rs: 1. Capital punifhll!ents, (vi~ ulti:' 
mum fupplicium) (u) which were I. Damnatio ad furcam. 2. Vivi 
'Crematio. 3. Capitis amputatio. 4. Damnatio ad feras. II. O­
thers, that were in the next degree, were I. Coercitio ad me­
tal/a. 2. Deportatio ad infulas. III. Others again of a lower 
allay were I. Relegatio ad tempus vel in perpetuum. 2. Datfa 
in publicum opus. 3. Fuftigatio. (x) 

I find not among the Romans any greater pl~nifhlnent of 
theft, than four-fold refiit,ution (y), unleLs in thefe cafes: 

I. Sf quis ex metallo principis vel ex moneta fitera furatus 
ejl, pc£na metalli & exilii punitor. (:z) 

2. Graffatores qui eum ferro aggredi & fpoliare injlituunt, 
capite puniuntor. (a) 

3. Famoji latron-es ad beflias vel furcas damnantor. Di,gejl. de 
pc£nis. (b) 

If ,ve come to the laws and CUfiOlTIS of our own kingdom, 
\ve ihall End the puniihlnent of theft in feveral ages to v~uy 
according as the offenfe grew and prevailed lnore or lefs. ( e) 

en Ji~(l. Lib. IV. tit. 6. §.;. :!Jigr:f. 
Lib. XL VII. tit. 2. de furlis, I. 46. 
§. 2. herein the Roma?l law greatly re­
fembled the .7ewi/b, with this diffe­
rence, that by the .7e·7.e'ijb law the punifh­
ment of fourfolll was to he inftead of re­
Hitution ;. whereas by the Roman law 
the thing Holen W:lS recoverable over 
and above the pee12a quadrttJli. :!Jig. 
ecd. tit. I. 54· §.3. 

(t) :!Jig. cod. tit. I. 2.. I. ,. pr. By this 
W;tS meant not only it he was taken in 
the Faa, but :11[0 if he was apprehended 
with the. goods upon him before he had 
carried them to the place, where they 
were to remain that night, and anfwers 
to the expreffion in our bw of being ta­
ken in the mai7101tvre. 

ell) Vig. Lib. XL VIII. tit. 19. de lee­
l1is,/.::'I. 

AlTIOng 

(x) :!Jig. eod. tit. I. 28. pro §. I. I. I I. 

§. ,. 
(y) So £'lr were the Romans from in­

flicting capital punifhments for theft, that 
on tbe contrary it was exprefly forbidden 
bY.71ifli71ia71, that any perfon fhould be 
put to death, or fuffer the lors of mem­
ber for theft. Novel CXXXIV. cap. 
ult. 

(z-) :!Jig. Lib. XLVIII. tit. q. ad leg. 
Jul. pew/atltS, 1.6. 6.2. Lib. XLVIII. 
tit. 19. dc j(J:l1 is, l. ,8. 

(a) Vig. cod. tit. 1.28. §.IO. 
(b) :DIg. cod. tit. 1.28. (). 15. 
(c) By the laws of Etbclbcrt, if one 

man flole any thing from another, he 
was to rdlore three-fold befides a fine to 
the 1cing, I. 9. if he flole any thing from 
the king, he Was to reflore nine·fold, 
1·4· 

By 
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. A .. mong the laws of king Athelflan, nlentioned by Bramp­
ton, p. 849, 852, 854. Non pareatur alieui latroni fupra 12. 

annos a fttpra 12 d. quin occidatur (d), Edmund his fuccdlor *, 
prtteepit ne infra I 5 annos, vel pro latrocinio infra 12 d. oeci­
idatur, nift fugerit, vel Ie defenderit: .lt1almsbury tells us, that 
in the tilne of ~Villiam I. theft was puniihed with cafir:1tion, 
and lofs of eyes ( e); but in the tilne of Henry I. the an­
tient law, which continues to this day ,was ut jiquis in Jurto 
vel latrocinio de prehenfus fuerit, Jufpenderetztr. (f) 

And altho n1any of the fchoolmen and canonifis are of 
opinion that death ought not to be inflit1ed for theft (g), 

yet 

By the laws of Ina a thief was pu­
nifhed-with death, unlefs he redeemed 
his life capitis tt'ftimatio12e, l. 12. which 
was 60 s. t. 7. but if a villain, who had 
been often accufed, fhould be taken in 
a theft, he was to have an hand or foot 
cut off, I. 18. 

By the laws of Alfred whoever {tole 
a. mare with the foal, or a cow with the 
calf, was to pay 40 s. beftdes the price 
of the mare or cow, I. r6. Whoever 
:Hole any thing out of a church, was to 
pay the value, and a fine according to the 
value; and a1fo was to have that hand cut 
off, which committed the faCt, I. 6. If 
any perfon committed a theft die :nomi­
'12ico, or any other great fdlival, he was 
to pa.y double, I. 5. 

Cd) By the fidl: law of Athelfla1Z it w:?s 
but 8 d. H1lliim leges A1lglo-Sax. p. 56. 
but ~fterwards by the laws of the f..'tme 
king enaCted at L071d072, and thence cald 
judicia civitatis Lzwdu71itt', no one was 
to be put to death fiJr a theft under I: d. 
Ibid. p. 65. But in cafe the thief fled 
or made refifb.ncC', then he might be 
})ut to death, tho it were under that va.­
lue. Ibid. p. iO. By the law of emtte theft 
wail puni /bed with death. Ib~d. p. 1,4. 
1.4. and P.143. t.61. 

(*) This is ~ miO:ake, for no fuch law 
is found among the laws of that king, 
but it is among the later laws of king 
./It beljlan. Vide 7udicia Civ. Loud. 
lVzlk. leg. A;;glo-Sax. p. iO. 

(e) By the laws of J1Iitliam 1. it was 
cxprefly prohibited, that any fhould be 
hanged or put to death for any offenfe, 
but that hii eyes fhould be puld out, his 
tdtides, hands or feet cut off, ~ccord-

z. 

ing to the degree of his crime, I. 67. 
aptld Wi/kim /cg. A1Jg!o-Sax. p. 229. 
p.218. 

(f) In former times, tho the punifh­
ment of theft was capital, yet the crimi­
nal was permitted to redeem his life by 
a pecuniary ranfom; but in the 9th Year 
of Hmry I. it was ena8:ed, that who­
ever was conviCted of theft (or any o­
ther felony. 3 Co. 111ftit. 53.) fhould be 
hanged, and the liberty of redemption 
was entirely taken away. Wilk. leg. A1z­
glo-Sax. p. 304. This law Rill remains 
at this day; but confidering the altera­
tion in the value of money, the feve­
rity of it is much greater now than 
then, for 12 d. would then purchafe as 
much as 40 s. will now; and yet a theft 
above the value of 12 d. is Rill liable to 
the fame punifhment, upon which Sir 
Hell. Spelma1z juftly obferves, that while 
all things elfe have rofe in their value 
and grown dearer, the life of man is be­
come much cheaper. Spe'lm. ilz verbo la­
rici12itlm; from hence that learned au­
thor takes occaGon to wifll, that the an­
rient tendernefs of lifc were. again re­
flored, Jl({lU1lt cert'e eft, ttt colla/fa legis 
aquitas refiallretllr, G ut divi12ce ima­
gillis'vehiclllum, quod fuperiores pridem 
cetates ob gravzjJima crimiJza 12equaquam 
tollerent, levioribus bodie ex debRis 12072 

perderetur . 
(g) ScOtltS Selzte12t. 4. diftinEl. 154. 

qllt£ft. 3. Sylvefler ilz verbo furtum ,. Not 
only thc fchoolmen and canonifl:s were of 
this opinion, but by what has been above 
faid it appears likewife to have been the 
fcnfe both of the .7erzviJb :and Rom.m 
laws; and tho) as our author fays, t~e 

prm. 
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vet the neceHity of the peace ~nd well ordering of the kill?,'" 
dom h:ith in all ages and ahnofl: :ill conn tries prevailed clgc~inH: 
that opinion, and annexed death 3S the punifhlnent of thdc, 
\vhen the oflenfe hath grown very (0111111011 and accon1Pdni~J 
with enormous cirClunfiances, tho in iOlTIe plac es 1110re is Ide 
herein to the Arbitrium ]udicu to give the [an1e or a ll10re 
gentle fentence according to the <]uality of the ofi~n[e and 
offender, than is ufed in England, where the laws are 1110re 
determinate, and leaye as little as Inay be to the ArbinitJm 
Judicii. See the cafe difpl.ited learnedly by C07JarrU1.:ias romo 2. 

Lib. II. cap. 9· §. 7 •. 
This I have thc:refore mentioned, that it may appear, that 

capital punifhments are varioufly appointed for ieveral cffenfes 
in all kingdoms and frates, and there is a neceHity it ihould be 
fo, for reg~llbrly the true,. or at le::dl, the principal end of pu­
niihlnents is to deter men frOlTI the breach of hiws, fo that they 
may not offend, and fa not fufrer at all, and the infliC1ing ~f 
pHniihlnents in In<}fi cafes is nl0re for exatl1ple and to prevent 
evils, than to pUninl. \Vhen oB:~nres gro\VenOr111onr:, frequent 
and d:-mgerolls to a kingdom or frate, ddhuClive or highly 
pernicious to civil focieties, and to the gre:1t infecurity and 
danger of the kingdom and its inhabitants, ievere plmifh­
ments, even death it felf, is necdfary to be annexed to la,vs in 
luany cafes by the prud~nce of law-givers, tho poffibly beyoLd 
the iingle demerit of the offenfe it felf lllnply coniider'd. 

Penalties therefore regularly feein to be juri! pojitl7)i, & 
non naturalis, as to their degrees and applications, and there­
fore in difE:rent ·ages and flates have been fet higher or lower 
according to the exjgence of the fiate and wifdom of the 
law-giver. Only in the cafe of murder there {eems to be a 
juHice cf ret:lliation, if not ex lege naturali, yet at leafl by 
a general divine law given to all nlankind, Gen. ix. 6. and al­
tho I do not deny but the fUprelTIe king of the world may 

E remit 
priqcipal end of punifhment is to deter rerum reliqllarllm; and again Lib. 1. de 
men from offending, yet it will not fol- ~lficiis, Eft ellim lIlciftmdi eJ pzmiemli 
low from thence, that it is lawful to de- modus. Befides experience might teach 
ter them at any r:.lte, and by any means; us, that capitalpunifhments d~ nor .t:­
for even obedience to ju{t hws may be ways heft anfwer that cnd. See GI'(;t. 

inforce<l by unl:.lwful metbpds. Cic. El'ifl. de fur. lei. ~~. Lib. 11. C7;7.:.~ ~\. 1:" 

lj. qd :BrzuUln. Eft pl1:71£ VJcdm, jiwt n. ,. 
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remit the feverity of the puni1hment, as he did to Cain, yea 
and his fubHitutes fovereign princes may aKa defer or relnit 
that puniihn1ent, or make a COlTItTIutation of it upon grult 
and weighty circumflances, yet fnch inHances ought to be 
very rare, and upon great occafions. 

In other cafes the lex. taliortu in point of punifhn1ents 
feems to be purely juru pofttivi; and altho among the Jewi/h 
laws we find it inftituted Exod. xxi. 24, 25. Fye for eye, tooth 
for tooth, , hand for hand, foot for foot, burning for burning, 
wound for wound, ftripe for flripe; yet in as lTIuch as th~ 
party injur'd is living and capable of another fatisfaClion of 
his damage, (which he is not in cafe of murder) I have heard 
men greatly read in the ]ewifh lawyers and laws affinn, that 
thefe taliones among the Jews were converted into pecuniary 
rates and eftimates to the party injured, fo that in penal pro­
ceedings the rate or eftimate of the 10fs of an eye, tooth; 
hand or foot ,Vas allowed to the perron injur'd, vi~: the price 
of an eye for an eye, and the price of an hand for an 
hand, &c. (h) 

(hJ lVIaim012ides More Nevochim, Pars III. cap. 41. 

C HAP. II. 
Concerning the fe:veral incapacities of per­

fons, and their exemptioni from penaltiel 
by reaJon thereof~ 

MA N is naturally endowed with thefe t\VO great facul-
ties, underftanding and liberty of will, and there. 

fore is a fubjeCl properly capable of a law properly fo called, 
and confequentl y obnoxious to guilt and punifhment for the 
violation of that law, which in refpeB: of thefe two great 
faculties he hath a capacity to obey: The confent of the will . 

1 m 
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is that, which renders htlnian aC1iolls eith:=.:t cn~l1~ll.=r~d:lLle ()." 
culpable; as where there is no law, there is no tranfgreHion, 
fo regularly, ,vhere there is no v,-ill to COlnnlir ::m Cfi~i-li t, 
there can be no tranfgreffion, or juH: reafon, to incur the pc'; 
naIty or [an8:ion of that law in!tituted :f()f the p~m~111:ntnt of 
crilnes or offenfes. And becaufe the liberty or dh)l('e of the 
will prefuppofeth an aB: of the underfianding to, know the 
thing or aB:ion chofen by the will, it follows that, where 
there is a total defeB: of the underflanding, there is no fiee 
a8: of the will in the choice of things or aB:ions. But ge .. 
neral notions or rules are too extravagant and undetermi­
nate, and cannot be fafely in their latitude applied to all civil 
aitions; and therefore it hath been ahvays the wifdom of 
flates and law;;.givers to prefcribe limits and bounds to thefe 
general notions, and to define what perions and aB:ions are 
exempt from the feverity of the general puniihtnents of penal 
laws in refpeB: of their incapacity or defeB: of will. 

Thofe incapacities, or defeCls, that the laws, efpecially the 
laws of England, take notice of to this purpofe, are of three 
kinds: 

I. Natural. 
II. Accidental. 
III. Civil incapacities or defeB:s. 

The naturai is that of Infancy. 
The accidental defeB:s are, 

I. Dementia. 
2. CaJualty, or Chance. 
3. Ignorance. 

The civil defeB:s are, 
I. Ci'vil Subjection. 
2- • Compuljion •. 
3. NecejJity. 
4. Fear. 

Ordinarily n011-e of thefe do excufe thofe perfons, that are 
under them, frotn civil aB:ions to have a pecuniary Ieeam" 

penfe 
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penfe for injuries done, as trefpa/Jes, bdtteries, n'ozmdings; 
becau[e fuch a recompenfe is not by way of penalty, but a 
fatisfac1ion for dalnage done to. the party: but in cafes of 
crimes and mifdemeanors, \vhere. the proceedings againft 
them is ad prenam, the law· in fome caies, and under certain 
temperaments takes notice of thefe defeCJ:s, and in refpect of 
them relaxeth or abateth the feverity of their puniihments. 

C HAP. III. 

Touching the defefl oj infancy and nonage. 

T HE laws of England have no dependence upon the civil 
hw, nor are governed by it, but are binding by their 

own authority; yet it lTIUfr be confeffed, the civil bws are 
very,vife and well cOlnpofed laws, and. fuch as have been 
found out and fettled by wife princes and law-givers, and 
obtain much in many other kingdoms -fo far as they are not 
altered abrogated or correCted by the {pecial laws or cu .. 
ftoms of th<;le kingdoms, and therefore may be of great ufe 
to be known, tho they are not to be 111ade the rule~ of our 
Englijb laws; and therefore tho I fhall in fome places of this 
book, and here particularly, mention them, yet neither I, 
nor any eKe may lay any weight or frre{s upon them, either 
for difcovery or expofition of the laws of England, farther 
than by the cufloms of England or ACts of Parliam~nt they· 
are here admitted. 

As to this bufine(" touching infancy, and how far they are 
c~pable of the guilt or puni:fhment for criines: I will corJi­
der, 1. \Vhat the civil laws tell us concerning the fame. 
2. \Yhat the comnlon laws of England have ordained touch­
in.g it, and \vherein thefe agree, and wherein they differ 
touching this Inatter. 

I Tbe 
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The Civil law difiinguilheth the ages into feveral periods 
as to feveral purpoies. 

Firjl, The complete filII age as to matters of contraCt is 
according to their hnv twenty-Eve years (a), but according to 
the law of England twenty-one years. (b) 

Secondly, But yet before that age, vi~. at feventeen years~ 
a man is faid to be of fll11 age to be a procurator (c), or an 
executor (d); and with that alfo our law agrees. S Co. Rep. 
Pigot's cafe. (e) 

Thirdly, As to matrilllonial contratts the full age of con .. 
fent in males is; fourteen years, and of females twelve (f); 
till that age they are faid to be impuberes (g), and are not 
bound by matrimonial contratts; and with this al[o our law 
agrees. (h) 

FourthlY, As to matter of crimes and crilllinal pllnifh .. 
ments, efpecially that of death, they difiinglliih the ages 
into thefe four ranks. 

I. .!Etas pubertatis plena. 
2. !Etas pubertatis. 
3. ./Etas pubertati proxima. 
4. Infantia. 

I. Pubertas plena is eighteen years. (i) 
2. Puber .. 

(a) I12flitut. Lib. I. tit. 23. :De Cttrato. tit. 6. de 'Zmfg. f.5 pztpil. !ltbftitut. l. 2. 

,.ilms. Vig. Lib. IV. fit.4- de MiitOri- Maerob. Satztr11. Lib. VII. cap.7. 
lilts, I. 1. C;c. (b) Co. Lit. §.I04. Atthe fame age they 

(b) Lit. §.104. Co. Lit. (i. to,. were permitted by the civil law to make 
(c) Inflitur .. Lib. 1. tit.? J(uill!ts ex a tellamenr. :J)ige}l. Lib. XXVIII. tit. I. 

caujis nza12umutere 12012 heet, ~. ~ ~ 7. .fi!!ti teflan'lC?tta facere pojfum, I. 5. 11tfoi­
Vig. Lib. III. tit. 1 . . 'J)e Poflttla71do, I. i. tZIt. Lib. II. tit. I:l • .f(Utbtts 1tOn eft per­
(). 3. At this age It was the cullom a- mi.f1it17z faeere teflame12tumt §. I. Crd. 
mong the Romam to lay afide the ha- Lib. VI. tit. 2'-. J(ui ttflamema jacere 
hits of children, and put on the gar- PO./Jil2t, VCl1101l, I. 4. The common Jaw 
ment~ of men. Val. Max. Lib. V. cap. 4. feems not to have determined precifelr 
§.4. Sltetol1. AlIgltft. cap. 8. at what age one may make a teframent 

Cd) See SWilZb. of wills, par. V. §. I. of a perfimal eflate, it is generally al-
~2. 6. lowd that it may be made at .the age of 

(e It is quoted in Prince's cafe, 5 Co. eighteen. Office of Executors, p. 305. Co. 
Rep. 29. b. Office of Executors, p. ,07. Lit. 89. b. and fome fay under, for the 

(f) 11~(lit. Lib. I. tit. 10. de 12Ztptiis common Jaw will nOt prohibit the fpiri­
Pl'. Vig. Lib. XXIII. tit. 2. de ritu 12UP- tual court in fuch cafes. Sir Tbo. J012tS, 

tiarlt11't, 1.4. Rep. 210. I /Tent. 2.55. :z. Fern. 469. 
(g) /Ilflitut. Lib. I. tit. H.. f!<!libus mo- (i) 'J)ig. Lib. I. tit. ,. de adoption. 

Ii,; fZJtcia ji!2itz.r. pro 'J)ig. Lib. XX V tIl. l. 40. 9. I. 11lftit. eud. tit. §. 4. Vig. Lib. 
F XLII. 
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2. Pubertas generally, in relation to crimes and punilh­
ments is the age of fourteen years and not before (k); and 
it feems, as to this purpofe there is no difference between 
the male and fen1ale fex; at this age they are fuppofed to be 
doli capaces, and therefore for ('rinles, altho capital, commit­
ted after this age they fball fuffer as perfons of filll age (I), 
only by the confiitutions of [Olne kingdoms, in favour of 
their age, the ordinary punifrunents were not infli8:ed upon 
fuch young offenders; as in Spain, not unlefs he were of the 
age of feventeen years. Vide Covar. de Matrimonio, cap. 5'. 
§. 8. (m) In ReleBione ad Clement. cap. Si furiofus (n). By the 
antient law mnong the Jews, he that was but a day above 
thirteen years, was as to critninals adjudged in virili flatu, 
but not if under that age. (t) 

3 • .!Etas pubertati proxima, herein there is .great diffe­
·rence among the Roman lawyers; and tho they make a dif· 
parity herein between mares and females, yet I think as to 
point of crimes the meafure is the fame for both: Some a[· 
iign this .!Etas pubertati proxima' to ten years and an half ; 
others to eleven years (0): If they be ; under the age, which 
they call .!Etas pubertati proxima, they are prefumed incapaces 
doli (p), and therefore regularly not liable to a capital. pu .. 
niihment for a capital offenfe; but this holds not always 
true, for according to the opinion of very learned civilians 
before ten years and a half they may be doli capaces, and there­
fore it mufi be left ad arbitrium judicu upon the circumfiances 
of the c~fe, yet with this caution, Judex, qui ante illam eetatem 
arbitrari debet puerum efJe proximum pubertati,maximu adducen­
dus eft conjecturu, & cautiffime id aget, ac tandem raro. Covarr. 
ubi fupra (q). And with this agrees our law, as fball be 

XLII. tit. I. de re jztdicat. l'57. Lib. 
XXXIV. tit. I. :ne alime?2tis, I. 14. 
9. I. 

(k) :n!. Lib. XXIX. tit. 5. de Sena­
tZtflonjitlto Siia12iano, f.:)c. I. 1. §. p. 

(I) 1Jig. Lib. IV. tit. 4. de millOribus, 
I. ',7. §. 1. Lib. XL VIII. tit. 5. ad leg. 

. :l1I1. de adult. I. ,6. Cod. Lib. 2.. tit. 35. 
Si adverjits deli[ium, t. I. 

(m) Tom. I. p. 157. 
..• C~l) Par. III §. ·5. Tom. I. p. 558: 

2. 

fbewed. 
. Ct) Seld. de Synedriis, Lib. II. cap. 13. 
§. I3 2.. 

(0) The prevailing opinion is that the 
malts are pubertati proximi at ten and 
an half, and the females at nine and an 
·half, bccaufe when they had pafs'd the 
middle difiance between infancy and pu­
berty, they might then be properly faid 
to be cetatis pubertati proximce. 

(p) :nig. Lib. XLVII. tit. I2.. de ft-
pulcbro violato.- I. 3. §. 1. ' 

CCf) Tom. I. p. 157. 
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fhewed. But if the offender be in tetate pubertati proxima, 
vito according to fome, ten years and an half, according to 
others eleven years old, he is more eaiily prefumed to be 
doli capax, and therefore may fuffer as another man, unlefs 
by great circumftances it appear, that he is incapax doli. But 
this hath -alfo its temperarnents, I. By exprefs prov iuon of the 
conftitution in Codice De falfd Moneta: "Impuberes, fi confcii 
" fuerint, nuUum fuftineant detrimentum, quia t£tas eorum, quid 
" videat, ignorat"; but a penalty is laid upon the tutor. (r) 

2. Tho t£tas pubertati proxima is regularly prefumed Capax 
doli, and fo may be; guilty of a capital offenfe. Digefl. De re­
gulis juril (f). PupiUum, qui proximus eft pubertati, capacem ejJe 
furandi, yet as .it is in arbritio judicu to judge an infant 
within ten years and an half capax doli, as before; fo it is in 
arbitrio judicii upon conuderation of cirClunfiance to judge 
one above ten years apd a half~ nay of twelve, i thirteen 
,years, or but a day within fourteen years, to be incapax do­
li, and fo privileged from punifhment, as appearing upon the 
circumftances of the faa not yet conftitutU! in t£tate proxima. 
pubertati, or at leaft not doli capax; and \vith this our law 
doth in a great Ineafure agree. 

). That if he be above ten years and a half, and appears 
doli capax, yet if under fourteen years, he is not to be pu­
niihed pren!i ordinarid, but it may have fame relaxation ex ar­
bitrio judicu. (t) But altho our law indulges a power to the 
judge to reprieve before or after judglnent an infant convia 
. of a capital offenfe in order to the king's pardon, yet it al­
·lows no arbitrary power to the judge to change the puniih­
Inent that the law infEas; and thus far for the third age or 
period, Altas pubertati proxima. 

4. The fourth age or period i~ infantia., which lafts till fe­
ven . .years; within this age there can be-no guilt of a capital 
offenfe; the infant nlay be chafiized by his parents or tutors, 
but cannot be capitally puniihed, becaufe he cannot be guil-

(r) Lib. IX. tit.:1+ t. I. 
(J) Lib. L. tit. 1 i. I. I I J. Lib. XXIX. 

til. 5. de Sellt!t!!/co;:juito Siial1ia12o, i. 14. 
Lib. XLIV. tit. 4. de doli mali ex­
cepriOJte, I. 4. §. z6. l;;(lit. Lib. IV. tiro I. 

ty (u); 
de. obligato qu~ ex deliElo, §. i 8. 2Yig. 
Lib. XLVII. tit. 2.. de Jurtis, 1.2.3. 

(t) :Dig. Lib .. IV. tit. 4. de mi1zoriims, 
f. 37. 9. 111 deliBis-. 



10 Hiftoria Placitorum CorontC. 

ty (u ); and if indiB:ed for fuch an offenfe as is in its nature 
capital, he mull be acquitted; and therefore the feverity of 
the glofs upon the decretal De de/iBit puerorum, cap. 1. (x) is 
jufily rejeaed in this cafe (y), and with this agrees the law 
of England. 

But no\v let us confider the l~ws of England more particu­
larly touching the privilege of infancy in rebtion to crimes 
and their puniihlllents, and that in relation to two kinds of 
crimes, I. fuch as are not capital, 2. fuch as are capital. 

Firfi, As to mifde1neanors and ofI:enfes that are not capi­
tal: in fame cafes an infant is privileged by his nonage, and 
herein the privilege is all one, whether he be above the age 
of fourteen years or under, if he be under one and twenty 
years; but yet with thefe differences: 

If an infant under the age of twenty-one years be indicted 
of any mifdemeanor, as a riot or battery, he iha11 not be pri­
vileged barely by reafon that he is under twenty-one years, 
but if he be conviCled thereof by due trial, he fhall be fined 
and imprifoned; and the reafon is, becaufe upon his trial the 
court ex officio ought to confider and examine the circum­
frances of the faa, whether he ,vas doli capax, and had dif .. 
cretion to do the aa wherewith he is charged; and the ['alne 
-law is of a feme covert. 2. But if the off~nfe charged by the 
indithnent be a mere non-feafance, (unlefs it be of [nch a 
thing as he is bound to by reafon of tenure, or the like, as 
to repair a bridge, & c.) (:z) there in fOlne cafes he ihall be 
privileged by his nonage, if under twenty-one, tho above four­
teen years, becaufe Laches in fuch a cafe ihall not be ilnpu­
ted to hilll (a). 

36 E. 3. AJfif 44 j. 4 H. 7· I L h. If an infant in AjJif8 
vouch a record, and f-lil at the day, he fhaH not be ilnpri­
foned (b), nor it feenls a feme covert. I 3 AjJif. 1. (c) and vet 
the llatute of tl'eflminfl. 2. cap. 25. that gives imprifonm;nr, 
in [nch a cafe, is general. 

2 

(u) 'nig. Lib. XLVII. tit. 2. de fur­
tis, I. 'S. Lib. XL VIII. tit. 8. ad kg. 
Cornel. de jicrrriis, I, 11. 

(;t') 'necrctal. Lib. V. tit. 2. 3. 
(y) :Lr;m. I. p; 15 7. 

8 E. 2. 

(z) 2. Co. 111ft. 703. 
(a) 'lJ. Saver default, 50. Cro. :lac. 

465. 466. Pl. Com. ,64· a. Co. Lit. 2.46. b. 
(b) 2. Co. Inflit. 4 I 4. 
(() 11. Coverture 3 5. Refieit 87~ 
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8 E. 2. Corone 3 9 ~ . If A. kills B. and c. (:1 D. are pre .. 
fent, and do not attach (d) the offender, they thall be fined 
or ilnprifaned; yet if C. were within the age of t\venty",one 
years, he fuall not be fined nor imprifoned. 

3. Where the corporal punifhtnent is but collateral, and. 
not the direct intention of the proceeding againfi the infant 
for his mifdemeanor, there in many cafes the infant under 
the age of twenty-one thall be fpared, tho pollibly the pUo< 
niihment be enaCted by parliament. I 4 AjJ. I 7. ( e) If an in .. 
fant of the age of eighteen years be conviCt af a diffeifin 
\vith farce~ yet he {hall not be imprifoned. Vide 26 Aff. 9. 
43 E. 3- lmprifonment 16. 40 E. 3' 4+ a. (f), and yet a 
feme covert ihall be imprifoned in [nch cafe. I 6 Aj[. 7. 

If an infant be convict in an at1ion of trefpafs vi & armi!, 
the entry muil be nihil de fine, fed pardanatur, quia infans; 
for if a capiatur be entred againft him, it is error, far it ap­
pears judicially to the court, that he was within age, when he 
appears by guardjan. P. 8 'Jac. B. R. Holbrooke v. Dagley, Croke 
n. 3. (g); the like law is that he fhall not be in mifericordia 
pro falfo clamare. (h) 

B. Coverture 68. General fl:atutes that give corporal pw> 
rtifhment are not to extend to infants, and therefore Pl. Com. 
364. a. per Waljb, if an infant be conviB: in raviihment of 
,yard, he thall not be ilnprifoned, tho the fiatute of Merton, 
cap. 6. be general in that cafe (i): but this muft be under­
fiood where it is, as before [aid, a puniihlnent as it were col .. 
lateral to the offenfe, . as in the cafes before mentioned: but 
\vhere a faa is Inade felony or treafon, it extends as well to 

(d) The words of the book are 12e lc".1C 
Ie ?nt/in d'afiad}. 

(e) F. Imprifll1mem 8. 
(I) nEt Ie caure efi, pur ceo que la 

4' ley entend', que un enfant ne 'poit my 
. C, conufh' bien & mal', ne Ie que! foit 
" a.dvantage pur luy, ou nemy; ne nul 
U f-cl,Y ferra adjudge en un enfant." Mes 
u H. 4. zz. b. Ha1zk dit, que enfant 
d'age de 18 tlns poir dire ditfeifor ove­
force & efl:re emprifon per cella. 

(g) era. 7ac. 274. 
(b) Go. Lit. 1:2.7. a. yet this was not a 

retded POInt, for :1 E. 3. 5. the court 

G infan~ 

dou bted of it; and in 1: 7 E. !. 75. P. and 
4 I Aj/if. 14:0 the plai ntiffs, tho infants, were 
amerced. pro falfo cia.more; but tho they 
were a~erced, yet it apP1ar~ from the 
fame 'Cafes, that they were lOtIded on ac • 
count of their infancy to a pardon ot 
courre. See I R. A. z 14. 

(i) Another like cafe is there put, if 
lln infant be a. receiver and account be­
fore auditors, and he found in a.rrears, 
the auditors (annot commit him to pri­
fon notwithflancling the general words gf 
the flatllte of w.~. '81. II. 
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infants, if above fourteen years (k), as to others, as 1hall be 
faid. And this appears by fevera~ atts of parliament, and 
particubrly by I Jat. cap. I I. of felony for marrying two wives, 
&c. where there is a fpecial exception of Inarriages within the 
age of confent, \\7 hich in felnales is twelve, in males fourteen 
years; fo that· if the Inarriage were above the age of confent, 
tho within the age of twenty-one years, it is not exempted 
from the penalty. . 

So by the ftatute of 2 I H. 8. cap. 7. concerning felony hy 
Jervants that imbe~jl their maflers goods delivered to them, 
there is a fpecial provifo, that it fhall. not extend to fervants 
under the age of eighteen years, who certainly had been 
within the penalty, if above the age of difcretion, vi~. four­
teen years, tho tmder eighteen years, unlefs a fpecial provi­
fion had been to exclude them (I). 

I come therefore td confider the privilege of infancy in 
cafes of capital offenfes and punifhments according to the 
Ja,vs of England, ,vherein I fhall examine, I. How the antient 
law flood. 2. How it frands at this day in relation to in­
fants. 

I. As to the antient law: 
I. By what has been before faid it appears the Civil Ia,v 

,vas very uncertain in dehning what ,vas that tCtas puhertati 
proxima, and confequendy fuch as might fubjeB: the offen­
der to capital guilt or punifhment; fOlne taking it to be ten 
years and an half, fome eleven years, others more, others lefs. 
The laws of England therefore, that ilways affect certainty, 
determined antiently the tCtaJ' pubertati proxima to be t\velve 
years for both fexes; under that age none could be regularly 
guilty of a capital offenfe, and above that age and under four­
teen years, he might or might not be guilty according to the 
circumftances of the faa that lnight induce the court and 
jury to judge him doli capax, vel incapax (m). 

2 

(k) Co. Lit. 24'7. b. 
(t) The like exception there is in the 

u Amz. cap. 7. where apprentices under 
the a.ge of fiftem years, who {hall rob 
their mailers, are excepted out of tht; act 

This 

(m) By the laws of l,za, I. 7. an infant 
of.ten years of age might be guilty of 
bemg acceffary to a theft, and was pu­
nithed accordingly with fervitude. Wilk.. 
leg. AJ2g/0.SaX. p. 16. 
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This appears by the laws of ~ing AtheIftan mentioned in the 
firfr chapter, "Non parcatur alicui latroni fuper 1,2 annos & 
fupra I 2 d. quin occidatur." And altho his fucceifor Edmund (n ) 
reduced it to £fteen years, unlefs he fled, yet it ,vill appear 
that the ftandard of t\velve years obtained in after-ages (0). • 

2. It appears that an infant of twelve years was compel.r. 
lible to take the oath of aIljgeanc~ in the leet, and under 
that age none were to take the oa~h, or to do fuit to the 
leet. BraEt. Lib. III. (p) cap. I. (q) Brittoit, cap. 29. in fine, Cal­
'Vin's cafe, 7 Co. Rep. 6". b. So that at that age, and not be­
fore, he Was taken notice of by the law to be tmder the 
obli~ation of an 'oath, and confequently capable of dif .. 
cretlon. 

3. The ordinary procefs 'againfl: capital offenders \vas an~ 
is by Capias and Exigent, and Utlarj thereupon; but againf1: 
an infant under twelve procefs of utlary in cafes of india .. 
ment was not awardable, and if awarded, it was ertor; but 
if above that age, that procefs was awardable; and Bract. 
Lib. III. (r) cap: i I. feet. 4. & 5. gives the reafon, "Minor 
" vero, qui infra tetatem 12 annorum fuerit, utlegari non debet, 
" quia ante talem tetdtem non eft fub lege aliqud nee in decenna"; 
and ibidem cap. I o. feet. I. he Inentions an old law of king 
Edward (I), "Omnis, qui tetatis i: 2 annorum fuerit, facere de-

6z) This is a mHb.ke, for it was not 
Edrrtund but king Arl'eljlalz himfelf, who 
thinking it a pitiable cale that a youth 
but twelve years old fhould be put to 
death, as was permitted by the former 
hw, changed the time from twelve years 
to fifteen, and ordered that none who 
was but fifteen years of age fhould be 
:put to de:ah, unlefs he. refined or Red; 
if he furrendered himlelf, he Was only 
to be impriConed until fome of his rela­
tions or friends would become fecurity 
t()r him jl!xta pIC71(!m capitis (f'ftimati­
oJlem, ut pmj'er ab orrtni malo alftil1eat, 
if he could not get any fuch recurity, 
then he was to take an oath to the fame 
purpofe in fuch mannel' as the hi (hop 
Jhould direCt him, and was to remain in 
ftrvi:ute P1"0 capitis tui £jtimatiolze; but 
if after this he fhould be again guilty, 
then he W:lS to be put to death without 

" bet 

at;lY regard to his age. See Wilko lege's 
A'7gI0-Sax. p. 70. 

Co) In the time of king Henry I. the 
old law of king Atbelflan took place, viz. 
twelve years of age, and 8d. value. Ibid. 
P·2$9. 

(P) :De GorOl1a. 
Cq) This feems to be a mHtake, for 

cap. II. flEf. 4. for the oath mentioned 
in cap. I. was to he taken by knights and 
others of the age of fifteen years and 
upwards. 

(r) :De ~rol1a. 
(f) There is no fuch la.w extant a, .. 

mong thofe of king Ed'1t'ard, but the 
law here quoted is a law of Gnme, Leg. 
Gnuti, 1.19. which is in there words, 
Volumus ut quilibet homo rz. a1tnOS 1zattts 
jZl~1ttra11dzt1n prtfjlet fo llo.11e fttrem ejfo 
1Zeque furi c01Jfomaneum, which oath is 
to the f.1.me purpofe with tha.t mentioned 

by 
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" bet Jacramentum in vifu franciplegii, quod nec latro vult ejJe, nee 
" latroni confentire"; and StamJ. Lib.!. cap . . I 9. cites out of a 
book of BraCton, De Vifu Franci plegii, "P2.,uod quilibet duode­
" cim annorum poteJ1 felonite judicium fuftinere", which ilnplies 
alfo that \vithin that age, regularly at leaH:, he could not be 
a felon. 
. 4. Again, T. 3 2.. E. I. Rot. 3 2.. Eboracum, coram rege. 

" Adam filius Ade de Arnhale captus noBanter in domo Johannis 
" Somere coram regeduCtus cognovit, quod furtive cepit, & c. 9 s. 
", per prteceptum & miffionem Richardi Short:" Richard Short 
had his clergy, "Et pr cediEtus Adam commijJus fuil cuftodite 
" mari/caUi cuftodiend', quia infra tetatem; poftea habito refpeEtu 
" ad imprifonamentum, quod prcediBus Adam habuit, & etiam ad 
" teneram tetatem ejufdem Adte, eo quod non eft nifi tetatis I 2 

" annorum, qui tal is tetatz's judicium Jerre non potejl, ideo de 
." gratia regis delibcretur, &c." Upon this record thefe things 
are obfervable, 7Ji:{. I. The (ourt recorded his confeffion; but 
regularly th~t ought not to be, for if an infant under the age 
of twenty-one ihall confefs an indiB:ment, the court in ju1l:ice 
ought not to record the confeffion, but put him to plead not 
guilty, or at Ieafr -ought alfo to have inquired by an inqueil 
of office of the truth and circllmflances of the faa. 2. That 
here he was twelve years old, and yet judgment fpared, and 
the reafon given, §Lui talis tetatis judicium. Jerre non potefJ. 
Yet 3. There is fomewhat frill of gratia regis interpofed, as 
it feems, in refpeB: he 'vas paft the old fiandard of twelve 
years. 

II. But no,v let us come to the Common la\v as it flood in 
after-times, for in procefs of tilne, efpecially in and after the 
reign of king Edward III. the COlTIlnOn law received a g-reater 
perfeaion, not by the change of the Common law, as fOlne 
have thought, for that could not be but by act of parlia ... 
ment: but Inen grew to greater learning, judgment and ex .. . 

2 penence, 

byJ1raflon, Lib. IIi. d~ coront!, cap. r. cap. 10 c:J z.;. a.nd lord Coke's comment 
to be taken at the age of fifteen; and thereon, z. Inft. 147. where he takes no­
tho there be a. difference as to the age, rice that the ?ld books are mifprinted. 
},e't probably it is the fame o:lrh, for it See al[o z. I11ft;t. 7 z. Mirror, cap. I. §. 3-
IS very eafy and natural to miftake xu J1ritto1', cap. u. 
for xv. See the nature of llfarlvl'itlge, 
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perjence~ al?d te8:i6ed the mifiakes bf former agep and judg; 
ments, and the law in relation to infants and t1.leir punifh:' 
nlerits l()[ capital offenfes ,\rlsand to this cJ.ay is as follo\veth. 

t. It is ~leat tl;at, ,an. iofant abov,e fourteen and under 
t\Venty-6IY~ i? ~qtlany fubjeB: ~o capital puniJh111entsi as. well 
a-; others of fun ~lgC;, tor it is priefumptio juris; that after four'; 
teen years the) are, doli capaces; and can difcern between good 
and evil.; and if th~ l~w ihould not apimadvert upon fuch of! 
fenders by reafon of theit nonage, the kingdom would come 
to confUfio~. J?xperie.nte }nakes tIS know; that: every day 
murders, bloodfhed's, burglaries, larcenies, burning of houfes; 
rape~, clipping and counterfeiting of nibney, are cOriunitted 
by youths above fourteen ~nd under t\venty-one; and if they 
fhould have inlpunity by the privilege of fuch their minority; 
no lnan's ,life or efl:a~e <;:oul~ be fafe (t). In my remembrance 
at Thetford a young lad of fix teen years old was convitt for 
fuccefii ve wilfill burning of three dwelling-houfes, . and in the 
Iaft of theln I burning a child to death; and yet h!ld carried 
the matter fo fubtilly, that by a falfe uecnfation of ano~her 
perfot?- for burning the £rfl: houfe an ll)nocent perfon was 
~rought in danger, jf it had not been firangely difcovered: 
be l~ad judglnent to die, and \vas accor~ingly executed. (u) 

Fourteen years of age therefore is the common fiandard; 
at which. age b~th n1aies and females are by the la\v obnmious 
to capital punifhlTIC:ilts fur offenfes; comlni~ted by them at any 
tilne af~er, that age; and \vith this agrees Fit-z::N.B. 20Z. b. (x) 
Co. Littl. §. 405. (y) Vide l\1r. Dalton's Juftice -'Ji Peace; cap. 
9~. and I 04. (~) 

(t) Our author's argumertt concludes 
./ery flrongly :tgainO: their eTcapirtg with 
imp rm ity, but lofes much of its force 
when urged in behalf df capital punifh­
ments, for there is no n\';ceffity that if 
~r.r~y be not capir:tlly punifhcd they muG: 
therefore go unptininled; fo that wh:1t­
ever feveriry m:ly be nccdful in cafes of 
lnCl"ckrs and atrs of violencc, yet in the 
-:"lJll1?on infbrices of larceny and Heal­
In.~ lome other pJnifhment might be 
~'~dill,1, which mi~ht kave room for the 
:~(orm~l,j(J:1 of youna offcnders. 

',?t) A t ,H" '~I!;/lr7' ~il'j lP \ Ftl,. 1 i· t 629. 

H 2.Ari 

bcfore tT1.;itt'ock JulHce, otie Jo1m :!Jean 
an infant between eight and nine yeara 
Was indicted, a.rraigned; and found guilty 
of burning two Darns in the town Qf 
lVi17dfor; and it appcllfing upon exa.mi­
nation that he had 'tnalice; revenge, 
crkft and cunning, he had judgment tQ 

be ,hanged, and W:l.$ hanged ~u;,or~ingly. 
filS. Report. 

ex) N Edit. p. 450. 
(y) p. 247. b. 
I z) The £iffl edition. but in the lail 

edition, cap. 147 a.nd lSi, 
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• .2. An inf~nt under the age of fourteen years and above 
the- a~ . of t\velve years, is not prirrrJ facie prefiuned to be 
doli capax,.,. and therefore reg111arly for a capital offenfe com.;.; 
n1itted ,'under fourteen years' he is not to b~ conviB:ed or 
have judgn1ent asa (elon,.' but may be found not guilty.'r' ", 

But tho ~ prima facit and in conlmon prefulnption this be 
trne, yet, if it 'appear to the COlut and jury that he~\Tas' doli 
t apax,'. and.' could· -difeer'll ,between' good and evil at: the' time 
of the:, offenfecoll1tnitted~ he may be convi8:ed and undergo 
j~ldgn1ent~ and execution 6f, death, tho he hath not, ahiinecl 
fl.nnm:n.pub~rti£ti$; ~ vi~ .. ,foilrteen years; tho according· tdthe 
nature' of,the offenie' abd' <:irculnftances of 'tl1e cafe the 
j~Klgeb11ay or Inay not in difc~etion reprieve'hilTI before or a'f1; 
teL,judgment; In·Qnaer to the obtaining the king's pardon~ 
~l 2 A/f. ) o. C.orone~ I 18 6 i 7 o. Ali~e de J1'alborough of 
the age .of' thirte~~' year~ ~vas '~llrnt by jlldgll1ent forkilIing 
her mifhe[s,- and it is there faid, tHat by the ahtient la\v none 
than .be. hanged v.rithin age which is intended the age of dif..; 
c:t\etion, t'jz. fourteen yea~s; but before Spigurnel an infant, 
~Yithin '. age (aj, that- had' kild bis companion, and hid himfelf 
(fe '-mucha) 'was 'pr'efently hanged; for it appeared by his 
rnu~hint he could-.diicern between good and evil, .and malitia 
fuppltt tCtarem~-" 
. ~)' E. 3. g '). ,Corone I 29. One witi1in age \vas found guilty 
'C?t larceny,_ and by· rea10n of his nonage jl1dgn1ent was re ... · 
tpited,. ' but, afterwards he ,vas brought to the-bar and ,had 
h!s judgnxnt; ,tho ,this book be generally orie- within cige, 'it 
111UH be intended within the age of diicretion, vi-z. fourteen 
years, few it was never lnade· a doubt, whether if above that 
age, h,e .1night not have judgment. . .. 
" 3 ~ But yet nlrther, if an infant be above feven yeaTS old 
and l1n~~r t\\-dve Ye2rs, (which according to the, aritient Lw 
ivas /Etas jblibgr,t6lti proxima) and counnit a felony, in this cafe 
prim?' facie ,he' is to be judged not guilty, and to be found 1'0, 
beGtuie. D.£ is,{uppoied not of difcretion to judge bet\veen uoocl 

and evil (b) ; . yet even in that cafe, if it appear by H~o.lg, 
4 md . ' 

, (a) Ten 'years old according to Fitz­
habe:': s Report CorOlie 1: J 8. 

(b) Corone £3'3-
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''and pregnant, evidence and circtl1nfl:ances~ that he had difcre'; 
tion to jndge between good and evil, judgl11cnt of death 
tnay be given againfi him. 3 H. 7. i. h. & I 2. b. An inhmt of 
the age. of nine years kild an infant of the like age, be con­
'fei1fxl the fdony, and upon exmnination it ,vas found he hid 
the blood and the body; the juf1:ices held he ought to be 
hanged~ ( c) " .' , .. i . ' ' , 
. But in cafes of this nature, 1. It is neceffary that very 
firong and pregnant evidence ought to be to conviel one of 
~bat ,age, and to make it appear he undelf1:ood \vhat ·he did; 
for if the law require fnch an evidence where the offender is 
above twelve and under f911rteeb/,tnuch lnore if be were un~ 
der twelve at the tithe of the [tel cOlnmitted. 2. The cir~ 
cumficu1ces rIluil 'be inquired of: by the jury, and the infant 
is not to be conviCl llpon his confeiIion. ~ 3. It is prudence 
in fnch a cafe even after convi8:ion to refrite judglnent, or at 
leafi execution (d); bilt yet I do not fee how the judge call 
difcharge hilTI if he be convitt, but only reprieve hirn frOlll 
jlldglnent, and leave binl in cuftody ~ill the king's pleafilre be 
kno'\vn. ' 
. _ And therefore the book of 3 ') H. 6. I I. & I 2. per Moyle 
t~ Billing, " TI)(1t tho a jlt~y jbottld find fitch an infant guilty, 
" the court ex o111cio mujl aifcharge him", muH be underfiood 
either irP on 1 v of a n:prieve before judginent, or fecondly at 
le:,H, that the jurv fInd the f--aB:, and that he \Vas either within 
the 3ge cf inf~n('y, 'Vi~. feven years old, or ti1at he did the 
Eet, hut W~1S 11l1ckr fourteen, and not of difcretiort to judge 
be t\,\TefJl ~~cod and, evil; in which cafe the court ex officio 
()light to djic.har~e hiln, becallfe it is not felony. 

4·, And IaftIy, If an inLnt within age be infra tetatem in..,' 
[antite, 7.:[7,;.. 1cven ye::..rs old; he cannot be guilty of felony ( e), 

\vhat": 

(c) Bilt hew/ever tl~ey fe-rpired fhe e~­
~cllti(lnth~n~,he might get :1 pardon. F. Co­
rone 57. 'jj, Dr",'/, r~;. 7Ja/roll fays 
tll~U nn iflfJ.llt of eight year:; of' ~tge m<:y 
commit homic:dc, and (1)all be h~~n§Scd 
fur ii. Sec 'Drr/IOI)\; 7::f1irtl, caj. Li-7. 

Cd,' :.lJolr. ,/I/fi(i'. jii 5c 5. 

(e) And yet there is a precedent in 
the regiHer, fol. ;09. b. of a pardon 
gian,ed to an infant within the' aee of 
r " lcvcn year~ who was indiCted fOj' homi-
c:dc: in this cafe the Jury found,that 
he did the faa before he was feve-n 
years old. 
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\vhatever circumfi:ances proving clifcretion may appear; for ex 
prtefumptione juris he cannot have difcretion (I), and no aver­
ment than be received againfl that prefwnption: and altho 
the Ia\vs of England, as well as the Civil and Canon law, affign 
a difference betWeen males and females as to their age of con­
fent to marriage, vi~. fourteen to the male, twelve to the 
female; yet it feems to me, that as to matters of Cri111eS, e­
fpecially in relation to capital punifhniehtsj the females have 
the fame privilege of nonage as the Inales; and therefore the 
regular /.Etds pubertatis in reference to capital crimes and pu .. 
nifhments of both is fourteen years, with thofe variolls tern-
peranlents and exceptions above affigned. . 

And it is to be obferv'd, that in all cafes of infancy, infa .. 
nity, i1t. if a perfon llDcapable to commit a felony be in­
diaed by the grand inquefl, and thereupon arraigned; the pe .. 
tit jury may either End him generally not guilty, or they may 
End the matter fpeci::tlly, that he committed the fact, but that 
he was non compos, or that he was under the age of fourteen, 
!cilicet tetatis I 3 ann01'um, and had not di[cretion to difcern 
between good and evil, & non per feloniam; and thereupon the 
court gives judgment of acqliittal. 2 I H. 7. 3 I. (g) But if a 
lTIan be arraigned in fuch a cafe upon an indichnent of n1ur~ 
cler or manllaughter by the coroner's inquefi, there if the 
party coml)1itted the faa, regularly the n1atter ought to be 
ipecially found, becau[e if the jury bnd the party r~ot guilty, 
they muH: inquire how he came by his death, vi~ "Et jura­
" tores pr"di8i qUtCfiti per curiam, qltomodo is ad mortem fuam 
" devenit, dicunt Juper facramcmum fuum, quod prtediEtus A. B. 
" die anno apud D. dum non fuit compos mentis, or 
" dum fuit infra tetatem difcretionis, feilicet 9 annorum, nee fci­
" vit difcernere inter bonum & malum, prtedi8um J. S. cum gla­
" dio, & c. percu.Uz't & pfum ad tunc & ibidem occidit, fed non 
" ex malitia prtecogitatd, neque per feloniam, vel fclleo animo; 
" & fic idem J. S. ad mortem Juam dev{nit." But If he be Erit 
arrajgned, and acquitted upon the indiament by the grar:d 

4 inquefi, 
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inquefi, and found not guilty, he may plead that acquittal 
upon his arraignment upon the coroner's ingueft, and that 
\vill difcharge him; and the petit jury fhall inquire farther 
how the party came by his death. 

C HAP. IV. 

Concerniltg the d~fea of ideocy, madnefs 
and lunacy, in. reference to criminal of 
jenfe.r and puniJhment.r. 

,AN D thus far touching that natural defeB: of infancy. 
Now concerning another fort of defect or incapacity, 

namely ideocy, madnefs and lunacy: For tho by the law of 
England no man 1hall avoid his own ad: by reafon of thefe 
defeas (a), tho his heir or ~xecutor nlay, yet as to capital 
offenfes thefe have in fome cafes the advantage of this defeB: 
or incapacity (b) ; and this defeB: comes under the general 
name of Dementia, which is thus diftinguifhed. 

I. Ideocy, or fatuity a nativitate vel dementia natural is ; fuch 
a one is defcribed by Fit~herbert, who knows not to tell 20 s. 
nor knows who is his father or mother, nor knows his own 
age; but jf he knows letters, or can read by the infirllction 
of another, then he is no ideot. F. N. B. 233. b. Thefe, 
tho they Inay be evidences, yet they are too narroW and con­
dude not always; for ideo,) or not is a quefiion of fact tri­
able by jury, and fometimes by infpection. 

(a) For it is faid to be a maxim in 
law, that no man of full age fhall be per­
mm,~,~ to fiultify himfcl£ 4 Co. Rep. 1':. j. 
P. Heverly's cafe, Co. Lit. 247. a. the rea­
fon hereof is, becaufe a man cannot know 

I II. De .. 

or remember what aci-s he did when he 
was of n01t font: memory. 3 5 AjJif, pl. 10. 

See contra F. N. 21. P.449. Sbow. Ca. 
Part. 153. 2 Salk. 576. 

(p) Co. Lit. Z47. P. Plo"ot'J.19.4. 
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II. Dementia accidentalis, vel adventitia, . which proceeds 
frOln feveral caufes; fometimes from the diilemper of the 
humonrs of the body, as deep melancholy or aduH choler; 
fometilnes from the violence of a difeafe, as a fever or palfy; 
[o111etilnes from a concllHion or hurt of the brain, or its 
membranes or organs; and 3S it COlnes frOln feveral caufes, 
fa it is of feveral kinds or degrees; which as to the purpofe 
in hand may be thus diHributed: I. There is a partial inf:.t­
nity of mind; and 2. a total infanity. 

The former is either in refpett to things quoad hoc vel if .. 
Iud infanire; fome perfons, that have a competent ufe of rea­
[on in refpett of iotne fubjetts, are yet under a particular 
dementia in refpett of fOlne particular difcourfes, fubjeas or 
applications; or eIfe it is partial in refpett of degrees; and 
this is the condition of very many, efpecially melancholy 
perfons, who for the moil part difcover their defett in excei:' 
1ive fears and griefs, and yet are not wholly deftitute of the 
ufe of rea[on; and this partial infanity feelns not to excu[e 
them in the committing of any offenie for its matter capi­
tal; for doubtlefs lnoft perfons, that are felons of themfelves, 
and others are under a degree of partial in{~mity, when they 
commit thefe offenfes: it is very difficult to define the indi;;. 
vilible line that divides perfett and partial infanitv, but it 

, J 

muft reft upon circum fiances duly to be weighed and confi.;. 
({ered both by the judge and jury, left on the one fide there 
be a kind of inhumanity towards the defeB:s of hUlnan na­
ture, or on the other fide too great an indulgence given to 
great crimes: the beft meafure that I can think of is this; 
filch a perfon as labouring 'under melancholy diHempers hath 
yet ordinarily as great underHanding, as ordinarily a child of 
fourteen years hath, is fuch a perfon as may be guilty of trea­
fan or felony. 

Again, a total alienation of the mind or p~rfett madnefs; 
this excufeth from the guilt of felony and treafon (d); de qui­
bus infra. This is that, which in my lord Coke's Pleas of the 
Crawn, p:6. is calt'd by himab[olute madnefs, and total de~ 
privation of ~~mory . 

. z ~gain; 
(d) 2.1 H. 7. 31. u. 
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.A_gain, this accidental :dementia, whether total or partial, 
is difl:inguiihed into that which is pennanent or fixed, -and 
that which is -interpolated, and by certain periods and viciffi­
tudes: the forme~_ is phrenefis or Inadnefs, the latter is that, 
which is ufually caU'd lunacy, for the moon hath a great in­
fluence in all difeafes of the brain, efpecially in this kind of 
iementia; fnch perfons commonly in the full and change of 
the moon, efpecially about the Equinoxes and fummer folHice, 
are ufuall y in the heigl;1th of their difl:emper; and therefore 
crimes committed by thein in fuch their difl:empers are un­
der the fame judglnent as thofe whereof we have before fpo­
ken, namely according to the meafure or degree of their di .. 
ftemper; the perfon that is abfolutely mad for a day, killing 
a man in that difiemper, is equally not guilty, as if he were 
mad without intermiffion. But fuch petfons as have their 
lucid intervals, (which ordinarily happens between the full 
and change of the moon) in fuch intervals have ufually- at 
leafl a competent ufe of reafon, and crimes comlnitted by 
them in thefe intervals are of the fame nature, and fubjec.l: 
to the fame punifhment, as if they had no fuch deficiency (e); 
nay, the alienations and contrac.ts Inade by thein in fuch in­
tervals are obliging to their heirs and executors. (f) 

Again, this accidental dementia, whether temporary or per­
manent, is either the more dangerous and pernicious, com­
monly call'd furor, rabies, mania, \vhich commonly arifeth 
from aduft choler, or the violent inflalnation of the blood 
. and fpirits, which doth not only take a\vay the ufe of reafon, 
but aKo fuperadds to the unhappy flate of the patient rage, 
fury, and tempefiuous violence; or eKe it is fuch as only takes 
away the ufe and exercife of reafon, leaving the perfon other­
wife rarely noxious, fnch as is a deep delirium, Jiupor, me­
Inory quite loft, the phantafy quite broken, or extremely dif· 
orderd. And as to criminals thefe dementes are both in the 
fame rank; if they are totally depriv'd of the ufe of reafon, 
they cannot be guilty ordinarily of capital offenfes, for they 
have not the u[e of underfianding, and a8: not as reafonable 

creatures, 

(e) F. CorOl1c 324-
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creatures, but their aB:ions are in effett in the condition of 
brutes. (g) 

III. The third fort of dementia is that, which is dementia 
affectata, nalneIy drunkennefs: This vice doth deprive men of 
the ufe of rea[on, and puts Inany men into a perfeCl, but 
temporary phrenzy; and therefore, according to fome Civi­
lians (h), fuch a perfon committing homicide thall not be pu­
nifhed fimply for the crime of hOlnicide, but lhall fuffer for 
his drunkennefs anfwerable to the nature of the crime occa­
fiond thereby; fa that yet the formal caufe of his punifh­
Inent is rather the drunkennefs, than the crime committed in 
it: but by the laws of England fuch a perfon (i) ihall have no 
privilege by this voluntary contratted madnefs, but !hall have 
the fame judgment as if he were in his right fenfes. Plowd. 
I 9. a. Crompt. Juft. 29. a. 

But yet there [eems to be two allays to be allowd in this cafe. 
I. That if a Perfon by the unfkilfulnefs of his phyfician, 

or by the contrivance of his enelnies, eat or drink fuch a 
thing as caufeth fnch a temporary or permanent phrenzy, as 
aconitu.m or nux vomica, this puts him into the fame condition, 
in reference to crimes, as any other phrenzy, and equally ex­
cufeth him. 

2. That altho the fimplex phrenzy occafiond immediately 
by drunkenneis excufe not in crilninals, yet if by one or more 
fnch prattices, an habitual or fixed phrenzy be causd, tho 
this madnefs was contraB:ed by the vice and will of· the party, 
yet this habitual and fixed phrenzy thereby causd puts the 
Inan into the fame condition in relation to crimes, as if the 
falne were contraB:ed iqvolnntarily at firfi. 

Now touching the trial of this incapacity, and who fhall be 
adjudged in fnch a degree thereof to excuie from the guilt of 
capital offenfes, this is a matter of great difficulty, partly from 
the eafinefs of counterfeiting this difJbility, when it is to ex­
cufe a nocent, and partly from the variety of the ·degrees of 

2 th~ 

(g) 11raB. 42.0. b. F. Carone 193, rU"Jias, Tom. 1. p. 557. in rcleEl. ad 
~ 51. Clem. Si furi~{itS. Par. III. §. 3 ~ 4. 
, (b) 11artbotinus and other:., See Ca--;;ar- (i) 4- Co. I:l. 5. a. 
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this infirmity, \vhereof fome are fufficient, and fOlne are in .. 
fufIicient to excufe perfons in capital oflenfes. 

Yet the la\V of England hath afforded the befl: nlethod of 
trial, that is pollible, of this and all other lTI3.tters of iatt, 
nalnely by a jury of twelve Inen all concurring in the Gme 
judglnent, by the tefiimony of witneffes vivd voce in the pre.:. 
fence of the judge and jury, and by the infpeClion and di· 
ret1ion of the judge. . 

There are two foits of trials of ideocy, madnefs or luna· 
cy; the :6rft, in order to the commitment or cufiody of the 
perron and his eftate, which belongs to the king, either to 
his own ufe and beneht, as in C3fe of ideocy; or to the ufe 
of the party, in cafe of accidental tTI:.tdnefs or lunacy; and in 
order hereunto there iifues a writ ek) or cOlnmiillon to the 
ih~riff or efcheator, or particular commiHioners both by their 
own infpeaion and by inquifition to inquire, and return 
their inquifition into the Chancery; and thereupon a grant or 
cOlnmitment of the' party and his efiate enfues; and in cafe the 
party or his friends find themfelves injured by the hnding hiln 
a lunatick or ideot, a fpecial writ nlay iifue to bring the party 
before the chancellor, or before the king to be infpeCl:ed. 
Vide Fit~. N. B. 233· (I) 

But this concerns not the purpofe in hand; for whether 
the party that is fuppofed to cOlnlnit a capitaloffenfe be thus 
found an ideot, madman, or lunatick, or not, yet if really 
he be fuch, he fhall have the privilege of his ideocy, lunacy, 
or madnefs, to excufe hiln in capitals. 

Secondly therefore, the trial of the incapacity of a party 
indiaed or appealed of a capital offenie is, upon his plea of 
not guilty, by the jury upon his arraignment, who are to in­
quire thereupon touching [uch incapacity of the priioner, 
and whether it be to fnch a degree, as may excufe him from 
the guilt of a capital offenfe. (m) 

In prefumption of la\V every perfon of the age of difcre .. 
tion is pre[uliled of fane memory, unlefs the contrary be 
proved; and this holds as well in cafes civil, 3.S crimin:ll. 

K Again, 

(k) See Stam/. Prerog. 3;. b. (I) N.l:'dit. 517. (m) Savi!.50. I ./112J. Ie7 • 
.-
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Again, if a man be a lunatick, and hath his lucid"z inter­
l.Jaila, and this be fufficiently proved, yet the law prefumes 
the aB:s or offenfes of fnch a perfon to be cOlnmitted in thofe 
intervals, ,vherein he hath the ufe of reafon, unlefs by cir.;. 
clunfiances or evidences it appears they were c011!mitted in 
the time of his difien1per; and this alfo holds in civils, as 
well as in criminals • 

. A.nd altho in civil cafes he, that goes about to allege an 
aB: done in the time of lunacy, mull ftriB:ly prove it fo 
done, yet in criminal cafes (where the court is to'be thus far 
of counfeI with the prifoner, as to aHifl: hirn in matters of 
la\v and the true flating of the faB:) if a lunatick be indiB:ed 
()f a capital 'crime, and this appears to the court, the witnef .. 
fes to prove the faa lnay and muft aIfo be examined, w he­
ther the prifoner were under aClual lunacy at the tilne of the 
offenfe COlTIlnitted. 

A man, that is furdus & mutus a nativitttte, is in prefump .. 
tion of la\V an ideot, and the rather, becaufe he hath no 
pollibility to lmderfiand, what is forbidden by la\v to be done, 
or under what penalties (n): but if it can appear, that he 
hath the ufe of underfianding, which lTIany of that condi­
tion difcover by figns to a very great meafure, then he may 
be tried, and fuffer judglnent and execution, tho great cau­
tion is to be ufed therein. (0) 

I come now to apply what has been faid to the various 
n2tures of capital crilnes. 

If a lTIan in his found melnory cOlnmits a capital offenfe, 
and before his arraignment he becomes abfolutely mad, he 
ougl1t not by bw to be arraigned during fuch his phrenzy, 
but be remitted to prifon until that incapacity be removed ; 
the reafon is, becauie he cannot advifedly plead to the indiB:­
ment; and this holds as \vell in cafes of treafon, as felony, 

I 

(/2) Vide Leg. AI/redi, t.14. 2J.Corone 
01 ~ 211. 

(Ii) According to 43 AffiJ. pl. ,0. and 
8 H 4-. Zo. if a prifoner frands mute, it 
{hall be inquired) whether it be wilful 
or by the act of God? from whence 
Cromjtl;/J infers, that if it be by the ad 

even 

of God, he fhall not foffer. Crampt. 711ft. 
29- a. but if one, who is both deaf and 
dumby may difcover by figns, that he 
hath the ufe of underfb.nding, much 
more may onc, who is only dumb, 2nd 
con[eq~ently m::!y be guilty of fclony~ 
ftd qucere; how he fi:all be ";\rr~ligned_ 
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even tho the delinguent in his found nlind were exan1ined; 
:Ind conferred the offenfe before his arraignment; and this ap" 
pears by the fiatute of 33 H. 8. ,cap. 20. which, enatted a 
trial in cafe of treaion after examination in the abience of the 
Party; but this fiat ute frands repeald by the fiatute cf I & 2 phii. 
t;t Mar. cap. 10. Co. P. c. p. 6. And if fucb perfon after his 
plea; and before his trial, become of non fane mem01Y, he ih.::tIl 
not be tried; or, if after his trial he becOlne of non fane me .. 
mory, he fhall not receive judglnent; or, if after judgment 
he become of non fane memory, his execution lhall be {pared; 
for \vere he of found memory, he might allege {ome\vhat 
in fray of judgment or execution. Co. P. C. 4. (p) 

But hecaufe there may be great fraud in this matter, yet 
if the crime be notorious, as treafon or mltrder, the judge be­
fore filCh refpite of trial or judgment may do well to impa .. 
nel a jury to inquire ex ojjicio touching {uch infanity, and 
Whether it be real or counterfeit. 

If a perfon of non fane memory commit homicide during 
fnch his infanity, and continue fo tin the time of his arraign. 
ment, {nch perfon 1hall neither be arraigned nor tried, but 
remitted to gaol, there to remain in expectation of the king's 
grace to pardon hinl. 2 6 AJ!. 27. 3 E. 3· Carone 3 5' I • 

But it [eems in fuch a cafe it is prudence to f wear an in· 
quefi eX officio to inquire touching his madnefs, whether it was 
feignd; and thus it \Vas done in the cafe of 3 E. 3. and in So­
mervil's cafe, Anderfon!s Rep. par. I. n. 1 5' 4. But in cafe a Inan 
in a phrenzy happen by iome. ovedight, or by Ineans of the 
,gaoler to plead to his indiB:ment, and is put upon his trial, 
and it appears to the court upon his trial, that he is mad, the 
judge in difcretion may difcharge the jury of hiln, and relnit 
hinI to gaol to be tried after the recovery of his underHand .. 
ing, e{pecially in cafe any doubt appear upon the evidence 
touching the guilt of the fact, and this in favorem vitce; and 
if there be no colour of evidence to prove hilD guilty, or if 
there be a pregnant evidence to prove his infanity at the 
time of the faa cOlnmitted, then upon the faIne f.tvour of 
life and liberty it is fit it Ihould be proceeded in the trial, in 

order 
. <1,) See Sir 7ob1z lL1:r..'!cs's remarks on llatcm,11z'S trilt Sf.1ft Trials, r"f. +. p. :1.05 • 

• 
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order to his acquittal and enlargement. If a perfon during 
his infanity commit homicide- or petit trett/on, and recover his 
underi1:anding, and being inditted and arraigned for the fame 
pleads not guiltj, he ought to be acquitted; for by reafon of 
his inclp:1city he cannot aa felleo animo. I 2 H. 3' Dower 
I 8 3. Forfeiture 3 3. 2 I H. 7. 3 I. b. il alera quite, that is, 
iball be found not guilty. . 

.. A.nd it is all one, \vhether the phrenzy be hxd and perma· 
nent, or whether it \vere temporary by force of any difeafe, 
if the faa were committed \vhile the party was under that 
diilemper. 

In the year 1668. at Aylesbury a Inarried \vornan of good 
reputation being deliverd of a child, and having not flept 
many nights fell into a telnporary phrenzy, and kild her in­
f::mt in the abfence of any company; but, cOlnpany coming 
in, file told them, fhe had kild her infant, and there it lay ; 
fhe was brought to gaol prefendy, and after fome fleep fhe re­
covered her underfl:anding, but marvelled how or why the Calne 
thither; 111e \vas indicted for murder, and upon he~ trial the 
whole Inatter appearing it was left to the jury with this di­
re8:ion, that if it did appear, th:1t fhe had any ufe of reafon 
when fhe did it, they,vere to find her guilty; but if they 
found her under a phrenzy, tho by reafon of her late delivery 
and want of fleep, they fhonld acquit her; that had there 
been any occafion to move her to this fa8:, as to hide her 
fbanle, ,vhich is ordinarily the cafe of fuch as are delivered 
of baHard children and defl:roy theIn; or if there had been 
jealou[y in her husband, that the child had been none of his, 
or if ihe had hid the infant, or denied the fatl, thefe had 
been evidences, that the phrenzy was counterfeit; but none of 
thefe appearing, and the honefl:yand virtuous deportment of 
the W01nan in her health being known to the jury, and many 
circumi1ances of inG:mity appearing,' the jury found her not 
guilty to the fatisfaction of all that heard it. 

Touching the great crin1e of treafon regularly the fame is 
to be Clicl, ~~s in cafe of homicide, filCh a phrenzyor infanity, 
as excu[eth frOnl the guilt of the one, excuieth from the guilt of 
the other: the reaton is the f~me; he that cannot aCl: fe/onie&.' 

I or 

• 
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or animo felonico cannot a8: proditorie~ :k)r being under a full 
alienation of mind, he aas not per eleBionem or intentionem. 
This appears by the natute of 33 He 8. cap. 2 o. which tho it 
enact, that a non compos mentis ihall be tried for treafon, yet 
it expre£ly declareth, "That if any comlnit high treafon, 
" while they are in good, whole and pedeS: Inemory, and 
" after examination becOlne non compos mentis, and that it be 
" certified by four of the council, that at the time of the 
" treafon they were of good, found and perfea memory, and 
" then not Iliad, nor lunatic, and after\vards became mad; 
" then they ihall proceed to trial": which firongly en­
foreeth, that a treafon cannot be comlnitted by a lnadman, or 
lunatic, during his lunacy. 

And with this agrees my lord Coke, P. C. p. 6. in thefe 
words, He that is non compos mentis, and totally depri7Jed of 
all compaJjings and imaginations, cannot commit high treafon by 
compaJfing or imagining the death of the king; for hlriofus folD 
furore punitur; but it muft be an abfolttte madneJs, and a total 
deprivation of memory. 
. This tho it be general, yet the f-tme author teUs us, 4 Rep. 
12 4. b. Beverly's cafe, in thefe words, Mes in a/cu,n cafes non 
tompos mentis poit committe hault trett/on, come fi il tua, OU offer 
a tucr Ie 1'Oy. This is a fafe exception, and I ihall not que­
ilion it, becaufe it tends fo much to the fafety of the king's 
perfon: but yet the [arne author, P. c. p. 6. tells us, that tho 
this was antiently thought to be la.w, yet it is not fo no\v; 
for fuch a perron as cannot compa[s the death of the king by 
reafon of his infanity, cannot be guilty of treafon within the 
futute of 2 5 E. 3. And thus far concerning the incapacity 
of ideocy, luadne[s and lunacy. 

L CHAP • 

• 
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C HAP. V. 

Concerning ca[ualty and misfortune, how 
far it excufeth in criminals. 

I Come to the fecond kind of accidental defeCts, vi~. cafu­
alty and misfortune, and to confider ho\v far it excufeth: 

and firit, we are to obferve in this, and likewife in fome other 
of the defeCls before and hereafter mentioned, a difference 
between civil fuits, that are terminated in compenfationem damni 
illati, and critninal fuits or profecutions, that are invindiCtam 
criminis commiJJi. 

If a man be ihooting in the fields at rovers, and his ar­
row hurts a perfon £landing near the mark, the party hupt 
fhall have his aB:ion of trefpa[s, and recover his dalnages, 
tho the hurt were cafual (a); for the party is damnified by 
him, and the damages are but his reparation; but if the party 
had been kild, it had been per infortunium, and the archer 
ihould not fuffer death for it, tho yet he goes not altogether 
free from all punifhment (b). 6 E. 4. 7. per Catesby. ( c) 

As to criminal proceedings, if the aB:, that is committed:j 
be fimply cafual, and per infortunium, regularly that aCl, which~ 
Were it done ex animi intentione, were punifhable \vith death; 
is not by the laws of England to undergo that puni1hment; 
for it is the will and intention, that regularly is required, as 
wen as the aa, and event, to Inake the ofienie Glpital. 

2 

(al Hob. 134. 
(b) For he forfeits all h is goods and 

chattels. 2 H. 3. 18. F. COrIJ1ZC ,02. 2. Co. 
I;zjl. 149· 3 CO./iljlir. 220. By the an­
tJent law he was liable to make the [:lmtt 
recumpenle or 'l<'ereg Id, as in any other 
cafe of homicide; e. g. if one {hooting 
at a mark fhould accidentally wound and 
kill another. he W~lS ncverthelefs to pay 
his weregild. Leg. H. :;:. J. SS. J. 9u. Le-

• 

Now 

gis c11im eft pfacimm, qui i1ifCienter 
jcccat, jciemer emf1ldet; but by the 
ftme law, if one, who W:?.s Handing on :l 

tree, or any other place, where he was 
at work, Ihould chance to fall on an­
other paffing by, he was not to pay any 
thing, but was deemd imirely innocent, 
See TVilk. Leg . .IAglo·Sax. p. 277, 2.79. 

(c) 'B. Carone 148. 7reJiajs 310. F. 
Corollc 354. . 
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, Now, what Ihall be [aid thus fimpiy cafual, and what the 
puni1hment, will be at large confiderd, when we cqlne to 
homicide per infortunium; only fomething will be neceITary to 
be faid thereof here. 

If a man do ex intentione and voluntarily an unlawful aB: 
tending to bodily hurt of any perfon, as by {hiking or beat~ 
ing him, tho he did not intend to kill him, but. the death of 
the party {huck doth follow thereby within the year and 
day (d); or if he flrike at ~ne, and miffing him kills another, 
whom he did not intend, this is felony ( e) and homicide, and 
not cafualty or per infortunium. 

So it is if he be doing an unlawful aa, tho not intending 
bodily harm of any perion, as throwing, a ftone at another's 
horfe, if it hit a perfon and kin him; this is felony and ho­
micide, and not per infortunium (f); for the aB: \vas volun­
tary, tho the event not intended; and therefore t~e aB: it 
felf being unlawful, he is criminally guilty of the confea, 
quence, that follows: 

But if a man be doing a lawful act \vithout intention of 
any bodily harm to any perfon, and the death of anyperfon 
thereby en[ues, a~ if he be cleaving wood, and the ax flies 
from the helve, and kills another, this indeed is Inanilaughter, 
but per infortunium; and the pa~ty is not to fuffer death, but 
is to be pardoned of cour[e; for it appears by the fiat ute of 
]1arlbridge, cap. 26. th~tt it was not done per feloniam (g): 

Cd) The reafon of this is, bec:1.ufe 
the law doth pre[ume, that after the 
yettr and day it cannot then be dilcerned, 
whether he died of the {hoke, or a 
Ilatural death. ., Co. IllJlit. 53· 

(e) The hke in the cafe of maihem, 
if :l man 1hike at one, and miffing him 
maihem another. 13 H. ,. 14· a. 

(j) I I H. '7. =+ ct. per Fhm/.}: Ch. 
JuH:. 2, Coroue 229. Proclamation 13· 
:;:. 2 AJJiJ. pl. 7 r. 

(g) Hele our author rightly fays, it 
liP pears by the. {btute of Mar/bridge, 
th ~lt it was not felony, for th at {hrute 
only fuppofes it not to be felony, but 
does not make th:tt not to be felony, 
which \\:lS fu before, as [Dme have ima­
gined. 2 Co. rJTit. r-)Ss ,15. for it ap­
pears by JL,:;',,; ClJarta, 'cap. 26. which 

yet 

was before the Ratute of Mar/bridge, 
that he who kild another per inform· 
nium, was. in no danger of death. Kef. 
123. nor Jndeed cou'ld it be felony, it 
not being done feLleo animo. 4 Co. 124. b. 
The defign of th~lt R;ttute was quite of 
another nature, viz. that the country 
Ihould not be amerced where a man was 
kild per w/ortzmiztm,for at that time mllr­
drum peculiarly lignified the fecret pri­
vate killing of a man; as, if he was 
found kild, but it was not known by 
whom; and thus it is defined by'l1raElol1, 
Lib. III. de corOlla, cap. I. to be occulttl 
occij/o; and in the laws of Henry 1. t.y2.. 
nmrdritus homo diccbatttr willS imer-, . 
fiElor 7lt'fliebatur; and i12 :Dialcgo de 
Scaccario, Lib. f. cap. 10. nzurdrum l­
deNt (jf) quod abJ'c;oud/tl/lfJ. 
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yet the laws of England are fo tender of the life of man, 
and to Inake Inen very calltious in all their aCtions, that the 
party, tho his life be fpared, yet forfeits his goods, and Inuit 
expeCt the king's gr3.ce to refiore the 111. 

There happend this cafe at Peterborough: Deer broke into 
the corn of A. and fpoiled it in the t?ighti.time; A. fets his 
fervant to watch in the night \vith a charged gun at the cor­
ner of the field, commanding him, that, when he heard any 
thing ruih into the itanding corn, he fhould fuoot at that 
place, for it was the deer: the mafier, who was in another 
corner of the field, ruihed into the ftanding corn; the fer­
vant according to his mafier's direB:ion fhot, and kild his ma­
fier; it was agreed on all hands, this \vas neither petit trea ... 
fon, nor l11urder, but whether it were fimple hOlnicide, or per 
infortunium, was a great difficulty: Firfi, the fhooting was 
lawful, when the deer came into the corn, it being no purlieu, 
nor proclaimed, 'or chaced deer; again, the error of the fer­
vant was caufed by the n1afier's direB:ion, and his own aCl; 
~ut if it had been a fhanger, that had been kild, it had been 
hOluicide,and not Inifadventure: on the other fide, the fer­
vant was to have taken more care, and not to h!lve iliot up­
on fuch a token, as might have befallen a 111 an, as ,yell as a 
deer; and therefore for the Olniflion of due diligence, and 
better infpeCtion, before he adventured to fhoot, it might a-
11101mt to manilaughter, and fo be capital; and this feems to 
be the truer opinion. 

But in the cafe of Sjr William Hawkfn:orth, related by Ba­
ker in his chronicle of the tilne of Edward I'T. p. 223 • (h), 
he being weary of his life, and willing to be rid of it by another's 
hand, blalned his parker for fuffering his dee~ to be deilroyed, 
and comm3nded hiln, that he ihol1ld fhoot the next man, that he 
met in his park, that would not fiand or fpeak; the knight hi111-
felf came in the night .into the park, and being Illet by the keep­
er refufed to ftand or {peak; the keeper ihot, and kild him, 
not knowing him to be his mafier: this feems to be no fe­
lony, but excufable by the ftatute of Malefactores in parcis (i); 

for 
(b) Sub amto 147I. and doth exprefly enact, cc That if any 
(i) This fiatute wa$ mAde thel I E. I. "parker find a trefpaifer wandering 

z. " within 
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for the keeper ,vas in no fault, but his nJafi~r; but, had he 
known him, it had been murder. 

As to Inatter of high treafon, where tpe life of the king 
is concernd, it is not Lfe, too eafily to adnlit an c:xcu{e by 
chance or ll1isfornme; tho fuch fat! cannot De·treaion, that 
\vas purely cafnal and involuntary, for there l111lfl be a con~­
paffing, or imagining to make treafon; yet a treafon~ble in­
tention Inay be difguisd under the colour of chance, and the 
fafety of the king's life is of higheft concernment. 

And therefore when Walter Tyrrel, with a glance of an at­
row from a tree involuntarily, as Matthew Paris (k) tells us, 
kild William Rufus, it could not be treafon (I), becau[e there 
,vas no purpofe of any mi[chiet~ and he fhot at the deer by 
the king's comnland; yet the faa was of fuch a confequence, 
that he fled for it, \vhich ,vas a circumftance, that Inight pro .. 
bably infer, that there was iC)1ne in intention, which Inight 
make him guilty of treafon, and not barely accident. Co. P. C. 
p. 6. 

Hiftory tells us, that lipon a folelnn juft, or turnament ap­
pointed by Henry II. king of France, upon the marriage of 
his daughter, the king himfelf would needs run, and COln­

manded the earl of Montgomery to run againft hi In ; the earl's 
lance breaking upon the king's cuiralle, a [plinter fle\v into the 
king's eye, and hit it, whereof he died: this was not trea­
fan, becaufe purely accidental. 

C' within his liberty, intending to do rl1.­
" mage therein, and upon cry made to 
" him to {bnd, he will not yield, but Be­
" eth or defendeth himfelf with force, if 
" fuch parker kill fuch offender in en-

M CHAP .. 

" deavouring to take him, he /hal! no~ 
" be arraigned for the fame, nor fuffer 
" any pupifhment:' S. P. C. 13. v. 

(k) p. 54-
Cl) CUfiltmier de Norma12d. Ctlp. 14, 
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C HAP. VI. 

Concerning ignorance, and how.far it prc" 
'Vails, to excufc in capital crimes. 

I Gnorance of the municipal la,v of the kingdOln, or of the 
penalty thereby inflicted upon offenders, doth not excufe 

any, that is of the age of difcretion and compos mentis from 
the penalty of the breach of it; becaufe every perfon of the 
age of diicretion and compos mentis is bound to know the 
la\v, and prefumed fo to do: Ignorantia eorum, qUtC quis fcire 
tenetur, non excufat. (a) 

But in fame cafes ignorantia faai doth excufe, for fuch an 
ignorance lTIJny times makes the as: itfelf morally involun .. 
tary; and indeed many of the cafes of Inisfortune and cafn­
aity mentiond in the former chapter are inftances, that Edl 
in \vith this of ignorance: I ihall add but one or t\VO more. 

It is known in war, that it is the greateft offenfe for a foI­
dier to kill, or fo much as to affanlt his general: fuppofe 
then the inferior officer fets his watch, or fentinels, and the 
general to try the vigilance or courage of his fentinels comes 
upon them in the night in the pofture of an enenlY, (as fame 
comlnanders have too raihly done) the fentinel ftrikes, or fhoots 
him, taking hin1 to be an enemy; his ignorance of the per­
fon excufeth his offenfe. 

In the cafe of Levet inditted for the death of Frances Free­
man, the caie was, that ffilJiam Levet being in bed and afleep 
in the night his fervant hired Frances Freeman to help ·her to 
do her work, and about twelve of the clock in the niaht 
the fervant going to let out Frances thought 1he heard thie~es 
breaking open the door; llie therefore ran up fpeedily to her 
Inafier, and informed hiln, that fhe thought thieves \vere 
breaking open the door; the lTIafier riiing illddenly, and ta-

l k~ o 
(a) PIo::J.'d. 343· a. 
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king a rapier ran do~~n [uddenly; Frances hid herfelf in the 
buttery, left ihe ihould be difcoverd; Levet's ,vife fpying 
Frances in the buttery, cried out to her huiband, " Here tb~}' 
" be, that would undo us:" Levet runs into the buttery in 
tbe dark, not knowincr Frances, but thinking her to be a 
,0. 

thief~ and thrufiing with his rapier before hini hit Frances in 
the breafi tnortally, whereof fhe inHantly died. This ',":is 
refolved to be neither nlurder, nor Inanflaughter, nor feIony. 
Vide this cafe cited by juftice Jones, P. 1 5 Car. 1. B. R. Cro. 
Car. 5' 38. Cook's cafe . 

. r J 

C HAP. VIle • 

Touching incapacities, or excufes by 'reaJon 
of' civil fubjeCtion. 

I COllie no\v to thofe incapacit~es, which I have ftyled civil, 
and to confider, how far they indemnify and excufe in 

trimin:11s, and criminal punifhments. 
And Edt concerning that, which arifeth by reafon of civil 

fubjeCl:ion. 
And this civil fubjettion is principally of the fubjeCl: to his 

prince, the fervant to his lnaHer, the child to his parent, 
and the wife to her hufhand. Somewhat I fhall fay of each 
of thefe: 

I. As to the firft of thefe fubjeClions, the fubjeEt to his prince; 
it is regularly true, that the law prefumes, the king will do no 
,,,,rong, neither indeed can do any wrong (a); and therefore, 
if the king comlnand an unlawfill att to be done, the of: 

fenfe 
(a) Co. Lit. 19. I,. 
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fenfe of the infhument is not thereby indemnified (b); for 
tho the king is not under the coercive po\ver of the law; yet 
in Inany cafes his comlTIands are under the direB:ive po\ver of 
the l:nv, \vhich confequently makes the- aCt ,itfelf invalid, if 
unlawful, and fo renders the inflrument of -the execlltion 
thereof obnoxious to the puniihment of the law. Vide Stamf. 
p. C. I 02. b. ( c); yet in the tilne of peace, if two men COlU­

bat together at barriers, or for trial of :lkill, if one kill the 
other, it is homicide'; but if it be by the comlnand of the 
king, it is faid (d), it is no felony. I I H. 7. i 3. a. 

II. As touching the civil fubjeB:ion of the child, or fer .. 
tJant; if either of them commit an Wlet, which in itfelf is 
trea{on, or felony, it is neither- excufed nor extenuated as 
to the point of puniihment by the cOlninand of his mailer, 
or parent; for the comlnand is void and againft hw, and 
doth not proteB: either the commander or the inflrument, that 
execu~es it by fuch command. (e) , 

III. As to the civil fubjeetion of the wife to the husband: 
tho in many cafes the command, or authority of the hu[.. 
band, either exprefs or ilnplied, doth not privilege the wife 
from capital puniihtnent for capital offenfes; yet in fome cafes 
the indulgence of the la\v doth privilege her from capital puniih .. 
ment for fuch offenfes, as are in _ themfelves of a capital na­
ture; wherein thefe enfuing differences are obfervable. 

I. If a feme covert alone without her hufband, and \vith­
out the coercion of her hufband, cOlnmit treafon, or felony, 
tho it be but larciny, ihe ihall [ulrer the like judgment and 
execution, as if fhe were fole; this is agreed on all hands. 
Stamf. P. C. Lib. I. cap. I 9. I 5 E. 2. Corone' 38 3. 

I 

(b) As if one man arrefi: another mere­
ly by the king's commandment, that 
fhall be no excufe to him, but he is ne­
verthelefs liable to an aCtion of falfe im­
prifonment. 16 II 6. F. MOl1jlraum de 
faits 182. I H. 7.4. P. :B. Prerogati·ve 
139· 

(c) Vide 7ira8012, Lib. III. ':lJc a8io· 
IJzilJlls, cap, 9. 

Cd) Per FiJ2cu."C Ch. Jufi:. but :Broke 

2. But 

in his abridgment of this cafe, Corone 
'-29, fays, that other jufiices in the time 
of Henry VIII. denied this opinion of 
Film/X', and held, that it was felony to 
kill a man in juf!:ing and the like, not­
withf!::mding the commandment of the 
king; for that the commandment is a­
gainf!: law. 3 Co. l7;jl. 56,160. 

(e) :Dalt. Jl!fl. cap. 157. N. Edit. 
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2. But jf ihe cOln'mit larciny by the coercion of the huf .. 
band, lhe is not guilty. 27 AjJ. 40. (f); and according to 
fOlne, if it be by the cqmlnand of her h~lfband. Ibid. (g), 
which feems tQ be law, if her hufband be prefent (h); but 
not if her hufband be abfent at the tilue and place of the 
felony committed .. 

3. But this command or coercion of the hufband doth 
not excufe in cafe of treafon, nor of nlu,rder, ,in reg':ud of 
the heinoufnefs of thofe crimes. 1\1r. Dalton's '}ttft. Ca. 1°4' (i). 
And hence it \vas, that in the cafes of the treafons commit:", 
ted by Arden and Somerville (k) againfr queen Elizabeth both their . . 

wives ,vere at,taint of high treaion, tho their execution ,vas 
fpared; and· yet they were 01;11 y alrenters to their hufbands 
treafons, and not imluediately adors in it, and fa were prin­
~ipals in the fecond degree; and upon the fatTIe account the 
earl of Somerfet and his '\vife Were both attaint, as accdfaries be­
fore, in the murder and poifoning of Sir Thomas Overbury. (/) 

4. If the hufband and wife together cOIn mit larciny or 
burglary, by the opinion o(Bracton, Lib. III. .cap. 32. §. 10. (m) 
,both are guilty; and fo it hath been praClifed by fame jud­
ges. vide Dalt., ubi jupra" cap. I 04. and! poffibly in ltriClne[s 
of la\v, unlefs the, aClual coercion of the hufband appear, :the. 
Inay be, guilty in [uch a cafe; for it luay luany times fall out, 
that the hufband doth COlUlnit larciny by the infligation, tho 
he cannot in law do it by the coercion of his wife; but the 
later praCtice. hath obtaind, that if the hufband and \vife 
cOlumjt"burglary and larciny together, the wife fhall be ac­
quitted, and the htlfband only conviCled; and with this a­
grees 'the old book, 2 E •. 3.. Carone I 6o. and this being the 
l11;odern practice and in favorem vit~ is fittefl: to be followed; 
~nd the, rather, becauie otherwife for the fame felony the 
huiband Inay be faved by the benefit of his clergy, and the 

(f) F. COr072fJ 199. 71raElo,2 de coram!, 
cap. 3'1.. ~. 9. 

(g) .f3<.!:1017ia111 ip'(a fuperiori [uo obedire 
. tlebet. Leg. 1114', l. 57. Ji. Carone 108. 

,(h) Becuufe the. law fuppofes her to 
pe then under the coercion of her huf­
band. Kr! ~ r. 

(i) J:..~ !idit. 01'. l5: . 

• 

N ,vife. 
(k) I A11d. P.l04. 
(I) Stat. Trials, Vol. I. Tr. 2.8 C5 ::.9. 
(m) And Sea. 9. and Fleta, Lib. 1. 

cap. 38. ~. 1'1., 13, 14. efpecially, Sifttr • 
tum il1VCJ2iatztr fitb Ctavibus UXlJris. Vide 
JiraElo12 0 Fleta, ibid. and LL. Cmlti, 
i. ~ 4. 



46 Hiftoria Placitorum CorOl1£. 

"rife hanged, where the cafe is within clergy (n) ; tho I con­
. fefs this reafon is but of fmall value, for in Inanflaughter com­
Initted jointly by hufband and \vife the hufband Inay have 
his clergy, and yet the wife is not on that account to be pri­
vileged by her coverture . 

.L<\nd accordingly in the modem praClice, where the huf­
band and \vife, by the name of his \vife, have been indiCled 
for a larciny, or burglary jointly, and have pleaded to the 
indictment, and the wife convitted, and the hufband acquit­
ted; Inerciful judges have ufed to reprieve the wife before 
judgment, becaufe they have thought, or at leaft doubted, 
that the indittlnent was void againft the wife, fhe appe:-tring 
by the indiB:ment to be a wife, and yet charged with felony 
jointly with her huIhand. 

But this is not agreeable to law, for the indiB:ment frands 
good againft the w~fe in as much as every indiB:ment is as 
\vell feveral, as joint; and as upon [nch an indictment the 
wife may be acquitted" and the huiband fOlU1d guilty, fo e' 
conve1fo the wife may be convitted, and the huIband acquit­
ted; for the indiClment is in la\v joint, or [ever3.l, as the faa 
happens; and [0 is the book of I 5 E. 2. Corone 383. and ac­
cordingly has been the frequent pra8:ice. vide Dalt. ubi Jup. 
cap. 1°4. where there are [everal inil:ances of the arraigning 
of huIhand and wife upon a joint indiB:ment of felony; 
which, if by law the could not be any way guilty, had been 
erroneous, for the indiB:ment itfelf had been infufficient: 
therefore, tho the former praClice be merciful, and cautious, 
it"is not agreeable to law; for, tho ordinarily according to the 
modern praClice the wife cannot be guilty, if the hufband be 
guilty of the fame larciny or burglary; yet, if the hufband 
upon fnch an indiament be acquitted, and the wife conviCt, 
judglnent ought to be given againft her upon that india­
Inent; for every indietment of that naUlre is joint or feveral 
as the matter falls out upon the evidence. Vide 2 2. E. 4. 7. (0 ) 

.2. 5. But 

(n) The reafon of th is is, becau(e a - noW {lands, {he rna y in all cafes h ave the 
woman cannot by law have the benefit fame benefit by the ffature of 3 ~ 4 W. 
of the clergy. J I Co. 29. b. yet in Fitz. ~ M. cap. 9. §. 7. as a man may by his 
COr(;1Ze 46£. it was admitted, that a woman clergy. 
m.ght claim clergy; however, as the law (0) 3. Cbartre tie pardon 51. 
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)'. But if the huiliand a~d wife together comlnit a trea­
fon, murder, or hon1icide, tho fhe only affented ,to the trea­
fon, they fhall be both found guilty, and the wife fhall not 
be acquitted upon the prefumption, that it was by the coer­
cion of the hufband, for the odioufnefs, and dangerous con­
fequence of the crime; the fame la\v it is, if the be accef.:. 
fary to murder before the faa. 

6. If the hufband commit a felony or treafon, and the 
wife knowingly receive him, fl1e 1ha11 neither be acceffary af.­
ter as to the felony, nor principal as to the treafon, for fuch 
bare reception of her hufband; for ihe is fub poteJlate viri, 
and ihe is bound to receive her hufband; but otherwife it is, 
of the hufband's receiving the wife knowingly after an offenfe 
of this nature committed by her. (p) 

" M. 37 E. 3· Rot. 34. Line. coram Rege. Ricardus Dey i:J 
" lvlargeria Uxor ejus indiEtati pro receptamento fe/onum; Margeria 
" dicit, quod indiCtamentum prtediEt' fuper prtCdiBam Margeriam 
" factum minus fufficiens eft, eo quod prtel l\1:ngeria tempore 
" quo ipfa diaos felones receptafJe, feu eit con/entire -debttiffet, 
" fuit cooperta prted. Ricard0 viro Jua, tf adhuc eft, & om­
" nino fub poteJlate fua, cui ipfa in nullo contradicere potttit; 
" 0 ex quo non inferitur in indiRamcnto prtediEto, quod ipfa a­
" liquod malum fecit, nee tis confcntivit, feu ipJos felones reeep­
" tavit, ignorante viro Juo, petit judicium, fi ipJa, vivente'viro 
.;, Juo, de aliquo receptamento in pr~fentia viri fui occaftonari 
~~ poffit.-----Poftea vi/a ?:J diligenter examinato indiEtamento prte­
" diao fuper pr~fatam Margeriam faao, videtur curite, quod 
" indiEtamentum illud minUJ fuffieiens eft ad- ipfam inde poner~ 
" reJponfuram.' Ideo ceffet proceJJus ver/us eam omnino, &c." 

Upon which record theie things are obfervable: 
I. That the w~fe, if alone and without her hufband, may 

beacceffary to a felony P()jl faaum. 2. Bllt the cannot toge­
ther with her hllfband be acceffary to a felony poft J mum; 
for it fhall be intirely adjudged the aa of the hufband; and 
this is partly the reaion, why fhe cannot be accefTary in receipt 
of her hufhand being a felon, becau[e fhe is Jub poteJlate viri. 

3. That 
(P) Co. P. C. 108, 
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3. That in this cafe fhe was not put to plead to the india­
n1ent not gztilty, but took her exception upon the indialnent 
itfelf; and fo note the di verGty between an indiB:lnent of fe­
lony, as princip~ll, and the indiB:n1ent of her, as acceffary af: 
ter; for in the former cafe fhe HuH be put to plead not guilty 
to the indiament, tho it appear in the body thereof, that 
:the is covert. 4. That yet the inditbnent Hood good, as to 
the huiband; and upon this confideration, tho it is true the 
hufband and wife Inay be guilty of a treafon, as is before 
ihewn, yet it feems, fhe fhall never be adjudged a traitor 
barely for receiving her huiband, that is a traitor, or for re­
ceiving jointly with her huiband any other perfon, that is a 
traitor, unlefs:the were alfo confenting to the treafon, for it 
1hall be intirely adjudged the aB: of her hufband. 

It is certain, a feme covert may be guilty of Inifprifion of 
treafon cdlnmitted by another man than her huiband; but 
whether :the can be guilty of mifprifion of treafon, if ihe 
knows her huiband's treaion, and reveal it not, is a cafe of 
fome dijliculty: on the one fide the great obligation of duty 
ihe owes to the fafety of the king and kingdom, the horrid­
nefs of the offenfe of treafon, and the great danger, that 
Inay enfue by concealing it, feems to render her guilty of mif. 
priiion of treafon, if fhe fhould not deteB: it; on the other 
1ide, it Inay be {aid, 1he is fub potejlate viri, :the cannot by 
law be a witnefs againil: her huiband, and therefore cannot 
accu[e him. Ideo qu£re. But certainly, if the confented to the 
treafon of her huiband, tho he \vere the only a8:or in it, 
fhe is guilty as a princ:ipal, and hath no privil~ge herein by 
her coverture, as is before 1he\vn. 

2 CHAP. 
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• 
C HAP. VIII. 

Concernin/6 the civil i1tcapacitieJ by compul~ 
fion altd fear. 

I join thefe two incapacities to'gether, becali[e they are much 
of the fame nature, as to lTI3.ny purpofes; and how far 

thefe give a privilege, exenlption, or mitigation in C::lpital pUd. 
niihments, is now to be confidered. 

Firjl, There is to be obferva a difference between the 
times of war, or public infurreClion, or rebellion, and the 
times of peace; for in the times of war, and public rebel­
lion, when a perfon is under fo great a power, that he can­
not refill:: or avoid, the law in fame caies allows an ilTIpU­
nity for parties compeld, or drawn by fear of death, to do 
fome aCls in themfelves capital, which admit no excufe in the 
time of peace. 

M. 2 I E. 3. coram Rege. Rot. 10 I. Line. "Walter de A­
" fyngton, and divers of his confederates at St. Botolph's Re­
" giam poteftatem afJumentes, & ut de Guerra infurgentes, 
" quendam Thomam de Okeham futorem in capitaneum, & majo­
" rem fuum eligerunt", feized on two fhips, and took away 
the corn (a); appointed a ben to be nmg (b); and cOlnmand­
ed, that at the ringing thereof ipfi fJ..:j corum quilibet efJent pa­
rati, & c. "Et plures homines villte prtediEtte, qui ad malejicia 
" fua conJentire noluerunt, ceperunt, & eos fibi jurare fecerunt 
" ad imprifas fuas manutenendds." They were arraigned up­
on the inditbnent, and COlnlnitted: "Illi, qui coacti fuerunt 
" jurare, dimittuntur per manucaptionem; b'illi, qui receperunt 
" .. dsnarios, petunt quod, ex quo patet per indiEtamentum prte­
" diEtum, quod ipfi coacti fuerunt recipere denarios contra volun­
" tatem Juam, petunt, quod poffint quieti recl:dere; & confide-

. 0 " tatum 

Ca) One hundred and tllt'cnty qUJrters (b) ff!!!a77dam ccmtJ1lmCliZ cc;:; .. t-";i,~m 
of corn; vll.;c ,6!. crdmaverllm Julfa.vi. 
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4;' ratum eft per cttriam, quod nihil mali in his reperitur; fed 
" quia curia nondum advifatur, dies dattes eft per mamtcaptionem ; 
" ideo venit jurata." I find no further proceeding againfi 
theln. 

M. 7 H. 5. coram Rege. Rot. 2 o. Heref cited Co. P. C. p. 10. 

Thofe; that fupplied \vith viCluals Sir ,John Oldcaflle, and his 
accompiices then in rebellion, as is faid, \vere :icquitted by 
judgment of the court; becaufe it was found to be done pro 
timore mottis, 83 quod receJJerunt, quam cito potuerunt: note, 
it ,vas only fllrnifhing of vittuals, and pro timore mortis, 
\vhich excu:1ed them: for after the battle of Evejbam in 49 
H. 3. \vhen that prudent aCl Was ,made for the fettling of the 
kingdom, caned DiEtum de Kenilworth, thofe, that \vere drawn 
to ailiH: the barons againH: the king, tho they were not put 
into the rank of thofe, that paid five years value, of their 
bnds for their afIiHance, 1.)i~. thofe, that gratis, & volunta~ 
rie, f5 non coach miferunt fervitia fua contra regem, 83 ejus fl­
lium (c); yet, it ieems, they were put to a fmaller lTIulCl; for 
by the I 2. th, 13th, 14th, and 15th articles: "CoaEti, vel me~ 
(;, tu duai, qui venerunt ad bella, nec pugnaverunt, nee male 
" fecerunt; impotentes, qui vi vel metu coaEti miferunt fervi­
" tia fua contra regem, vel ejus filium; coaai, vel metu duai, 
" qui fuerunt deprtedatores, & cum principalibus pr~donibus prte­
" dationes fecerunt, & quando commode' potuerunt, recefJerunt; 
" & ad domos redierunt; [emptores fcienter rerum alienarum 
t, valorem bonorum, qUte emerunt, reflituant, & in mifericor­
" dia domini regis jint, quia contra juftitiam fecerunt, quia rex 
" inhibuit, jam dimidio anna elapfo ; ] illi, qui ad mandatum comi. 
,-' tis Leycefiri~ ingreffi funt Northampton, nec pugnaverzmt, nee 
" malum fec~runt, fed ad Ecclejiam fugerunt, quando regem 7Jeni .. 
" cntem viderunt, 83 hoc .fit attinElum per bonos, folvant, 
,<t .. quantum valet terra corum per dimidium annum; illi, qui e,"( 
" feodo comitis tenebant, jint folum in mifericol'dia domini regis: 

I impotentts, 

(c) Nor into the rank of thofe, who 
by lies and faliliood had dr.1wn off others 
to the earl of LciceJler's party) and were 
pun:!1wd with a mula of two years V:1-
lue, 8S by Artie. I r. "L:1ici manifcHe 
" procurantes ncgoti:1. comitis Lc)'efhix 

" &. cornplicium fuorum, attrahendo ho­
, mines. per mcnclac:a & falfitates, infii­
" gando parti comitis & {i.lOrum, detra­
" hendo p:mi regis & filii fui, puniantur 
" ' per <J.tl:1ntum v~::(:t terra corum per 
" dUGS :::.nLO'..h 
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" 'impotentes, & alii homines, qui nihil mali fecerunt, flatirn 
" rehabeant terras fuets, d.:/ damna recuperent in curia domini 
" regis." . , 

But even in fueh cafes, if the whole CirCl1111fbnces of the 
cafe be fuch, that he can fufficiently refifl, or avoid the power 
of fnch rebels, he is inexcufable, if upon a pretence cf fear; 
or doubt of cOll1pul1ion, he affifi theln. 

Now as to times and places of peacee 
If a luan be menaced with death, unlefs he \viII commit 

an aB: of treafon, murder, or robbery, the fear of death doth 
not excufe him, if he cominit the faa; for the law hath prc­
vided a fufficient remedy againfr fnch fears by applying hiln­
felf to the courts and officers of jnftice for a writ or pre-
cept de fecuritate pacis. (d) . 

Again, if a lnan be defperately affaulted, and. in peril of 
aeath, and cannot otherwiie efcape, unlefs . to fatisfy his fif ... 
failant's fury he will kill an innocent perfon then prefent, the 
fear and aClu:.d force will not acquit him of the crime and 
punifhment of lTIlrrder, if he conl1nit the faa; for he ought 
rather to die himfelf: than kill an innocent: but if he cannot 
otherwife fave his own life, the law penn its hilU in his oWn 
defenfe to kill the affailant; for by the violence of the af... 
fault, and the offenfe cOllllnitted upon hilTI by the affaib.nt 
hjmfelf~ the law of nature, and neceffity hath Inade hiln. his 
o\vn protector cum debito moderamine inculpatte tutelce, as fhall 
be farther ihewed, when we come to the chapter of homicide 
fe defendendo. (*) . 

But yet farther, it is true in cafes of war between fove ... 
reign princes the law of nations allo~\Vs a prince to begin h0'" 
IElity \vith fnch a prince, that defigns a \var againfi him; 
and if the fear be real, and upon juil:: ground, non tantttm de 
potentid jed {1 de Animo. Grot. zie jure belli & Pacts, Lib. II. 
tap. 22. §. 5. he lnay prevent the other's aaual aggrefIion, 
and need not expeCl, till the other aCtually invade him, when 
poflibly it may be too late to Inake a faie defenfe; and the 
rea[on is, becaufe they are not under any fnperior, that Inay 

by 

td) Sec this writ in the Regifter~ fol. SS. P. F. N. 2. Fet. Dilt. '7). ·N. Edi~. J 77. 
{ *) '''''"n!,." [al} ... ~ .. .• C ' .. / .. "', .• ". 
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by his proce[s or interpofition fecure the prince againil: f uch 
a jut! fear; and therefore in [uch cafe the law of nations al­
lows a prince to provide for his own fafety. 

But it is othenvife between fubjetts of the fame prince : 
If A. fears upon jufl: grolmds, that B. intends to kill hinl, and 
is a:f[ured, that he provides \veapons, and lies in wait fo to do ; 
yet ,vithout an aetual afI'ault by B. upon A. or upon his 
houfe, to commit that faa, A. may not kill B. by way of 
prevention; but he muft avoid the danger by flight, or other 
means; for a bare fear, tho upon a jufi canie, and tho it be 
upon a fear of life, gives not a man power to take away the 
life of another, but it mufl: be an aetual and inevitable dan­
ger of his own life; for the la\v hath provided a fecurity for 
him by flight, and recourfe to the civil magifirate for pro­
teetion by a writ or precept de fecuritate pads: and thus far 
touching the privilege by reaion of compulfion or fear. 

C HAP. IX. 

Concerning the pri'Diiege by rea/on of ne­
ceilirYIl 

ALtho all compuHion carry with it fomewhat of neceilitYi 
and abates fomewhat of the voluntarinefs of the att 

that is done, yet there are fome kinds of nec:effities, that are 
not by any external C0111puHion or force. 

Touching the neceffity of felf-prefervation againfl: an InJU­
riol1s aIT3ult fomewhat hath been faid in the lail: chapter, 
~md more will be faid hereafter in its due place: I fuall pro­
ceed therefore to other infiances. 

1 The 
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































