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THE

PREFACE.

HE Proprietor of the following Sheets is very [en-

fible that they will, at firft, appear in Publick under

Jome Difadvantage withous the Author’'s Name ; bus
baving (before he put them to the Prefs) prevailed on [ome
Gentlemen of known Fudgment to vead them i Manufeript,
who (withous confulting together) were unanimous in the
Approbation of them, be no longer bhefitated to rifque the
Expence upon the Merits of the Collection; to. which he was
alfo induced by [everal other Reafons. . "

Firlt, There are but a Few Books of Reports of Cafes in
Chancery ; infomuch that, before the Publication of M.
Vernon’s, a Gentleman muft have astended that Bar many
Years before be could, with Fuftice to bis Clients, venture to
give Advice in Equity-Masters of Difficulty.

Secondly, Thofe Reports in Equity which have been pub-
libed, are moftly fbort Notes of the State of the Cafe, and
the Decree, (often without any Reafon given) and one or both
of thefe frequently imperfect s fo that the Reader muf} be a
Perfon of good Experience in bis Profeffion, and muft afford

more than ordinary Attension and Confideration to many of

them, to enable him rightly to underfland their Tendency,
and  fo to make the proper Ufe of them; Bus in this
our ColleCtion it is hoped the Cafes are fully and truly
[lated, and the Arguments of Council, and the Reafons given
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The PREFAGE.

by the Court for making the Decree are veported pretty much
at large 5 as was the Method of Mr. Plowden, Lord Vaughan
and fome others, in the Common Law, and is done in [ome

few in Chancery 5 particularly in the three [elect Cafes, viz.

The Duke of Notfolk’s and two more.  And bere it may be
proper to obferve, That before the Determination of that greas
Cafe of the Perpetuities, ™ almof} all the grear Lawyers in
England were of Opinion againft the Point, as it was deter-
mined : But § fince that Time the whole Profefion [eems to
concur with that Determination.  To what can this be at-
sributed [o natwrally as to the Prinsing thas Cafe, and the
Arguments at large, whereby Men bad Leifure to difcern

which were the Arguments of Art, and which of Common
Senfe ? '

! Thirdly, The Cafes here collefted are of a very late Dase
therefore, if they be well taken, we bave the Authority of
Lord Coke, concurring with Reafons too plain to mention,

that they muft be the moft ufeful.

Fourthly, They have been (except three or four) decreed
by Lord Talbot, whofe eminent Virtues and Abilities were [o
ferviceable to bis Prince and ufeful to his Counsry, that the
Lofs of him would bave been reckow’d a publick Calamity at
leaft for one Generation, if be had not (by a Felicity peculiar
to the Reign in which be flourift’d) bappened to have left bis
Equal bebind bim. But we leave that Topick to fome abler
Pen 5 Pancgyrick, bow juft foever, being neither our Tulent,
nor prefens Purpofe ;5 which is only to make fome Apology
for publifbing an anonyimous Work : And afser what we bave
offered, we hope the Cales themfelves, upon the perufal of
them, will more effectually anfwer this End.

c ’; See the Opinions of the Counfel, and the Arguments of the three Chief Judges in that
ale.

+ See the Cafe of Lamb and Archer in Skinner and Salkeld, 5 #.& M. and many other
Cafes fince, of the like Nature,
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L E

OF THE

NAMES of

the CASES.

Alphabetically difpofed in fuch a Double Order, as that
the Cales may be found knowing the Names either of
the Plaintiffs or Defendants.

N.B. Where verfus follows the firft Name it is that of the Plain-
tiff'y where and it is the Name of the Defendant.

A.
Dams v. Cole.  Page 168
Arnham and Coke. 35
Afhton v. Athton. 152

Afhton and Harvey. 212
Attorney General v. Scott. 135
B.

Baker and Galley. 199
Bank of England and Morrice.

217
Barbuit’s Cafe. 281
Barker and Rudge. 124
Beckwith and Ibbetfon. 157
Bellamy v. Burrow. 97
Black & al’ and Moor. 126

Bliffett azd Chapman. 145
Bofanquett v. Dathwood. 38
Bofville and Lord Glenorchy. 3
Bradley v. Powell. 193
Bromhall . Wilbraham. 274
Brown @. Selwin & contra. 240
C.
Calverley and Micklethwaite, 3
Carleton gnd Lowther, 187

Carter v. Carter. Page 271
Cartwright and Hebblethwaite,

3T
Chapman v. Bliffett. 145
Clare v. Clare. 21
Cole and Adams. 168

Collet v.'De Gols and Ward. 635
Colvile and Stapleton. 202
Comyns and Sir John Robinfon.

164

Cook v. Arnham. 35

Cotterel v, Purchafe. 61

Cotton and Scarth. 198

Cray v. Rooke. 153
D.

Dathwood and Bofanquett. 38

De Gols v. Ward. 243

De Gols and Ward and Collet,

65

Defboverie and others and Har-

vey. 130
F.

Fellows and Jermyn, 93

a Ferrers



Ferrers (Countefs of) «. Earl

Ferrers. Page 2
Fort v. Fort and Blomfield.
Fox and Lady Lanefborough. 262

G.
Galley v. Baker. 199
Glenorchy (Lord of) . Bofville.

3
Gifford v. Manley. 109
H.
Hatton @. Nichol. 110
Harvey v. Sir Edward Defbo-
verie and others, 130
Heard @. Stanford or Stamford.
172
Hebblethwaite v. Cartwright. ::;71
Hervey v. Athton. 212
Hide and Stephens, 27
Hines and Proof. I11
Hole and Thomas. 251
Hopkins v. Hopkins. 44
Hunter v. Maccray. 196
Hudfon v. Hudfon. 127
I

Ibbetfon v. Beckwith. 157 | Savage v. Taylor, 234
Jermyn . FCII’OWS. k 93 Scarth v. Cotton, 1 98
Jones v. Marth. 64 | Scott and Attorney General. 1 38
: K. Selwin and Brown. 240
Kenfey v. Langman. 143 | Stanford @nd Heard. 173
King v. Withers. 117 | Stapleton v. Colvile. 202
L. Stephens . Hide, 27
Landfborough (Lady) v.Fox. 262 | Stephens o. Stephens. 228
Langman and Kenfey. 143 | Streatfield v, Streatfield. 176

Law v. Law. 140 T.
Lechmere v. Lady Lechmere. 8o | Tanner v. Morfe, 284
Lowther «v. Carleton. 187 | Taylor and Savage, 234
Lutkins v, Leigh. 53 | Thomas v. Hole. 251
Lutwyche v. Lutwyche, 276 | Tite v. Willis. I

Lyne, (ex parte) aLunatick. 143 U.
M. Upton v. Prince. 71

Maccray and Hunter. 196 W.
Mallabar v. Mallabar. 78 | Walker and Menzey. 72,
Manley and Gifford. 109 | Warrington v. Norton. 184
Manfell v. Manfell. 252 | Wilbraham and Bromhall. 274
Marfh and Jores. 64 | Willis and Tyte. I
Menzey v. Walker. 2 | Withers and King. 117

Micklethwaite . Calverly and

Barber. 3

171 |

Vi A TABLE of the Names of the Cafes.

Moor v. Black & al’.  Page 126

Morrice . the Bank of England

and others, 217

- Morfe and Tanner. 284
N.

Nichol and Hatton. 110
Norton and Warrington, 184
P.

' Partridge @. Partridge. 226
Penne v, Peacock & Ux’. 41
Powell 4nd Bradley. 193
Prince and Upton. 71
Proof v. Hines, 111
Purchafe and Cotterell. 61
R.

Raymond’s (Lord) Cafe. 58

Robinfon (Sir John) v. Comyns,

164
Rolt v. Rolt, 189
Rogers v. Rogers. 268
Rooke and Cray. 153
Rudge ©. Baker. 124

S

Sabbarton v. Sabi)arton. 55, 245%
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In CUurRiA CANCELLARIAZE.

Tyte verfus Willis. 5 Dec

Lands to 7.
Fane for Life, Remainder to his Son Henry for Life, bis wite for

Life, then to
Remainder to his Son George and his Heirs for ever; i V5 oo

and if he died without Heirs, then to his two Daughters Life, den to
hisSon G, and

Katherine and 74718- * his Heirs for
ever; if he
died without Heirs, then to his two Daughters K. and L. This is an Eftate-tail in G.

GEORGE Tyte devifed his Lands, & to his Wife 4. devifes

The Queftion was, Whether George took a Fee-fimple,
or only an Eftate-tail? And the Cafe of Webb and Herring,
Gro. Fa. 415. was cited, to prove that where a Devife is to
one and his Heirs, and if he die without Heirs, Remainder
over to another, who is or may be the Devifee’s Heir at
Law, {uch Limitation fhall be good; and the firft Limi-
tation confirued an Intail, and not a Fee, in order to let
in the Remainder-man : But where the {econd Limitation
is to a Stranger, it is meerly void, and the firft Limication
is a Fee-limple.

B Lord
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Lord Chancellor. In this Cale George took only an Eftate-
tail. The Difference which has been taken is right ; and
the Reafon of it 15, That in the latter Cafe there is no
Intent appearing to make the Words carry any other Senfe
than what they import at Law ; but in the former, itis
impoflible that the Devifee fhould die without an Heir
while the Remainder-man or his Iflue continue : And
therefore the Generality of the Word Heirs fhall be re-
ftrained to Heirs of the Body ; fince the Teftator could not
but know, that the Devifee could not die without an
Heir, while the Remainder-man, or any of his Iffue,
continued. 3 Mod. 123.

The Countefs of Ferrers verfus Earl
Ferrers.

NE of the Points in this Cale was to this Ef-
7 fe&k -

Tnteret for The Countefs Dowager of Ferrers was, by Settlement
e hee>d and Will of her late Hufband Earl Robers, inticled to a
Bface, is re- Jomture Eftate of 1000 L per Ams. but was kept out of

ver decreed :

In what Cafes Pofleflion by Earl Wafbington, the Son of Earl Robers by a
of e ot former Venter, and now infifted upon the Arrears and
:::;ggi“f;_eﬂ Intereft from the Time of her Hufband’s Death; com-

creed or not; paring 1t to the Cafe of. Arrears of an Annuity, or a

and for what

Reafon. Rent-charge, which are decreed to be paid with Intereft.

_ Lord Chancellor.  'The Arrears of an Annuity or Rent-
charge are never decreed to be paid with Intereft, but
where the Sum is certain and fixed ; and alfo where there
s either a Claule of Entry, or Nomine pane, or fome
Penalty upon the Grantor, which he muft undergo, if the.
Grantee {fued at Law; and which would oblige him to
come into this Court for Relief, which the Court will not
grant but upon equal Terms, and thofe can be no other
but decreeing the Grantor to pay the Arrears, with Intereft

for
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for the Time, during which the Payment was with-held :
But Interelt for the Rents and Profits of an Effate was
never decreed yet, the Sum being intirely uncertain.
And though it may be faid, that the Lady is intitled to
an Eftate of 1000/ per 4nn. yet that 1s not {ufficiently
certain, being only the Perception of the Profits of an
Eftate, which are not to be paid at any one certamn Time,
but only as the Tenants of the Land bring them 1mn; fome
at one Time, {ome at another.

Micklethwaite ver. Calverly and Baker. 14 Des. 1735,

THE Plainciff filed his Bill in this Caufe, to which Where the

the Defendant Baker pleaded ; and before the Plea plesded s

came on to be argued, the Defendant died ; the Plaintiff ji 20 8

revived, and now the {aid Plea came to be argued : But was argued,

the Executor

the Lord Chancellor was of Opinion that it could not be may piead 4
argued ; but that the Defendant’s Reprefentative muft 7750 For e
plead de 10ovo. argued now.

N. B. The Reafon {eems to be, Becaufe the Reprefenta-
tive may have a Plea to defend him without denying
the Merits ; for if an Executor or Adminiftrator can truly
plead Plene Adminiftravis vpon a Scire Facias at Law (which
muft always iffue in fuch Cafe) the Execution can only .
be de bonis Teftatoris quando acciderint.  But the Anfwer of
the Teftator, in a Court of Equity, will bind the Executor
who bas Affets.

Lord Glenorchy verfus Bo[ville,

S‘IR Thomas Perﬂml) devifes all his real Effate to his 7 &

Lands to his
. : . ' Sifter B. and
Sifter Anne Perfball and Rober: Bofville, and their Sifier B. and

Heirs and Afligns, upon Truft, that till his Grandaughter fP‘Ige;izs aur;doff«
Af’ﬂbellﬂ Trui;c, that
until his
Grandaughter D. fhould marry or die, to receive the Profits, and thereout to pay her 100/, a Year fok her
Maintenance ; the Refidue to pay Debts and Legacies. After Payment thereof, in Truft for the faid D.

and upon further Truft, that if fhe lived to marry 2 Proteftant of the Church of Englend, and at the Timef
)
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of fuch Mar- Arabella Perfball marry or die, to receive the Rents and

t’iig;;’: % Profits thereof, and out of it to pay her 100L a Year for

ooy ore her Maintenance ; and as to the Refidue, to pay his Debts
" and Legacies ; and after the Payment thereof, then in

or if under

hat Age, f K- N A /

i\/litrrifgee EZ" Truft for his {aid Grandaughter ; and upon further Truft,
puh e son that if fhe lived to marry a Proteftant of the Church of

faid B. then Epeland, and at the Time of fuch Marriage be of the Age

to convey, r . : . .
with all con- Of Twenty-one, or upwards; or if under the Age of

st oped: Twenty-one, and fuch Marriage be with the Confent of
Marriage, to her Aunt, the {aid Anmne Perfball, then to convey the faid

the Ufe of the ; . :
fd D. for Eftate, with all convenient Speed, after fuch Marriage, to

%s}ﬁtef volun. the Ufe of the faid drabella for her Life, without Impeach-

e mens of Wafte, voluntary Wafle in Houfes excepted ; Remain-

Houfes ex-

eepied; Re- der, after her Death, to her Husband for Life ; Remain-
k t . .

her Buband der to the IfTue of her Body, with {everal Remainders
forLife; Re- ver 5 and upon further Truft, that if the faid Arabells

mainder to the

Ifiue of her  Peyfhyll died unmarried, then to the Ufe of the faid Anme
Body, with . . . .
Perfball for Life ; Remainder to the Son of his other Grand-

Remainders

over; and daughter Frances Ireland in Tail ; Remainder to Mr. Bof-

upon {urther

Lruft, that if 9)7/fe the Defendant, for Life ; Remainder to his firft and

the faid D. : : )
die wnmar- other Sons; Remainder to the Teftator’s right Heirs; and

ied, th t N . .
the Ufe of . upon further Truft, that if his Grandaughter marry not

s = according to the DireCtions of his Will, then, upon fuch

mainder to the

Son of his Marriage, to convey the faid Eftate to Truftees ; as to
othe rand- . M
davgheer £, ONE Moiety thereof, to the Ule of the faid Arabella for

als Re Life ; Remainder to Truftees to preferve contingent Re-

mainder to
e pcfendant mainders ; Remainder to her firft and every other Son,

C. Remainder

w his firt and being a Proteftant, with {everal Remainders over; and as

her Sons; e . 9 . .
Remainder 1 to the other Moiety, to his Daughter Ireland’s Son, in like

A’s right
Heirs ;D and Manner.

upon further .
Truft, that if D. marry not according to the Will, then upon fuch Marriage to convey to Truftees, as to

one Moiety to the Ufe of D. for Life, then to Truftees to preferve contingent Remainders; Remainder to
her firft and every othcr Son, being a Proteftant, with Remainders over ; and as to the other Moiety, to
the Son of his Daughter E. in like Manner. 4. diez, D. attains her full Age; and upon a Treaty of
Marriage with F. applies to B. and C. for a Conveyance to herfelf for Life; Remainder to her intended
Hufband for Life ; Remainder to the Iffue of her Body : B. executes fuch Conveyance, but C. refufes; D.
fuffers a Recovery of the Whole to the Ufe of herfelf in Fee, and then marries F. who made a confiderable
Settlement upon her; fhe covenants to fettle her Eftate upon Hufband and Wife ; Remainder to firft, &c.
Sons in Tail ; Remainder to Survivor of Huofband and Wife in Fee. They bring a Bill to compel C. to con-
vey, &c. Deerced (not an Lflate tail to D.) but an Eftate for Life fans Walte, u¢ fupra, as being the Intent
of 4. upon the Will ; with Remainders over in ftri& Settlement. '

Sir
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~ Sir Thomas Perfball died in the Year 1722, and Mrs.
Arabella Perfball in 1723 attained her full Age: And upon
a Treaty of Marriage in 1729, fhe applies to the Truflees
for a Conveyance of the Eftate to herfelf for Life; Re-
mainder to her intended Hufband for Life ; Remainder to
the Iffue of her Body ; and fuch Conveyance was executed
by one of the Truftees: But Mr. Bofuville, the other Truftee,
who was alfo a Remainder-man, refufed to convey. How-
ever, fhe having by this Conveyance a legal Eftate-tail in
one Moiety, and an equitable Eftate-tail in the other
Moiety, fuffered a Recovery to the Ule of herfelf in Fee,
and in 1730 married the Plaintiff, the Lord Glenorchy,
who made a confiderable Settlement upon her ; and as to
her own Eftate, fhe covenanted to {ettle it upon the Lord
Glenorchy and herfelf for Life ; Remainder to the firft and
every other Son of the Marriage in Taill Male; and upon
‘Failure of {uch Iflue, to the Survivor of the {aid Hufband
and Wife in Fee.

The Bill was to have a Conveyance of the Moiety of
the {aid Truft Eftate from Mr. Bofville, to {uch Ufes as are
limited in the faid Covenant: And the principal Queftion
was, Whether under the faid Will the Lady Glenorchy was
Tenant for-Life or in Tail? Upon which two other Que-
ftions arofe, wiz. Tirft, Whether the Words in the Will, in
an immediate Demife of a legal Eftate, would have carried
an Eftate-tail ? Secondly, If {fo, Whether the Court will
make any Difference between a legal Title, and a Truft
Eftate Executory ?

Lord Chancellor. 1 fhould upon the firft Queftion make

no Difficulty of determining it an Eftate-tail, had this

been an immediate Devife ; but when you apply to this

Court for the carrying a Truft Eftate into Execution, the

"Doubt is, Whether we fhall not vary from the Rules of
Law to follow the Teftator’s Intent? which will alfo

bring on another Queftion, What is the Teftator’s Intent

in the prefent Cafe?
C - Upon
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de

1 Will. Rep,

87. 8. C.

Upon the fecond Queftion, it was argued for the Plain-
tiffs, That the Lady Glenorchy was, under this Will, 1ntis
tled to an Eftate-tail in Equity : For, this Court puts §116
{fame ConftruCtion upon Limitations of Trufts in Equitys
as the Law does upon legal Eftates, and that to prevent
Confufion. This Dorine is laid down with the ftrongeft
Reafons by the Earl of Nottingham in the Duke of Nor-

folk's Cafe; and the Authority of Baile verlus Coleman,

2 Vern. 670. where a Truft to one for Life, Remainder to
the Heirs Male of his Body, is held an Eftate-tail, has
never yet been queftioned. So it is held in Legat ‘aqd
Sewell's Cafe, 2 Vern. 551. (but more fully reported in
Abr.Ca. Eq. 394. pl.7.) where Money was given to be laid
out in Land to one for Life, and after his Deceafe, to his
Heirs Male, and the Heirs Male.of the Body of every fuch
Heir Male, {everally and fucceflively one after another ;
and a Cafe being made for the Opinion of the Judges, as
of a legal Eftate, they certified it to be an Eftate-tail. So
in the Cafe of Bagfbaw verfus Downes, or Bagfbaw verlus
Spencer, at the Rolls, Hil. 6G. 2. an Executory Truft was
direfted to the Judges for their Opinion as a legal Eftate.
Upon the {fame Realon do .Ceflui que Truffs levy Fines and
fuffer Recoveries, which are held good in this Court. In-
deed, in Marriage Articles, if they covenant to {ettle to
the Hufband for Life, Remainder to the Heirs of their
two Bodies, this Court will decree a Conveyance in ftrict
Settlement, if any of the Parties apply here, becaufe the
Children are looked upon as Purchafers: But mn a Will it
is otherwife ; they take through the Bounty of the Tefta-
tor, and in {uch Words as he gives it.

It was farther infifted for the Plaintiffs, that the Words
Iflue of her Body, would make a Difference from all other
Calfes ; for, in the Statute de Donis, which created Intails,
it is {aid to be a proper Word for that Purpofe, and is
ufed no lefs than ten Times in that Statute ; for this the
Authority of King and Melling, 1 Vens. 214, 225. and the
Reafon there given, cannot be contefted ; which is alfo an

Authority
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Authority in the principal Cafe: For, there it is held, that
to one far Life, with a Power to make a Jointure, is much
{tronger to fhew the Intent of the Teftator, than the Words -
without Impeachment of Wafte. 'To 4. for Life, Remainder
to the Iffue of her Body, and for want of {uch Iffue, Re-
mainder over, was held an Eftate-tail in the Court of
Exchequer, in the Cale of Williams verfus Tompfon, about
three or four Years ago. Auder(. 86. 'To one for Life,
Remainder to the Children of his Body, is an Intail. So
in Wyld's Cale, 6 Co. 16. and Sweetapple verfus Bindon,
2 Vern. 536.

It was farther argued, That if the Remainder in this
Gale to the Iflue be conftrued to be Words of Purchafe,
they muft be attended with the greateft Abfurdity : For,
in what Manner can the Iffue take? All the Sons, Daugh-
ters, and Grand-children are Iflue; and if they take as
Purchafers, they muft be Jointenants, or Tenants in Com-
mon, and that for Life only. 2 Vers. 545. Which Con-
ftruction can never be agreeable to the Teftator’s Intent ;
and whatever Eftate was given in the firft Part of the Will,
yet the Words, Aud for want of fuch Iffue, then, &c. will give
the Plaintiff an Eftate-tail, according to the Cafes of Lang-
ley ver{us Baldwyn, and Shaw and Weigh, Abr.Ca. Eq. 184,
185. It was alfo farther urged, That from the Face of
the whole Will, and by comparing this Claufe with the
other, it appears, that the Teftator intended the Plaintiff,
the Lady Glenorchy, thould take an Eftate-tail ; and that
the feveral Claufes in 2 Will are to be taken together, and
make but one Conveyance ; and that it was a proper Ar-
gument to prove the Intention of the Party from the dif-
ferent penning of the feveral Claufes. The Perfon who
drew the Will knew how to convey, either by Words of
Limitation or Purchale, where there was Occafion for it;
for, where he limits the Eftate to Mrs. Ireland, it 15 in
firi& Settlement by proper Words of Purchale ; and fo
where he limits it to the Lady Glenorchy, in Cafe {he had
married a Papift. But farther, to fhew he well underftood

the Do@rine of Conveyances, when he limits by Words
I of
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he has put in Truﬁces,' to
which he would certainly
ded the Lady Glenorchy

of Purchafe to Sons not in effe,
preferve contingent Remainders ;
have done in this Cafe, had he inten
an Eftate for Life only.

For the Defendant it was argued, That though, in the
Conftrution of Wills in this Court, Ufes and Trufls are
to be governed by the {ame Rules as legal Eftates, and that
there is but little Difference between Ufes and Trufts exe-
cuted and legal Eftates; yet Trufts Executory are by no
Means under the fame Confideration. In the Cafes of
Legas verfus Sewell, and Baile verfus Coleman, the Judges
were divided in their Opinions ; and fince that Time there
is an exprefs Authority for the Defendant. In the Cafe of
Papillon verfus Voyce, Hil. 5§ G. 2. So likewile in the Cafe
of the Astorney General verfus Young, in the Court of
Exchequer: And the Cafe of Leonard verfus Earl of Suffex,
2 Vern. 526. as alfo in the Cafe of Brampfton verfus Ki-
nafton, heard at the Rolls in Fune 1728. where an Eftate
was given to be fettled upon his Grandchild for her Life ;
Remainder to the Iffue of her Body ; and when fhe applied
to have an Eftate-tail conveyed to her, fhe was decreed an
Eftate for Life only. And to thew that this Court is not
tied up to the Rules of Law in Cafes of executory Trufls,
the Cafe of the Earl of Stamford verlus Sir Fobn Hobart,
concerning Serjeant Maynard’s Will, was cited, where an
Eftate was given to Truftees, to convey one Moiety to Sir
FYobn Hobart for 99 Years, in cafe he thould fo long live,
with {everal Remainders over; and this Court decreed
the Mafter fhould {ettle the Conveyance according to the
Letter of the Will; but upon Exceptions to the Mafter’s
Report, November 19, 1709, it was ordered, that proper
Eftates fthould be made to fupport the Remainders, that the
Teftator’s Intent might not be fruftrated ; and this Refolu-
tion was affirmed in the Houfe of Lords. So in all Matters
Executory, this Court endeavours to find the Intent of the
Parties, and lets it prevail againft the Rules of Law. 1In
Marriage Settlements it was never doubted but that this
Court would carry any Words into ftrilt Settlement, if the

Intent
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Intent of the Parties was {uch; and {o held in the Cafe of
Weft verfus Eafy, in the Houfe of Lords; and in that of
Trevor verfus Trevor, Abr. Eq.Ca.387. and the fame Rules
will prevail in all Cafes Executory, whether Wills or Ar-
ticles. Befides, the prefent Cafe is very much like that
of Marriage Articles: The Teftator had all along the Mar-
riage of his Grandaughter in View, and intended this Will
as no more than Heads or Dire&tions for the Truftees in
what Manner he would have it fettled; and {o it remains
to be carried into Execution by the Aid of this Court.

Then as to the Word Iffue, it is fometimes a Word of
Limitation, fometimes of Purchafe. There is a Cafe men-
tioned 1n Wylde's Cale, 6 Co. 16. where t0 one and bis
Children, 1s held to be an Eftate-tail 5 yer, had it been #o
one for Life, Remainder to his Children, there can be no
Doubt but that it had been a bare Eftate for Life. And
as to the Obje&tion, that the Iffue, if Purchafers, are to
take jointly and for Life only, Why fhall it not be as in
Cafes where the Limitation is to the firflt and every other
Son? And where-ever Heirs of the Body are held to be
Words of Purchale, they are conftrued to the firft and
every other Son.

To make an Eftate-tail arife by Implication upon the
Words, and for want of [uch IfJue, has been cited the Cafe
of Langley and'Baldwyn, Abr. Eq. Ca.185. pl. 29. But there
is the Cafe of Bampfield ver{us Popham, 2 Vern. 427, 449.
for the Defendant: So the Cafe of Loddington and Kyme,
3 Lev. 431. and that of Backboufe and Wells, Abr. Eq. Ca.
184. pl. 27. Befides, it is a general Rule, That where an
Eftate is to be raifed by Implication, it muft be a neceffary
and inevitable Implication, and fuch as that the Words can
have no other Conftru&tion whatfoever ; and in the pre-
fent Cafe, there is the Word Iffue mentioned before ; fo
that thefe laft Words muft relate to the Iffue before men-
tioned : Whereas in the Cafe of Langley and Baldwyn, the
Limitation is to {ix Sons only ; then come the Words, and

| D for
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fbr want of Iffue; which Words could not have Relation to
any Thing before mentioned.

The Lord Chancellor had taken Time to advile, and to
have the Opinion of the Judges upon this Cafe : And the
fame coming now again to be argued upon the fame Points
that had been before the late Lord Chancellor,

It was infifted by the Plaintiff’s Counfel, That the Lady
Glenorchy’s marrying a Proteftant of the Church of England
at or after the Age of Twenty-one, or if under that"Age,
marrying {uch an one with her Aunt’s, or in cafe the was
dead, with the other Truftees Confent, was a Condition

recedent; which, when performed, would give her an
Eftate-tail. That this Intent appeared from the different
Penning of the {everal Claufes in this Will ; for, it provides,
in cafe the thould not marry fuch a Perfon as is before de-
{cribed, that fhe fhould have but a Moiety for Life, and
Truftees are appointed to preferve contingent Remainders;
notie of which are injoined in cafe fhe fhould marry a Pro-
teftant of the Church of England; which fhews a Difference
was intended in cafe of Performance and Non-performance
of the Condition. Then confidering it as a legal Devife,
no doubt but that a Devife to one and the Iffue of his
Body will make an Eftate-tail ; and {o it was held in the
Cafe of King verlus Melling, 1 Vent. 214, 225. notwiths
ftanding the Provifo there, impowering the Devifee to
make a Jointure: So if in this Cafe the Land itfelf had
been deviled to the Lady Glenorchy, it would have made
an Intail at Law ; and there 13 no Difference between an
Intail of a legal Eftate and of an equitable one. Wyld's
Cale, 6 Co. 16. Devile to a Man and his Children, who
had then two Children alive, the Devifee took but for
Life; but in King verfus Melling, 1 Vent. 214, 225. Lord
Hale {aid, That had there been no Children living, in that
Cale of Wyld, it would have been an Eftate-tail ; though

Children be not {o ftrong a Word as Iffue ; which in man
Statutes, particularly the Statute de Donis, takes in all the
Children.
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Children. In Shelley’s Cafe, 1 Co. it is {aid, That if there
be a Gift to one for Life, be it by Deed or Will, and after-
wards comes a Gift to the Heirs of his Body, it is an Intail ;
otherwife indeed, if the Limitation be to zhe Heirs Male
of fuch Heir Male, as in Archer’s Cafe, 1 Co. there it would
make but an Eftate for Life; becaufe the Limitation there
15 grafted upon the Word Heirs. So in the Cafe of Back-
houfe and Wells, in B. R. x712. Abr. Eq. Ca. 184. the De-
vifee but took for Life, the Limitation being there grafted
upon the Word Iffue ; which for that Reafon was taken to
be only a Defcription of the Perfon in that Cafe; but in
Cozen’s Cale, Owen 29. and in Langley verlus Baldwyn,
Abr. Eq. Ca. 185. the Eftate-taill was railed by Implication;
which fhews that an Eftate-tail may pafs not only by
exprefs Words, but by Implication alfo. In King and
Melling the Lord Hale {aid upon Wyld’s Cafe, that had it
been to the Children of the Body, it would have pafled an
Intail; and yet none of thofe Cafes feem fo ftrong as the
prefent.  Sa in the Cafe of Cook verfus Cook, 2 Vern. 545.
it 1s faid, That a Devile to one and his Children, if there
be no Children living, will be an Eftate-tail.

~ The Exception of Walfte is next to be confidered ; and
had it not been for thar, this would clearly have paffed an
Intail ; but this Exception varies not the Cafe: For here
the Eftates muft disjoin (according to Bowles’s Cafe, 11 Co.)
‘to let in the Hufband’s Eftate, which muft intervene be-
tween her Eftate and that of her IfTue; and the Power of
committing Wafte (voluntary Wafte in Houfes excepted)
was given only to make her difpunifhable of Wafte during
the Time fhe fhould be Tenant for Life only ; which fhe
muft be until her Hufband’s Death, by reafon of the
Remainder to him ; but not at all to reftrain the Eftate,
which the Words of the Will give her, which is plainly an
Eftate-tail. The adding the Words, withous Impeachment
of Wafle, can alter nothing; for if the was Tenant in Tail,
the had already in her that Power which thefe Words
would give her; and the exprefling the Power which was

already in her, could no more abridge her Eftate (according
to
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to the Maxim of Expreffio eorum, &c.) than the Power of
making the Jointure did in King and Melling’s Cafe. In
Langley and Baldwyn’s Cafe there were the fame Words as
here; and in that of Shaw and Weigh, or Sparrow verfus
Shaw, Abr. Eq. Ca. 184. pl. 28. which went up to the Houfe
of Lords, the Prohibition went not only to voluntary but
to all Manner of Wafte, and yet there it was decreed to be
an Eftate-tail, which was a much ftronger Implication, to
make the Sifter to be but Tenant for Life, than any in
the prefent Cafe. And in Baile and Coleman’s Cale, 2 Vern.
670. an Eftate-tail was decreed by the Lord Harcourt,
notwithftanding the Power of lealing given to Chriffopher
Baile : Nor can the other Words, voluntary Wafle in Houfes
excepted, carry the Implication farther than the former;
fince this Gourt will often reftrain a Tenant for Life with-
out Impeachment of Wafte from committing Wafte, not-
withftanding his Power ; as was declared by the Earl of
Nottingham in Williams and Daye’s Cale, 2 Ch. Ca. 32. who
there faid, That he would flop the pulling down of
Houfes, or defacing a Seat,” by Tenant in Tail, after Pof-
fibility of Hlue extin&t, or by Tenant for Life, though
difpunifhable of Wafte by exprefs Grant or by Truft; and
the like has been fince done in the Cafe of Vane verfus
Lord Barnard, 2 Vern.7733. By comparing this with the
other Claufes of this Will, it appears plainly that the
Teftator did not intend the Lady Glenorchy a lefs Eftate
than to the other Devifees ; but that his Defign was to
prefer her and her Hiue to that of Mrs. Frances Ireland,
though Frances was dead at the Time of the Will; and that
her Son, who could expe&t no more Favour than his Mo-
ther could, had fhe been living, fhall have an immediate
Eftate-tail, and {o a greater Eltate than the who was in-
tended to be moft preferred. It is plain the Teftator well
knew the Difference between giving an Eftate for Life and
an Eftate-tail, by the different Wording of the Claufes of
this Will : In that, whereby he devifes the Remainder to

" Mr. Bofville, thefe Words are purpofely omitted 3 and in

others he gives the Lady Glenorchy {everal Eftates, accord-
ing to her marrying {uch or fuch Perfons, Proteftants or
Papifts ;
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Papifts ; and confequently he muft be thought to have
intended her a greater Eftate upon her performing than

upon her not performing the Condition. If therefore thefe

Words would create an Eftate-tail at Law, the Conftruc-

tion will be the {ame here, fince a Court of Equity ought

not to go farther than the Courts of Law ; as was held by

Lord Cowper in the Cafe of Legar and Sewell, 2 Vern. 551. _
dbr. Eq. Ca. 394. pl. 7. and was alfo held by Lord Harcoure Qppes this.
i the Cafe of Bmle dnd Coleman, 2 Vern. 670. where he fully reporced

n 4br. Eg
takes a Difference between Cafes arifing upon Wills, and Ca, than in

Cafes arifing upon- Marriage” Artxdes, where the Per{ons Z_If%/ffg;?,
being all Purchafers, the Agreement is to be ‘carried into 87 5-¢
{tri¢ter Execution than in the Cafe of a Will;” where the
Parties being but Voluntiers,’ the Words muft be taken as

you find them. The {fame is held sotidem verbis in the Cafe

of Sweetapple verlus Bindon, 2 Vern. 536. where it is {aid,

That in a Devile, all being Voluntiers, the Devifee’s Eftate

15 not to be reftrained ; nor is there any Argument to be
drawn from this being an executory Truft, fince the Cafe

of Buaile ver{us Coleman was {uch, and looked upon as {uch

by the Lords Cowper and Harcours. And the Cale of
Leonard verlus Earl of Suffex, 2 Vern. 526. 1s widely dif-
ferent from ours; for, there was an exprels Injuntion

that it fhould be fettled in fuch Manner as that the Sons
fhould never have it in their Power to bar the Iffue.

It was argued for the Defendant by Mr. dtsorney General,
Mr. Verney, and Mr. Fagakerly, 'That the Lady Glenorchy
could take but an Eftate for Life; and they took a Dif-
ference between the prefent Cafe, being of an executory
Truft, and thofe of Cozens, and of Cook ver{us Cook; which
were legal Eftates, and executed. The Refolution in Son-
day's Cafe, 9 Co. 127. b. (which was likewife of a legal
Eftate) was chiefly founded upon the Provifo, reftraining
the Son or his Iffue from aliening ; which made the Argu-
ment that he was intended by the Teftator to be Tenant in
Tail ; {ince if he had been but Tenant for Life, the Reftraint
,had been vain and needlefs. In the Cale of Langley verfus
'Baldwyn, an Eftate-tail was raifed by Implication upon

E the
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the Words, if be die withous Ifue Male; becaufe the Des
vife extending no farther than the fixth Son, no Son born
after could have taken; but the Heir at Law muft have
been preferred : Whereas his Intent was to provide equally
for all his Sons ; and therefore the raifing an Eftate-tail
by Implication (befides that it was in the Cale of a Ifagal
Eftate) was carrying the Teftator’s Intent into Execution.
The Cafe of King verfus Melling has indeed gone very far;
but has always been look’d upon as the Ne plus ultra, be-
yond which no Court would ever go. This appears from
the Refolution in the Cale of Backboufe ver{us Wells, where

-the Party’s Intent prevailed againft the Dorine now in-

fifted on: But it is faid, the Word Ifue is always a Word
of Limitation. In that of Sweetapple verfus Bindon, the
Words did of themfelves carry an Eftate-tail, and there
was no Intent appearing to the contrary. And in Legat
verfus Sewel, one Judge was of Opinion it was but an
Eftate for Life ; and that Cafe was afterwards agreed.

The Difference which was infifted on in the former Ar-
gument, and 1s ftill ftrongly relied on for the Defendant,
between legal Eftates and Trufts executed, and Trufts
Executory, is evident, and appears plainly from the Cafe
of Leonard verlus Earl of Suffex, where the Words were
much {tronger to create an Eftate-tail than they are here;
but yet m that Cafe the Court declared, that it being a
Truft Executory, the Provifion fhould be looked upon as
{trong for the Benefit of the Iffue, as if it had been in
Marriage Articles; and that the Teftator’s Intent (appear-
ing by the fubfequent Words, that none fhould have Power
to dock the Intail) thould be obferved, therefore decreed but
an Eftate for Life. This Difference appears likewife from
the Cales of White verfus Thornborough, 2 Vern. 702. and
Trevor verfus Trevor, Eq. Ca. 4br.387. and from that of
Papillon verfus Voyce, Hil. 5 G. 2. which is not diftinguifh-
able from our Cafe, except that there were Truftees ap-
pointed in that Cafe to preferve contingent Remainders,
which are not in this: But notwithitanding that Provifion,
the late Lord Chancellor declared in that Cafe, That the

I¢imi‘
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Limitation, had it been by A& executed, would have
created an Eftate-tail ; but that the Truft being Execu-
tory, and to be carried into Execution by the Afliftance of
this Court, he would keep the Parties to the Obfervance
of the Teftator’s Intent; which plainly governs the prefent
Cafe; and by all thofe it appears, that the Teftator’s In-
tent is as much to be obferved in cafe of executory Devifes,
as of Marriage Articles. If therefore the Teftator’s Intent
12 to be oblerved, and that no Words that may have any
Operation are to be rejected, it plainly appears from this
and the other Claufes of this Will, that Sir Thomas Perfhall
intended this Lady only an Eftate for Life. It is true
indeed, that the Word Iffue in a Will is generally a Word
of Limitation, and creates an Eftate-tail ; but that is only
where no Intent appears to controul it: And m every
Claufe of this Will, where he intends only an Eftate for
Life, he mentions the Words for Life ; and where he in-
tends an Eftate-tail, there is not a Word mentioned of
Impeachment of Wafte; which fhews he knew what he was
doing when he inferted this Exception, and was not igno-
rant of the Operation thefe Words would have on the {everal
Eftates. And thefe Words were, in the Cafe of Loddington
verfus Kyme, 3 Lev. 43 1. taken to be a ftrong Implication
of the Teftator’s Meaning to give but an Eftate for Life,
notwithftanding the other Words, which {eemed to carry
an Intail. Nor is there any Colour for what has been in-
{ilted on for the Plaintiff, That the Power of committing
Wafte, with the Reftraint of voluntary Wafte in Houfes,
was defigned only to attend on her Eftate for Life, till by
her Hufband’s Death fhe thould come to be Tenant in Tail;
fince no more could be meant by it than to reftrain her
from defacing or pulling down Houfes while fhe was in her
Hufband’s Power, the Teftator not knowing who her Huf-
band might be. This Power of committing Wafte has
been compared to the Power of Leafing in the Cale of Baile
ver{us Coleman, though they are widely different ; nor can
it be compared to that of making a Jointure in King and
Melling’s Cafe: For, fince Tenant in Tail cannot make a
Jointure without a Recovery, the Power was as proper to

be
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be annexed to an Eftate-tail as to an Eftate for Life, which
was one of the Reafons of Lord Hale’s Opinion in that
Cafe. In our Cafe, to ferve the Intent of Reftraint of
Wafte in Houfes, the muft be decreed but an Eftate for
Life ; if it be an Eftate-tail,” the will be enabled to com-

mit Wafte in Houfes as well as in all the other Parts of the

Eftate, notwithftanding any Reftraint to the contrary :
Nor will the Anfwer that has been given to this, that {he
might be reftrained in this Court, avail ; {ince no Inftance
can be fhewn where a Tenant in Tail has been reftrained

from committing Wafte by Injunction of this Court.

Lord Chancellor. That was refufed in Mr. Saville’s Cafe
of Yorkfhire ; who being an Infant, and Tenant in Tail in
Poffeflion, in a very bad State of Health, and not likely to
live to full Age, cut down by his Guardian a great Quan-
tity of Timber juft before his Death, to a very great Va-
lue; the Remainder-man applied here for an Injuntion to
reftrain him,. but could not prevail.

The other Objetion, That Sir Thomas Perfball could ne-
ver intend the Lady Glenorchy a lefs Eftate than the Chil-
dren of his other Grandaughter Frances Ireland, turns
rather againft the Plaintiff ; for the Teftator’s Intent was
to provide for the Lady Glenorchy’s Children, preferably to
thole of Frances Ireland ; and therefore he makes the Lady

‘herfelf but Tenant for Life, and her Children Tenants in

Tail.  Nor is any thing more common than to limit an
Eftate for Life only to the firft Taker, by which the In-
tent of providing for Children is better an{wered than if
the firft Taker was made Tenant in Tail: Nor will there
in this Cafe follow the Inconvenience that has been men-
tioned, by making the Iffue to be Purchafers, vigz. That
the Iffue muft take jointly, and take Eftates for Life only ;
for if Iflue be Nomen Collectivum, as has been infifted for the
Plaintiff ; Why may it not be {o as well where they take
by Purchafe, as where they take by Limitation? efpecially
where the Teftator’s Intent, that they fhould take fuccef-
fively, and by Seniority of Birth, is as well ferved by their

taking
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taking one way as the other ? And if the Word Iflue be
tantamount to the Word Heirs, as it hath been agreed to
be, they have anfwered themfelves. In the Cafe of Bur-
chet verlus Durdant, 2 Vent. 311. and in 2 Lev. 232. by

the Name of Fames verfus Richardfon, the Words Heirs of

the Body were held to be Words of Purchafe, by reafon of
the Words now living, which came juft after, and yet were
at the fame Time determined to carry an Eftate-tail, the
Word Heirs being Nomen Collectivum: And if {o in cafe of
a legal Eftate executed, much more ought this Conftruc-
tion to hold here ; this Will being meant by the Teftator
only as Heads of a Settlement to be made ; and {o may
well be thought not to have been {o accurate in the word-
ing as if the Conveyance were then to have been drawn
up with Advice of Counfel, and all other Afliftances to
mauke it formal. |

Lord Chancellor Talbot. Several Obfervations have been
made on the different Penning of the feveral Claufes of
this Will, from which I think no Inference can be drawn
the Teftator having expreffed himfelf varioufly in many if
not in all of them. It is plain, that by the firft Part of
this Will he intended her but an Eftate for Life till Mar-
riage ; then comes the Claufe upon which the Queftion
depends. But before I give any Opinion of thar I muft
obferve, that the Truftee has not done right; for nothing
was to veft till after her marrying a Proteftant: The
Truftee therefore, by conveying, and enabling her to
{uffer a Recovery before Marriage, which has been done
accordingly, has done wrong.

But the great Queftion is, What Eftate he fhall take?
And firft, confidering it as a legal Devife executed, it is
plain that the firft Limitation, with the Power and Re-
{triGtion, carries an Eftate for Life only ; {o likewife of the
Remainder to the Hufband: But then come the Words,
Remainder to the Iflue of her Body, upon which the Queftion
arifes: The Word Iffue does, ex wi termini, comprehend
all the Iffue; but fometimes a Teftator may not intend 'it

I n
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in {o large a Senfe, as where there are Children alive, Te.
That it may be a Word of Purchafe is clear from the Cale
of Backhonfe verfus Wells, and of Limitation, 'by that of
King verfus Melling 5 but that it may be both in the {ame
Will has not nor can be proved. The Word Heirs 1s na-
turally a Word of Limitation; and when fome other
Words exprefling the Teftator’s Intent are added, it may
be looked on as a Word both of Limitation and Purchafe in
the {ame Will ; but fhould the Word Iffue be looked upon
as both in the fame Will, what a Confulion would it breed!
for the Moment any Ilue was born, or any Iflue of that
Iffue, they would all take. The Queftion then will be,
Whether Sir Thomas Perfball intended the Lady Glenorchy’s
Iflue to take by Defcent or by Purchafe? If by Purchafe,
they can take but for Life, and {o every Iffue of that Iflue
will take for Life; which will make a Succeflion a4 Infi-
nitum, a Perpetuity of Eftate for Life. This Inconvenience
was the Reafon of Lord Hale's Opinion in King and Mel-
ling’s Cale, that the Limitation there created an Eftate-
tail. It may be, the Teftator’s Intent i1s by this Con-
ftru@ion render’d a little precarious; but that is from the
Power of the Law: over Mens Eftates, and to prevent Con-
fufion. Reftraint from Wafle has been annexed to Eflates
for -Life, which have been afterwards confitrued to be
Eftates-tail. 1 do not {ay that where an exprefs Eftate-tail
is devifed, that the Annexing a Power inconfiftent with it,
will defeat the Eftate : No, the Power fhall be void. But
there the Power is"annexed to the Eftate for Life, which
the took firft; and therefore I am rather inclined to think
it ftronger than King and Melling’s Cafe, where there was

- no mediate Eftate, as there is here to the Hufband; there,

there was an immediate Devife, here a mediate one: So
the -applying this Power to the Eftate for Life carries no
Incongruity with it. As the Cale of King and Melling
has never been thuken, and that of Shaw and Weigh, or
Sparrow -and Shaw, which went up to the Houfe of Lords,
was ftronger, I do not think that Courts of Equity ought
to go otherwife than the Courts of Law 3 and therefore am
inclinable to think it an Eftate-tail, as it would be at Law.

But
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But there is another Queftion, wiz. How far in Cafes
of Trufts Executory, as this is, the Teftator’s Intent is to
prevail over the Strength and legal Signification of the
Words? T repeat it, I think, in Cales of Trufts executed
or immediate Devifes, the Conftruction of the Courts of
Law and Equity ought to be the {ame ; for, there the
Teftator does not fuppofe any other Conveyance will be
made : But in executory Trufts he leaves {fomewhat to be
done; the Trufts to be executed in a more careful and
more accurate Manner. The Cafe of Leonard and The Earl
of Suffex, had it been by A& executed, would have been
an Eftate-tail, and the Reftraint had been void ; but being
an executory Truft, the Court decreed according to the
Intent as it was found exprefled in the Will, which muft
now govern our Conftruction. And though all Parties
claiming under this Will are Voluntiers, yet they are in-
titled to the Aid of this Court to dire&t their Truftees. I
have already faid what I thould incline to, if this was an
immediate Devife ; but as it is Executory, and that {uch
Conftrution may be made as that the Ifflue may take with-
out any of the Inconveniencies which were the Foundation
of the Refolution in King and Melling’s Cale; and that the
Teftator’s Intent 1s plam that the Iffue fhould take. The
Conveyance, by being in common Form, wiz. to the Lady
Glenorchy for Life, Remainder to her Hufband the Lord
Glenorchy for Life, Remainder to their firft and every other
Son, with a Remainder to. the Daughters, will belt ferve
the Teftator’s Intent. In the Cale of Earl of Stamford
and Sir Fobn Holmrt, Dec. 19, 1709, it appeared That
for want of Truftees to preferve the contingent Remain-
ders, all the Ufes intended in the Will and in the A& of
Parliament to take Effet, might have been avoided ; and
therefore the Lord Cowper did, notwithftanding the Words
of the A&, upon great Deliberation, infert Truftees. In
the Cafe of Legat and Sewell, the Words, if in a Settle-
ment, would have made an Eftate-tail; and in that of
Baile and Coleman the Execution was to be of the {ame
Eftate he had in the Truft, which in Conftruction of Law

was
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was an Effate-tail. Nor is the Rule generally true, that
in Articles and executory Trufts different Conftructions
are to be admitted ; the late Cafe of Papillon and Vgyce is
dire@ly againft this; and it {eems to me a very ftrong
Authority for executing the Intent in the one Cale as well

as the other.

And fo decreed the Lady Glemorchy but an Eftate for
Life, with Remainder, Oc.

N.B. By Lord Chancellor, Legg and Goldwire, Nov. 10,
1736. where Articles are entered into before Marriage,
and Settlement made after Marriage different from thofe
Articles, (as if by Articles the Eftate was to be in ftrick
Settlement, and by the Settlement the Hufband is made
Tenant in Tail, whereby he hath 1t m his Power to bar
the Iffue) this Court will fet up the Articles againft the
Settlement: But where both Articles and Settlement are
previous to the Marriage, at a Time when all Parties are
at Liberty, the Settlement differing from the Articles will
be taken as a new Agreement between them, and fhall
controul the Articles. And although in the Cafe of We2
and Erifey, Mich. 1726. in the Court of Exchequer, and
afterwards in the Houfe of Lords in 1727. the Articles were
made to controul the Settlement made before Marriage ;
yet that Refolution no way contradits the general Rule;
for in that Cafe the Settlement was exprefly mentioned to
be made in Purfuance and Performance of the [aid Marriage
Articles, whereby the Intent appeared to be {till the {ame
as it was at the making the Articles.

DE
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Clare ver{us Clare. May 8.

(V TLLIAM Clare, poflefled of a Term of one thou- 7. Ciart de-

fand Years, by Will dated 4pril 13, 1706. devifes of One thon.

fand Years, in

it to Truftees, in Truft for his Son Thomas Clare 5. 0
for {o many Years of the Term as he fhould live, and Son 7-C. for

0 many Y ears

after his Death, in Truft for the Iffue Male of his Son of the Term

Thomas lawfully begotten, for fo many Years of the faid £, m'

unexpired Term as {uch Iffue Male fhould live; and when ter }is Death
in Truft for

the Iflue Male of his faid Son Thomas fhould happen to the [Tue Male
be extin&, then in Truft for his {fecond Son William for ?:;Ig‘bég(l;fv )

Life ; Remainder in Truft for the Iflue Male of his {aid Son > for fo

many Years,

William, for {o many Years as they fhould happen to live; e, as foch

the eldeft of fuch Iffue Male to be preferred before the mould live;
and when the
G y Oungeﬁ; Iffue Male of
; , 7. C. fhould
happen to be extin®, then in Truft for his fecond Son 7. for Life, Remainder in Truft for the Iflue Male
of . for fo many Years as they thould happen to live ; the eldeft to be preferred before the youngeft; and
after the Death of /. and from the Time his Iflue Male thould happen to be extin, then the Premiffes to
defcend and continue in the Iffue Male of the Name and Family of the Clares, which fhould be next of
Kin, for all the Refidue of the Term ; and made his Son 7. C. fole Executor and refiduary Legatee. The
Teftator died, and 7. C. died without Iffue Male. The Refidue of the Term fhall go to the Reprefentative
of 7.C. contrary to the Will, in which there is 2 plain AffeQation of a Perpetuity.
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youngeft; and after the Death of the {aid William Clare,
and from the Time his Iffue Male fhould happen to be
extin&, then that the Premifles thould come, defcend and
continue in the Hlue Male of the Name and Family of the
Clares which fhould be next of Kin, for all the Refidue of

the Term; and made his Son Thomas fole Executor and

refiduary Legatee. The Teftator died, and in the Year
1718 Thomas died without having had any Iflue Male.
The Queftion was, Whether the whole Term did not veft
ablolutely in Thomas ¢ and whether the Limitation over
to William the fecond Son, after Failure of Iffue Male of
Thomas, was not void ? ‘

Mr. Attorney General and Mr. Fagakerley argued, That
the Limitation was good ; for, that the Whole being
vefted in the Truftees, Thomas the firft Son had but a con-
tingent Intereft in {o many Years only as fhould happen
to be expired at his Death, and no abfolute Eftate-tail in
the Whole ; as it muft have been to prevent the Limita-
tion over to William taking Place ; then it muft be the
Remainder-in the Truft for the Iflue Male of Thomas,
which muft avoid the Limitation over. Indeed the Word
Iflue is in a Will fometimes taken to be a Word of Limi-
tation (though in a Deed it can carry but an Eftate for
Life) in order to fulfil the Teftator’s Intent; but that
Intent muft be plain and manifeft, and the Words not
controlled by any other. This appears from Wyld’s Cafe,
6 Co. 16. where the Words, afier their Deceafe, made the
other Words to be Words not of Limitation, but of Pur-
chafe; and from the Cafes of Papillon verfus Voyce, and Lord
Glenorchy and Bofuille : And the Reafon why, in many
Cales, thefe Words are determined to carry an Eftate-tail
is, becaufe otherwife the Teftator’s Intent could never take
Place ; which was the Reafon of the Refolution in King
and Melling’s Cafe, 1 Venr. 214, 225. but no Inference

can be drawn from the Cafe of Frechold to that of Ieafe-

hold Eftates, which have been often differenced in this
Court. In the Cafe of Peacock and Spooner, 2 Vens. 1 95.

- the Words were ftronger than they are here; and yet the

GCDG:
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Generality of them was reftrained, and they were con-
{trued to be Words of Purchafe. If then Thomas took but
an Eftate for Life, the Remainder to his Iffue never taking
Place, muft be looked upon as out of the Queftion ; which
will let in the Limitation to William: And this is an eli-
gible Conftrution in order to let in a Provifion for his Fa-
mily, and to follow his Intent, which was, that his Son
William fhould take: Nor is this Intent controlled by any
Rule of Law, the Contingency happening within the Com-
pals of a Life, wiz. That of Thomas the elder Son. And
that {uch Conftrution may well be made, appears from
the Cale of Higgins verfus Dowler, 2 Vern. 600. and from
that of Brook and Taplor, Trin. 2 Geo. 2. in B. R. where
there was a Bequelt of a Perfonal Eftate to his Wife, upon
Condition to give his three Sifters 5/ yearly for their
Lives ; and after his Wife’s Death, he gave the fame to
his Daughter Mary Taylor, upon the {ame Obligation to his
Sifters; and after his Daughter’s Death, to the Fruit of her
Body ; and for want of {uch Fruit, to his Brothers and
Sifters and their Children then living : The Opinion of the
Court was, That the Limitation to the Brothers and
Sifters was good ; and yet had there been any Fruit of
the Body, they muft have taken an Effate-tail ; but they
never coming in effe, the {econd Limitation was allowed
to take place. So in the Cafe of Stanley and Lee, or Mead
at the Rolls, about three Terms ago, where there was a
Bequeft to one for Life, and to his firft and every other
Son, and there never was any Son ; upon the Words if he
died withour Ifue it was infitted, that the Limitation over
{hould take place ; and that thefe Words fhould be under-
ftood to be Iffue ar the Time of his Death ; and {o allow’d
by the Court: For, that the Limitations to the Sons,

and the Heirs of their Bodies, never taking Place, the

{fecond Limitation was good, there being no Danger of a
Perpetuity. So in our Cafe, had Thomas had any Iffue
they would have taken an Eftate-tail ; but there being no
Hlue of him, the Limitation over to William the {econd
Son 1s good.

Mr.
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Mr. Solicitor General and Mr. Luswych argued for the
Plaintiff (who was Executor to Thomas the refiduary Le-
gatee) ‘that the Limitation to William was void ; for, that
it was plainly the Teflator’s Meaning, that the Iffue Male,
and the IfTue of that Iflue, thould tuke in infinitum ; and
then he fays, That when the Iffue fhall be extinct, it fhall

go to William. 'The Extinguifhment here meant is not of
any one Iffue, but of the Whole. The Words lawfully

begotten are likewife confiderable, being held by the Lord

Hale in King and Melling’s Cafe to be Words naturally be-

longing to the Creation of an Eftate-tail.  Only fuppofe
he had made as many Limitations for Lives as there had
been Poflibility of Peoples taking: Would not this, in a
Court of Equity, be looked upon to be the {ame as if he
had limited it to him and the Iffue of his Body? and has he
not done it here? He has limited it to as many as fhould
be of the Name and Family of the Clares, according to
Judge Richel’s Invention in 1 Inff. 377. b. But {uch
Pratices have always been difcountenanced, nothing being
{o contrary to our Laws as the Admiflion of a Perpetuity.
Nor will the other Method, which has been attempted to
fupport this Limitation, do better ; which is that of con-
{truing Thomas to take an Eftate for Life, and then ftriking
out the Remainder to his Iflue Male as if it had never been;
becaufe there never was any Ifflue Male of him: For it is
admitted, that if Thomas had had any Iffue Male, this Li-
mitaion over had been void ; and the making it good by
Failure of Iffue Male would be making the Validity of the
Limitation to depend upon a fubfequent Accident ; whereas
it muft {tand upon its own Bottom, and cannot be decreed
to be good or bad upon any unforefeen Accident. The
Mafter of the Rolls his Opinion in the Cafe of Stanley verfus
Lee, was founded upon the Cafe of Higgins verfus Dowler :
and there are now Thoughts of appealing from that
Decree at the Rolls. If the Cafe of Brooks verfus Taylor
had depended fingly on the Words to her, and after her
Deceafe to the Fruis of her Body, it had clearly been an
Eftate-tail ; but the Reafon was, that there were thofe

other
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other Words, z0 my Broshers and Sifters then living, which
brought it within the Compafs of a Life ; and thefe Words
then living making the Cafe to be the {ame as the Duke of
Norfolk’s, 3 Chan. Cafes. In the Cafe of the Lady Lane/-
borough verfus Fox, the Seflions before laft, in the Houfe
of Peers, the Judgment was (by the Advice of all the Judges
prefent) that there was no implied Eftate; and confe-
~ ‘quently the Recovery void ; which fhows that the Court

has never laid any Strefs on the Accident of the Death
happening or not happening. And in the Cafe of Scaszer-
good verfus Hedge, the Lord Treby and the other Judges
held that the Accident of no Son being born was not to
influence the Cafe one way or other; which is another
{trong Authority that {fubfequent Accidents are not to be

regarded.

Lord Chancellor. 'Two Queftions have been made in this
Cafe; the firlt 1s, What Eftate Thomas the eldeft Son took
by this Will? whether an Eftate-tail, or an Eftate for Life
only? And fecondly, whether if he took but an Eftate
for Life, the {fubfequent Accident of his dying without
Iffue Male, or rather never having had any Iffue Male,
will let in the Limitation to William the fecond Son? As
.to the firlt, T am of Opinion, that Thomas took but an
Eftate for Life: Nor will the fubfequent Words, That from
and immediately after his Death the Truftees fhould [uffer, &c.
inlarge his Eftate for Life. The Word Iffue in a Deed can
never be a Word of Limitation ; but is made {o in Wills
to ferve the Teflator’s Intent ; which was the Reafon of
the Refolution in the Cafe of King and Melling. And if the
prefent Cafe was like that, I fhould think myfelf bound
to obferve that Refolution: But that was of a Freehold,
which may and muft defcend to the Iffue ; and this is of
a Leafehold, which without a particular Provifion, can
never defcend ; but muft go in Courfe of Adminiftration:
And therefore, as here is an exprefs Eftate for Life limited
to Thomas, it thall not be inlarged by any of the {ubfequent
Words; efpecially when in the Limitation to William the
fecond Son, he has explained what he meant by the Gift

H to
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{a) Vide Page
262. for the
Report of this
Cafe.

1o the Ilue in the firft Part ; for, there he gives it to the

firft and every other Son, and the Heirs Male of their
Bodies: So it 1s plain he intended every Iffue that was born
of Thomas Thould take ; and then the Limitation to William,
being at {o great a Diftance, is too remote, and cannot

take Effe&. ‘

The next Queftion is, Whether the {ubfequent Accident
of Thomas dying without Iflue will better the Cafe for
William? And as to that, I think, all Deeds and Wills are
to ftand as they did at the making them, and cannot be
made good by any After-A&t, efpecially where fuch A&
is collateral ; and 1s, upon its happening, fuch a Contin-
gency upon which no Effate can commence by Law. Was
1t ever {aid in cafe of a Limitation to one, 4nd if he die with-
out Iffue living at the time of bis Death, that you muft wait
till his Death to determine whether the Limitation be good
or not? If fo, that Limitation would be no better than a
general Limitation upon a general Failure of Iflue.

The Cafe of Higgins verfus Dowler is very imperfellly
reported ; and was upon a Demurrer, where Things are
not argued with rhat Nicety that they are upon arguing
the Merits of a Caufe. That of Stanley and Lee has not
been particularly mentioned; fo that what we have of it
1s only upon Memeory : And I think it much better to ftick
to the known general Rules, than to follow any one par-
ticular Precedent which may be founded on Reafons un-
known to us: Such a Proceeding would confound all Pro-
perty. That of Brooks and Taplor (whatever Reafon the
Judges might go upon) was certainly very different, by
reafon of the Words then living : But there is a plain Af-
feltation of a Perpetuity as firongly declared by the Tefta-
tor himfelf as can be; and a Succeflion of Eftates for Life
to Perfons not in effe, is as much a Perpetuity, and as
little to be endured, as would be that of an Effate-tail,
of which no Recovery could be fuffered. The Cafe of
Lady Lanesborough verius Fox (a) is the ftrongeft Authority
that can be; and even, had it not been in the Houfe of

Lords,
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Lords, I fhould have thought myfelf bound to go accord-
ing to the general and known Rules of Law.

And fo decreed the Term to Thomas, as being the refi-
duary Legatee of his Father ; and from him to the Plain-
tiff, who was the Executor of Thomas.

N. B. As to this laft Point Burges and Burges, 1 Mod.
114. 1 Chan Ca.229. and D. of Norfolk's Cafe, 3 Chan. Ca.
19, 29.

Stephens verfus Hide,

PON a Rehearing, the Cafe was thus: Humphyy £ B devifes

three Fourths

Hide, the Teftator, did by his Will in the Year of his perfonal
1718. devife three Fourths of his perfonal Eftate to his g sers

three Sons,

three Sons, equally to be divided between them; and as gyaly to be
to the other Fourth he devifed it to his three Sons, but in tween them;

and the other

Truft only for his two Daughters, and by their Approba- Fourn

tion to be put out at Intereft in the Name of his three {5 ont

Sons, and the Intereft to be paid to his two Daughters Daughters;
the Intereft to

relpelively during their natural Lives, and afterwards to be paid them

their or either of their Child or Children 5 and for Default of 355, 6o

fuch Iffue, he devifed it to his three Sons, equally to be mewrl Live,
nd afterwards

divided between them; one of his Daughters leaves a Son to their, or ei-

_ . e . o+ ther of thei
(under whom the Plaintiff claimed) and the other dies chidor Cur.

without Iffue. The Queftion was, Whether the Son fepszandfor

fhould take the Moiety belonging to his Aunt, who died e, to bis

three Sons,

without Iffue? or whether it fhould go to the three Sons? equally to be
The Mafter of the Rolls decreed the Son to take only the divided be-

tween ther ;
Moiety belonging to his Mother, and the other Moiety to g:ug%ftefsis
g0 to the three Sons of Humphry Hide. leaves a Son,

under whom
the Plaintiff claims, and the other dies without Iflue. The Moiety of the Sifter who died without Iffue,
thall not go to the three Brothers, but to the Reprefentative of the Nephew.

Mr. Attomey“Geneml and Mr. Fagakerley argued for the
Plaintiff, That the Children of the Daughters muft take by
Purchafe; and that the Devife being to the Child or Chil-

dren
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dren of either of them, any Iffue of them, or either of
them, was intitled to the Whole that was devifed ; that
had the Eftate, inftead of being limited to his two Daugh-
ters, been limited to two Strangers, there could be no
Doubt but that the {urviving Child muft take the Whole ;
and the two Daughters taking only an Eftate for Life,
their Child or Children do not claim through or under
them; and confequently it is the fame as if the Devife had
been to two Strangers, and then to the Child or Children
of his two Daughters. The Teftator does not fay, that
they fhall take the Moieties refpectively ; but devifes it to
the Child or Children of cither of them: So that, by the
plain and neceflary Conftrution of the Words, nothing
could go to the Sons, if there was a Child or Children of

either of the Teftator’s Daughters.

Mr. Solicitor General, Mr. Lutwych, Mr. Verney, and
Mr. Floyer, argued on the other hand for the Defendant,
That the Moiety of the Daughter who died without Iffue
muft go to the three Sons; for, that there was no Doubt
but that, by the Word refpetively, the Daughters were
Tenants in Common ; and the fubfequent Limitation,
being founded on the firft Devife, muft receive the fame
Conftruction as to the Children taking by Purchafe. This
being a perfonal Eftate, the Teftator’s Intent could not
otherwife be fulfilled than by making them take by im-
mediate Devife ; but that Intent was only to provide for
his two Daughters and their refpective Iflues in the natural
Order ;- viz. The Child or Children of one to take what
belonged to his or their Mother, and not what belonged to
the other Sifter : So that this Cafe muft be confidered as if
the Teftator had devifed one Moiety to one Daughter and
her Iffue, and the other to the other and her Iffue 3 and
for want of fuch Hue to the Sons; where there can be no
Doubt but that, upon Failure of Iffue of one Daughter,
her Share muft have gone over to the Sons: But if the
fubfequent Words fhould be explained according to the
Conftruction infifted on for the Plaintiff, and that one
Daughter had died firft, both having Iffue, the Moiety of

the
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the Deceafed (whofe Child or Children were never to take
during the other’s Life) muft go either to the {urviving
Daughter, which is contrary to the Nature of a Tenancy
in Common ; or elfe it muft have expelted, and been in
Abeyance until the Death of the furviving Sifter ; which
15 abfurd : But according to our Conftruftion it will go to
the Iffue of the Perfon firft dying, and upon Failure of
{uch Iffue go over to the Sons, in which there is no Incon-
venience. And 1if it had happened that one Daughter had
had but one Child, and the other {everal; then either the
Iffue of each Daughter muft have taken their Mother’s
Share refpelively -according to our Conftru@ion, or all
the Children muft have taken equally per Capita; which
15 contrary to the Teftator’s Intent. |

Lord Chancellor. 'The Queftion here is, To how much
of the Teftator’s Eftate the Plaintiff, claiming under the
Son of one of the Daughters, is intitled? And in this
Will, as well as in every other, the Teftator’s Intent is to
be gathered from the Words of the Will, without either
adding or rejeting any, which can poflibly have any Mean-
ing. The Teftator has here devifed his Eftate to be divided
into four Parts; three whereof he gives to his three Sons,
and of thofe three the Sons are plamly Tenants in Coms
mon: The Fourth he has given to his two Daughters ; but
with this Difference, That whereas the Sons have the Pro-
perty of their refpective Shares given them, the Daughters
have not the abfolute Property in that Share which comes
to them; but only the Intereft, which 1s to be paid to them
refpeltively during their Lives, and by this Word re-
[pectively they are Tenants in Common.

The next Limitation to the Children vefts the whole
Property in them, and they take as Purchalers according
to Wyld’s Cafe, 6 Co. 16. a. but then it is contended that
they muft take refpectively as well as their Mothers: This
I fee no Reafon for, there being no Words of Divifion in
the Devife to them; but the Whole is to go over to either

of their Child or Children. And when a Teftator has ufed
I {uch
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fuch plain Words to Thew his Intent, that whethet there

was one or more Children, that in either Cafe the Child
or Children fhould take the Whole, I cannot add Words
to make the Moiety only to go to his Child or Children
againft the Teftator’s plain Intent ; which appears from
this; That wherever he intended a Tenancy in Common
he has exprefled it, as by the Word refpetively in cale of
the Daughters, and the Words equally to be divided in cafe
of the Sons. Nor is there any Abfurdity in {fuppofing that
if there had been many Children of one Sifter, and none
of the other, that the Children fhould take the Shate of
her, who left no Iffue in their Mother’s Life-time ; fince
his Intent was equal, and as rational, in cafe there bad
been many Children, as but one, as in the prefent Cafe.-
But if, on the other hand, after the Death of one without
Iflue, the Whole was not to go owver to the Children of
the other till their Mother’s Death, the {urviving Daughter
would have an Eftate for ‘Life by Implication; and {o the
Abfurdity of an Abeyance or Expeflancy be avoided. Nor
does it feem contrary to the Teftator’s Intent, that his
Grandchildren fhould take per Capita, they all being
equally related to him; but as thefe are only Cafes that
might have happened, I think it not neceflary for me to
determine how the Eftate would then have gone; that
which has happen’d is only now in Judgment ; and upon
the Whole, I am of Opinion that the Teftator’s Intent was,
that any Child of either of his Daughters fhould (in all
Events) take the Whole of this fourth Part, and no Patt
to go over to his Sons till Failure of fuch Iffue.

And {o decreed for the Plaintiff,

Hebblethwaite
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Hebblethwaite verfus Cartwright.

Map z2i.

]AMES Hebbletbwaité, upon his Marriage with Bridget ; 00 1
Cobb, {ettled his Eftate to the Ufe of himfelf for Life, Marriagewith

. . . . * B. fettles his
Remainder to his firft and other Sons in Tail Male, Re- Efate o the

mainder to Truftees for One thoufand Years (the Truft }j{"fff?’ﬁ{f

- whereof 1s afterwards declared) Remainder to his Brother mainder to
firft and othek

Charles Hebblethwaite for Life, and after his Deceafe to the sons in Tail

! : Male, Re-
Heirs Male of his Body hereafter to be begotten ; and mamer 1o

then declares the Truft of the Term to be, that in cafe Jruftees for
ne thoufand

there fhould be no IfTue Male of the Bodies of the f{aid Years, Re-

mainder to his

Fames and Bridget begotten, that fhould live to the Age Brother C. for

of Twenty-one Years, or be married and have Iffue, and L, Remain-

that there fhould be one or more Daughter or Daughters of Heirs Male of
his Body here-

the Bodies of the {aid Fames and Bridget, that then the {aid after tobe be-
Daughter or Daughters thould have, if but one, the Sum 522

of 4000 I for her Portion ; and if two or more, the Sum the Truft of
the Term, that

of 5000 L equally to be divided between them at their if tere fhould
Ages of Twenty-one, or Days of Marriage, which fhould pae of the

firft happen ; and that if there fhould be but one Daugh- Jofies of 4.

ter, that then the fhould have the yearly Sum of 100/ goten, that

. . . thould live tg
to be paid her Half-yearly by equal Portions for her me age of
Maintenance ; and if there fhould be two or more, then ylo¥-one

, ) . ' . ears, or be
the Sum of 100/ to be paid them Half-yearly in equal merried and

. . . . . _haveIflue,and
Shares, till their refpeCtive Portions fhould be raifed and that there

. - . . ﬂ'l ld b
paid; and in cafe the Portions were not paid, that then puughcer or

the Truftees, their Executors, U. fhould, out of the Rents Daughters of

or Profits, or by Mortgage or Sale of the Premifles, or any 4. and B
uch Daugh-
Part ier fhould
have 4000/
for her Portion; and if two or more, they to have 5coo./. equally to be divided at their-Ages of Twenty-
one, or Days of Marriage, which fhould firft happen ; and if only one Daughter, fhe to have the yearly
Sum of 100 /. to be paid her Half-yearly for her Maintenance; if two or more, the like Sum to be paid
them Half-yearly in equal Shares, ‘until their refpective Portions paid ; if the Portions not paid, the Truftees
to raife them out of the Rents, or by Sale or Mortgage of the Premifles, or of Part. Provided that if the
Father thould in his Life-time prefer them in Marriage with Portions equivdlent, or the Remainder-man
fhould after the Father’s Death, or that there fhould be no Daughter who fhould attain the Age of Twenty-
one, or be married, then the Térm to ceafe. B. died in the Life of 4. leaving no Son, but three Daugh-
ters, who are all unmarried. C. took an Eftate-tail under this Settlement ; and the Portions may be raifed
for the Daughters in the Life-time of 4. their Father,
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Part thereof, during the Term, raife and pay the feveral
Portions before limited ; Provided that if the Father thould
in his Life-time prefer them in Marriage with Portions
equivalent to thofe herein limited, or that after his Death
the Remainder-man fhould upon their Marriage pay them
Portions equivalent, or that there thould be no Daughter
or Daughters who {hould live to attain the Age of Twenty-
one or be married, that then the Term fhould ceafe and be
void.  Bridges the Wife died in her Hufband’s Life-time,
leaving no Iffue Male, but only three Daughters, who are
all unmarried.

Two Queftions were made: Firft, What Eftate Charles-
Hebblethwaite had? Secondly, Whether upon this Truft
the Daughters Portions were to be raifed in their Father’s
Life-time.

As to the firft Queftion the Lord Chancellor was clearly
of Opinion, that Charles took an Eftate-tail: And that
the Words hereafter to be begotten, do not confine it to the
Iffue born after, but will likewife take in that born before :
The Words procreasis 7 procreandis being of the fame Im-
port, according to 1 Inf}. 20. and 24 E4. 3. Pl 15. where
the Limitation was {9 Heredibus quos ille de Corpore procrea-
verit, held it thould take in the Iffue born before. And
this, he faid, was to prevent the great Confufion which
would otherwife be in Defcents, by letting in the Younger
before the Elder, .

The Precedents in raifing Daughters Portions have gone
both ways ; {ometimes they have been decreed to be raifed
n the Parents Life-time, and at other Times not : Which
fhews that the raifing or not raifing muft depend upon the
particular Penning of the Truft. In the Cafe of Brome ver-
{us Berkley, Abr. Eg. Ca. 3 40. Pl 7. the raifing the Portion
in the Mother’s Life-time was refufed ; becaufe the Provi-
fion of Maintenance was not to commence until the Death
of the Jointrefs, and conlequently the Portion could not
be raifed till then; for, the Maintenance muyft precede the

Portion :
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Portion: And if that which was to precede the Portion muft

have waited the Jointrefs’s Death, it follows clearly, that
the Portion, which was to come after, muft do fo likewife.
And in that'of Corbers verlus Maidwell, 2 Vern. 6 40. and
Abr. Eq. Ca. 337. pl 5. it was requifite that the Daughter
fhould be unmarried and unprovided for at his Deceafe ;
but here not only the Term 1s not contingent, but abfo-
lutely vefted in the Truftees ; and all the Contingencies in
the Declaration of the Truft of the Term precedent to the
raifing the Portions have happened ; as that ¢f not having
Iffue Male, the Daughters marrying or attaining the Age
of Twenty-one, Ue. Indeed, during the Life of the Fa-
ther and Mother, it was contingent, by reafon of the Un-
certainty whether there would be any Iffue Male between
them: But immediately upon the Mother’s Death 1t be-
came no longer contingent, but ablolutely vefted, by reafon
of one of the Parties Death without Iffue Male, which in
this Court is deemed a total Failure of IfTue Male between
them. The Cafe of Greaves verfus Maddifon, Ch. Fuf. Fo.
201. was a {tronger Cafe than this, and was at Law ;
yet there the Portions were adjudged to be raifed in the
Father’s Life-time ; though by the exprefs Words of the
Condition he was to be dead before the Portions were to
be raifed : But in our Cafe the Father’s Death is not at all
made Part of the Condition ; it is only faid, That if shere
be no Iflue Male besween them, then the Truftees are to raife
out of the Rents and Profits, or by Sale or Mortgage of the
Premilfes, &c. without any Mention made of the Father’s
Death. Nor will the Option given to the Truftees of
raifing either by Rents and Profits, or Sale or Mortgage of
the Premifles, warrant the Conclufion that has been infer-
red, that Fames Hebblethwaite’s Death muft neceffarily pre-
cede 3 fince it is impoflible for the Truftees to raife the
Portions out of the Rents and Profits during his Life:
For, in Deeds it is ufual to put in every Way which may
be made ufe of ; but it does not from thence follow, that
the Daughters are to wait till the Truftees can make theiz
Choice which way they will raife their Portions: That
might be making them wait till their Fortunes could be of

K [0
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no Service to them. And though the Mortgage or Sale is
to be during the Term which is not to commence n Pof-
feflion till the Father’s Death, yet the Portions may well
be raifed in his Life-time; it being no where faid, that
the Portions fhall not be raifed till after fuch Time as the
Term fhall take Effe& in Pofleflion. Indeed had there been
no exprefs Authority given to the Truftees to {ell or mort-
gage, there might be fome Difficulty ; but {ince they have
the Power of both, they may ufe that which beft fuits
the Intereft of the Daughters.

The next Thing to be confidered is the Provifo, where
the Term is made void, in cafe the Father fhould in his
Life-time prefer the Daughters in Marriage with Portions
equivalent with thofe provided for them by the Settle-
ment. 'The Provifo has been objeted to prove that the

Party’s Defign was, that the Portions might not be raifed

during the Father’s Life, by reafon of the Power referved
to him of providing for them in his Life-time by Portions

equivalent : And to prove this, has been cited the Cafe of

Corbett verlus Maidwell ; but that Cafe widely differs from
the prefent one: For, there it was Part of the Defcription
of the Daughter that fhe thould be unmarried and unpro-
vided for at the Time of the Father’s Death ; which De-
{cription gave the Father Time to perform it during his
Life, for the Reafons before mentioned: But we have no
fuch Defcription here ; nor can it be thought from the
Nature of the Thing, that a fecond Marriage might be
intended ; a Portion upon a fecond Marriage being not a
Portion equivalent to that provided by the Settlement, it
could only be a firft Marriage that was intended ; and upon

“that and no other were the Portions to arife: Not upon

the diffant and remote Confideration of the fecond Mar-
riage.

And fo decieed the Portions to be raifed with Intereft
from the Mother’s Death, at which Time they firft vefted.

DE



D E

erm. S. Trinitatis
8 (eco. IL

In CurRiaA CANCELLARIZE.

Cook verfus Arnbham. Fure 22

PON a Rehearing, the Cafe was thus: Robers ; win. reyp:
Cook {eifed in Fee of Copyhold Lands in Lakenham % %52

cord’, on an

in the County of Norfolk, and of feveral Freehold Appeal from

a Decree at

Lands, by Will, dated 4pril 28, 1710. devifed all his the Rols
Meffua es and Lands (whether Freehold or Copyhold) to # feifed in

Fee of Free-
his Grandfon Cook (who was his Heir at Law) for Life, hold and of

Copyhold
Remainder to his firft and other Sons in Tail, Remainder foids, devites

~to his Daughters in Tail, Remainder to his younger Son ! his Mel-

fuages and

the Plaintiff in Fee, and died without making any Sur. Lands, whe-
ther Freehold

render to the Ufe of his Will; Richard the Grandfon or Copyhold,
died without I{Tue, but before his Death f{urrender’d the G ¥he w2
Copyholds Lands in Lakenbam to the Ufe of his Will; and Heir at

? Law, for Life,
whereby he devifed them to his Mother and her Heirs. Remainder (o
his firft an
other Sons in Tail, Remainder to his Daughters in Tail, Remainder to his younger Son the Plaintiff in Fee,
and dies without furrendering to the Ufe of his Will. C. dies without Iffue, having firft furrendered to the
Ufe of his Will, and thereby devifed the Copyhold Lands to his Mother. The Court fupplied the Defet
of the Surrender in Favour of the Plaintiff, although his Father had made fome other Provxﬁon for him, and
although this was only a Remainder after an Eftate-tail.

The
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The Queftions were, Firft, Whether the Defet of the
Surrender fhould be fupplied in Favour of the Plaintiff,
not being a Child unprovided for, but already provided for
another way ? Secondly, Whether Equity would {upply
the Defe&, it being in cafe of {o remote a Devife as a
Remainder upon an Eftate-tail, which is of no (or at leaft
very little) Value in the Eye of the Law, and Defells
being never {fupplied where the Heir is difinherited ? And
here the Heir at Law has only an Eftate for Life, with a

Remainder in Tail.

It had been decreed at the Rolls again{t the Plaintiff,
That this being no prefent Provifion intended for him, the
Defet thould not be {upplied.

Lord Chancellor. 'There never having been any Surrendef
to the Ule of the Will, the legal Eftate defcended to the
Grandfon as Heir at Law ; and therefore the fingle Que-
ftion now is, Whether this Court will {fupply that Defeét?
The Rule 15, That Creditors are intitled to have a Defe&t of
a Surrender {upplied ; as are likewife younger Children un-
provided for; and that from the Circumftances of the Per-

- {ons who appear in a favourable Light before the Court,

But the Objection bere is, that the Plaintiff does not appear
in that favourable Light, he being otherwife provided: As
to that it has been often held here, that the Father is the
fole and only Judge of the Quantum of the Provifion ; and
the Defet of Surrenders has been {upplied even where the
Copyhold Eftate, intended to pafs, has made but Part of

the Provifion ; and {o not liable to the Objection of leaving

the Child intirely unprovided for in cafe the Defe@® was
not {upplied : For, the Court has never yet enter’d into
the Confideration of the Quansum that was proper for each
Child. And I do not find it infifted on by the Counfel,
that had the Provifion been in the fame Will, and not by
any other At in the Teftator’s Life-time, that that would
have taken away any Equity he might have to get the De-

+ feft fupplied : And if it would not in that Cafe, Why

fhould i¢ in this? The
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The Objection is, That this could not be intended as a
prefent Provifion, being a Remainder after feveral Eftates-
tail ; which being {o remore, 1s of little or no Value in
the Eye of the Law. But this Objection is of no Weight:
For, {uppofe the Father had but a Remainder upon an
Eftate for Life, might not he have made a Provifion out
of 1t for his Children? It is true, he could not make fo
good a Provifion as where he is in attual Pofleffion ; but
it would be a Provifion ftill.  And if after one Life, Why
not after three or four? And what Difference is there be-
tween the Cafes where the Court will fupply 2 Defeét of
a Surrender upon a Remainder depending on an Eftate for
Life, and where the Whole is devifed away, or is only a
Remainder after an Eftate-tail? That 1s, Why fhould it be
fupplied where the Whole is devifed away from the Heir
at Law, and not where but Part ? Here 1s no intermediate
Difpofal of the Eftate but to fuch Perfons as would have
all been intitled to take as Heir at Law before the Plaintiff:
So his Intent was, that for {o long as his Heirs at Law
continued, fuch as would be {o before the Plaintiff, that
this fhould be a Provifion for him; and when they fail,
there is no Heir at Law to be difinherited, but he becomes
Heir at Law himfelf. Nor can it be faid, That there is
an Heir at Law unprovided for: For, though he is made
but Tenant for Life, yet there are Limitations to all his
Iflue, who are all to take before the Plaintiff.

And {o reverfed the Decree, and ordered the Defe& of
the Surrender to be {upplied. () g;in;?f;,;*’e
Charge, 37/,
Rep. 288.
6) Tt appears
h

The Cafe of Burton verfus Loyd (b) in Lord Harcours's (8) 1 sppes

Time, {aid to be in Point. gifter’s Book
that in this

Cafe the Bill was brought (inzer al’) to fupply the Deficiency of a Surrender left in the Hands of a cuftomary
Tepant, and not prefented at the next Court 5 the Ufes of the Surrender were to the Teftator’s eldeft Son
Anarew Burton, and the Heirs Male of his Body ; and for want of fuch Iffue, to the Plaintiff the fecond Son
and the Heirs Male of his Body, Remainder over. 'The Caufe was heard before his Honour, 3 Faly 1712.
who decreed for the Plaintiff, and on 14 Nowember 1713. that Decree was on an Appeal affirmed by Lord
Chancellor.  Fide 3 Will. Rep. 285.

L DE
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13 N, Bofanquerr verlus Dafbwood.

This Court !"‘HE Plaintiffs being Affignees under a Commiflion
Money over of Bankruptcy againft the two Cottoms, brought
paid in ur- their Bill againft Dafbwood the Defendant, as Exe-
ufurious Con- cyitor of Sir Sumuel Dafbwood, who had in his Life-time
counted for, lent feveral Sums to the Corzons the Bankrupts, upon Bonds
;‘;;ﬁi?ﬁ;’;:‘;_ bearing 6 L per Cens. Intereft ; and had taken Advantage
mene of the of their neceflitous Circumftances, and compelled them to

opprefled Par- . .

o to allow pay at the Rate of 10/ per Cent. to which they {ubmitted,

fuch Py and enter’d into other Agreements for that Purpofe ; and
{fo continued paying 10 per Cent. from the Year 1710

to the Year 1724.

"Twas decreed at the Rolls, that the Defendant fhould
account ; and that for what had been really lent, legal In-
tereft fhould be computed and allowed ; and what had
been paid -over and above legal Intereft fhould be deduted
-out of the Principal at the Time paid ; and the Plaintiffs to
pay what fhould be due on the Account : And if the Te-
ftator had received more than was due with legal Intereft,

that
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that was to be refunded by the Defendant, and the Bonds
to be delivered up.

Mr. Solicitor General and Mr. Fazakerley infifted for the
Defendant, That ’twas hard to inquire into a TranfaCtion
of fo long ftanding, the Parties having on all Sides {ubmit-
ted to the Agreement; and that Volensi non fit Injuria ;
which was the Reafon of the Lord Holt’s Opinion in the
Cale of Tomkins verlus Barnet, 1 Salk.22. why an Altion
would not lie for Recovery of Money paid upon an ufuri-
ous Contralt; and that the Bankrupts being Participes
Criminis, Thould have no more Advantage here than at
Law. Nothing was more common than to admit the
Party, after he had paid the Money, to be an Evidence in
an Information upon the Statute of Ufury ; which fhews
he is, in the Eye of the Law, after Payment, an indifferent
Perfon : And compared it to the Cafe of Gaming; where,
if the Lofer pays the Money, and does not {ue for the
Recovery within the Time prefcribed by the A&, he is
barred. And cited the Cale of Walker verfus Penry, 2 Vern.

78, 145.

Lord Chancellor. There 1s no doubt of the Bonds and
Contralls therein being good : But it is the {ubfequent
Agreement upon which the Queftion arifes. It is clear
that more has been paid than legal Intereft. That appears
from the {everal Letters which have been read, which
prove an Agreement to pay 10 /L per Cent. and from Sir
Samuel Dafbwood’s Receipts; but whether the Plaintiffs be
intitled to any Relief in Equity, the Money being paid,
and thofe Payments agreed to be continued, by {everal
i etters from the Cottons to Sir Samuel Dafbwood, wherein
are Promiles to pay off the Refidue, is now the Queftion?

'The only Cafe that has been cited, that feems to come
up to this, is that of Tomkins verfus Barnes ;' which proves
only, that where the Party has paid a Sum upon an illegal
Contradl, he fhall not recover it on an Altion brought by
him, And though a Court of Equity will not differ from

~ the
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the Courts of Law in the Expofition of Statutes; yet does
it often vary in the Remedies given, and mn the Manrer

of applying them.

The Penalties, for Inftance, given by this A&, are not
to be {ued for here; nor could this Court decree them.
And though no Indebitatus Affumpfis will lie, in Stritnefs of
Law, for receiving of Money paid upon an ufurious Con-
tralt; yet that is no Rule to this Court, which will never
{fee a Creditor running away with an exorbitant Intereft
beyond what the Law allows, though the Money has been
spaid, without relieving the Party injured. The Cafe of
Sir Thomas Meers, heard by the Lord Harcourt, 1s an Au-
thority in Point, that this Court will relieve in Cafes which
(though perhaps ftrictly legal) bear hard upon one Party.
The Cale was this: Sir Thomas Meers had in fome Mort-
gages inferted a Covenant, That if the Intereft was not paid
punctually at the Day, it fhould from that Time, and fo
from Time to Time, be turned into Principal, and bear

.Intereft: Upon a Bill filed, the Lord Chancellor relieved the

Mortgagors againft this Covenant, as unjuft and oppreflive.

~ So likewife is the Cafle of Broadway, which was firft heard

at the Rolls, and then affirm’d by the Lord King, an ex-
prefs Authority, that in Matters within the Juri{di@ion of
this Court it will relieve, though nothing appears which,
ftriCtly {peaking, may be called illegal. The Reafon is,
becaufe all thofe Cafes carry fomewhat of Fraud with them.,
I do not mean fuch a Fraud as is properly Deceit; but
fuch Proceedings as lay a particular Burden or Hardfhip
upon any Man: It being the Bufinefs of this Court to re-
lieve againft all Offences againft the Law of Nature and
Reafon: And if it be {o in Cafes which, ftriCtly fpeaking,
may be called legal, how much more fhall it be fo, where
the Covenant or Agreement is againft an exprefs Law (as
in this Cafe) againft the Statute of Ulury, though the Party
may have {ubmitted for a Time to the Terms impofed on
him? The Payment of the Money will not alter the Cafe
in a Court of Equity; for, it ought not to have been
paid: And the Maxim of Polenti now fi Injuria will hold

as



In Curia Cancellarie. 41

as well in all Cafes of hard Bargains, againft which the

Court relieves, as in this. It is only the Corruption of

the Perfon making {fuch Bargains that is to be confidered :

It 1s that only which the Statuse has in View ; and ’tis that

only which intitles the Party opprefled to Relief. This

anfwers the Objection that was made by the Defendant’s
Counfel, of the Bankrupts being Participes Criminis ; for,

they are opprefled, and their Neceflities obliged them to

fubmit to thofe Terms. Nor can it be faid in any Cafe

of Opprellion, that the Party opprefled is Particeps Crimi-

uis 5 lince it is that very Hardthip which he labours under, jj e Gt of
and which is impofed on him by another, that makes the Gaming and
Crime. The Cafe of Gamefters, to which this has been Pl oo
compared, is no way parallel; for, there both Parties are [y nas
criminal : And if two Perfons will fit down, and endea- Zauity being.
vour to ruin one another, and one pays the Money, if miviss
after Payment he cannot recover it at Law, I do not fee

that a Court of Equity has any thing to do but to ftand

Neuser ; there being in that Cale no Oppreflion upon one

Party, as there is in this. Another Difficulty was made

as to the refunding: But is not that a common Dire&ion

in all Cafes where Securities are fought to be redeemed,

that if the Party has been over-paid, he fhall refund? Muft

he keep Money that he has no Right to, meerly becaufe he

sot it into his Hands ? I do not determine how it would

be if all the Securities were delivered up ; that is not now

before me: I only determine what is now before the

Court ; and is the common Direltion in all Cafes where

Securities are {ought to be redeemed.

And fo affirmed the Decree, .

Penne verfus Peacock &7 ux. (2 Noven

.y . Hufband ai
HE Defendant Fame Peacock, before her Marriage, Wi tor s

. ’ Tert Fine of her
conveyed (with her now Hufband’s Privity) the Fire s

Premiffes to Truftees, in Truft to pay the Rents and Pro- this hall bind
the Wife, un-

M ﬁtS lefs there be

Proof of Force

or Fraud : And this, although the by Anfwer had {worn that the was compelled by Durefs to join.
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fits to her fole and {eparate Ufe for her Life; and after
her Deceafe, in Truft for fuch Ufes as the, whether {fole
or covert, fhould by her laft Will limit and appoint ; and
for want of fuch Appointment, then to her own right
Heirs for ever. She afterwards marries the Defendant, who
mortgages Part of the Lands to the Plainti#ff for 10004
for a Term of Five hundred Years; and then a Fine is
levied by Hufband and Wife, who both declared the Ufes
of the Fine, as to the mortgaged Premifles, to be to the
Plaintiff for fecuring the Principal and Intereft. The Wife,
by Order of the Court, ar{wered {eparately ; and infifted
in her Anfwer, That fhe had been forced to join in the
Fine by Durefs, infinuating the Mortgage to be fititious,
and in Truft for her Hufband, in order to defraud her.
She further infifted, That there was no Power referved to
her in the Indenture of Bargain and Sale, to difpofe of her
real Eftate, or any Part thereof, but by her laft Will ;
that {he had no Eftate in the Premifles, but that the Fine
and Mortgage were both void. 7

It was infifted for the Defendant, that the legal Eftate
being in the Truftees, the Parties to the Fine had not fuch
an Eftate in them whereof a Fine could be levied to bar
the Wife’s Right ; and that this being a meer naked Power,
without any Intereft, could not be barred by the Fine;
but remained ftill in the Wife by Force of the firft Con-
veyance. -

Lord Chancellor. 'The Suggeftions of Durefs and Fraud
in the Defendant’s Anfwer do not appear upon the Proofs;
although it muft be confefled, that the referving the Equity
of Redemption to the Hufband and his Heirs, without any
Mention made of the Wife, looks a little {ufpicious : But
as the Fraud is not made out to the SatisfaCtion of the
Court, it is needlels to determine how far fo {olemn an
At as a Fine might be affeted by it. The next Objetion
15, That the legal Eftate being in the Truflees, the Hufband
and Wife had not {uch. an Eftate in the Land whereof a
Fine could be levied to bar the Wife’s Right: But as to

that,
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that, ’tis very well known, that the Operations of Fines
and Recoveries is the fame upon Truft Eftates as upon legal
Eftates. And, if {o, it muft inevitably follow, that an Eftate
for Life limited to the Wife, and the Remainder limited to
her own right Heirs in Default of any Appointment made
by her laft Will, are both difpofed of by the Fine. And if
no {uch Remainder had been limited by it, as the Eftate
was the Wife’s own, and moved originally from her, what-
ever was not conveyed would have remained in her, and
confequently been barred.  This anfwers the Obje&ion of
its being a naked Power, or Powér in Grofs, and fo not
barred by the Fine : For, how can that be called a naked
Power, which is to operate and take Effet on the Party’s
own Eftate? It is certainly a Power coupled with an Inte-
reft, and annexed to her Inheritance, and {o deftroyed by
the Fine; fince that a Leale and Releafe, or any other

Conveyance, will carry with them all Powers that are

joined to the Eftate: So a Feoffment to the Ufe of her laft
Will, or the Surrender of a Copyhold to the Ufe of one’s
laft Will, do ftill leave a Power mn the Feoffor or Surren-
deror to difpofe of their Eftate by a new Feoffment or
Surrender.

And {o decreed the Truftees to convey to the Plaintiffs
the Mortgagees, but without Prejudice to any future Bill
that may be brought for Difcovery of the Fraud or Force.

For the Defendant was cited the Cafe of Blackwood ver-
fus Norris, heard {ometime ago at the Rolls, where
the Lady Shovell had devifed 4000l in Truft for
the {eparate Ufe of a Feme Covert; and tipon a Bill
brought by Hufband and Wife againft the Truftees,
though the Wife was herfelf in Court, and confented
that the Money fhould be paid to her Hufband ; yet
the Maffer of the Rolls would not decree it, but dif-
mifled the Bill.

N. B. This was the Cafe only of a Perfonalty.

Hopkins

.,
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to Novern Hopkins verfus Hopkins.

A Conflruc- ["HE Teftator Mr. Hopkins, by his Will, devifes his
real Eftate to Truftees and their Heirs, to the Ufe

of executory

foa e of them and their Heirs, in Truft for Sumuel Hopkins (the

et of the Plaintiff’s only Son ; which Plaintiff is Heir at Law to the
bemadecither Teftator) for Life ; and from and after his Deceafe, in
of Law or'5. Truft for the firft and every other Son of the Body of the
e done 121d Samuel, lawfully to be begotten, and the Heirs Male of
confitendy _the Body of every fuch Son ; and for want of {uch Iffue,
of Law.  in cafe the {aid Fobn Hopkins the Plaintiff fhould have any
other Son or Sons of his Body lawfully begotten, then in
Truft for all and every fuch Son and Sons refpelively
and fucceflively, for their refpellive Lives ; with the like
Remainders to their feveral Sons ; with the like Remain-
ders to the Heirs Male of the Body of every fuch Son, as
before limited to the Iffue Male of the {aid Samuel Hopkins ;
and for want of fuch Iflue, in Truft for the firft and every
other Son of the Body of Sarah, the faid Fobn Hopkins's
eldeft Daughter, lawfully to be begotten; with like Re-
mainders to the Sons of Fohn Hopkins’s other Daughters ;
and for want of fuch Iflue, then in Truft for the firft and
every other Son of his Coufin dune Dare (Wite of Francis
Dare) lawfully to be begotten ; with like Remainders to
the Heirs Male of the Body of every {uch Son of the faid
Anme Dare; and for Default of {uch Iffue, then in Truft
for his own right Heirs for ever : Then come two Provifoes;
the one, whereby every Perfon that thould come into Pof-
{eflion of his Eftute, was to take his Name, and bear his
wposeerer In- Ayms : The other is in thefe Words; Provided alfo, and is
Profis out of is my Will, that none of the Perfons, to whom the [aid Effases
are undifpofed are hereby limited for Life, fball be in the actual Pofleffion
ontey, aeteond thereof, and in the Enjoyment of the Rents and Profits, or of

ftator, defcend

g’n;"; f&zes any greaser or other Part thereof, tb@ as /Jereifi after is men-
them, not by rioned, until he or they [ball bave vefpeCtively attained bis or theiy

the Will, or
the Intent of Ages

the Teftator ; .
but they are thrown upon him by the Law, for want of fome o*her Terfon to take. Equitas fequitur Lezem.
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=,

Ages of Twenty-one Years 5 and, in the mean Time, and until

bis or their attaining to [uch Age, my Truflees and their Heirs
and Execugors [ball make fuch Allowances thereout, for the hand-
fome and liberal Maintenance and Education of [uch Perfon and
Perfons refpectively, as they (ball think [uitable and agreeable to
his Eftate and Fortune ; and it is my Will, that the Overplus
of the [aid Renss and Profits, over and above the annual Allow-
ances, or [uch Part thereof as (ball remain after all my Debrs,
Legacies, and Funeral Expences [ball be firft paid, (with the
Payment whereof I have charged my real Eftate, in cafe my
perfonal Eftase fball not be [ufficient for thofe Purpofes) do go to
fuch Perfon, as [ball firf? be intitled unto, or come into the aftual
Poffeffion of my [aid real Eftate, according to this my Will

Samuel Hopkins died in the Teftator’s Life-time, without
Iffue ; and, {fome Time after, the Teftator died without
any Alteration made of his Will: Nor had Fohn Hopkins
any other Son; nor were any of the other Remainder-men
in effe at the Teftator’s Death, except-s---+=- Dare, Son of

Anne Dare.

The firft Queftion was, Whether, by Samuel’s Death in
the Teftator’s Life-time, the feveral Limitations between
him and Dare were not become void ; there being no par-
ticular Eftate to {fupport them as Remainders, by reafon of
Samuel’s Death in the Teftator’s Life-time, who was to
take the firft Eftate ; nor no body capable of taking at the
Teftator’s Death but the Son of 4Anne Dare, who thereby
claimed the whole Intereft prefently ? or whether thefe
intermediate Limitations thould not enure by way of exe-
cutory Devife to any other Son he might hereafter bave ?

The fecond Queftion was, in cafe the Limitation to the

other Sons of Fobn Hopkins was to be looked upon as an
executory Devife, What fhould become of the Rents and

Profits in the mean time ?

The Caufe was firft heard at the Rolls, and there de-

creed to be an executory Devife.
N Mr.
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Mr. Serjeans Eyre, and Mr. Peere Williams argued, That
the Confideration of Truft and legal Eftates being the {fame,
this Limitation to the other Sons of Fohn Hopkins was to be
taken to be a Remainder, and could not enure ; the Rule
of Law being, never to conftrue that an executory Devife,
which may enure as a contingent Remainder. They agreed
the Difference between Deeds and Wills ; that in the for-
mer the firft Eftate muft be good, otherwile all the Re-
mainders depending thereon are void, and can never arife;
but in the latter, the firft Eftate may be void, and yet the
Remainders take Place, as in 2 Ro. 4b. 415. pl. 6. 7. Plow.
414.4. Cro.El.423. 2Vern.722. But.they infifted, that
Deviles of real Eftates were to relate to the Time of the
making the Will ; as if one devifes all the Land he has,
or fhall have at his Deceafe, yet no after purchafed Land
thall pafs, but fuch only as he had at the Time of the Will
made: And that what was a Limitation by way of Re-
mainder at the Time of the Will'made, could not, by any
{ubfequent Accident, become an executory Devife, 1 Salk.
237. 1S8id. 3. 2 Ro. Abr. 418, 2 Saund. 380, 388.
1 8akk. 226. and that this, being to arife after an Effate-
tail, was too remote; the Law not allowing of executory
Devifes to arife after an Eftate-tail.

Mr. Attorney General, Mr. Solicitor General, Mr. Verney,
Mr. Fazakerley, Mr. Boosle, and Mr. Strange argued, on the
other hand, That Samuel being dead without Iffue in the
Teftator’s Life-time, this Limitation to the other Sons of
Fobn Hopkins fhould enure by way of executory Devife.
They oblerved, that executory Devifes were not of a very
long ftanding; yet that they are of the fame Nature with
another Thing which is very antient; which is {pringing
Utes, which are as old as Ufes themfelves. And thar, if
at Common Law fuch Things were allowed, it was very
well done of the Judges ro admit of executory Devifes to.
carry mto Execution, as far as poflible, the Intent of the
Teftator. That the Teftator’s Intent is clear in this Cale,
that the firft and every other Son of Fobn Hopkins {hould

rake ;
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take; and that this Intent may be carried into Exécutiqn

is likewife clear. Indeed as 2 contingent Remainder, it can
never take Effe&t ; becaufe Remainders muft take Place eo
Inflanti the particular Eftates determine ; but in order to
~prevent that Inconveniency, other Ways have been found
out to {fupport Wills; and the Lord Hobars commends the
Judges for being Affusi to {erve the Party’s Intent. The

Rule laid down, on the other Side, that a Limitation which -

may enure as a Remainder, fhall never be conftrued to be
an executory Devife, 1s true : But that i1s only upon a
Suppofal that the Party’s Intent was, that Things fhould
go according to the ordinary Forms; but where they can-
not, there extraordinary Methods are ufed to ferve the
Intent; and it is impoflible to find ont any Set of Words
more proper to make an executory Devife than thofe ufed
here : Nothing but the intervening Eftate to Samuel can
make any Difliculty ; and that is anfwered by the Cafes
put on the other Side, 2 Ro. 4br. 41. b. of a Devife to 4. for
Life, Remainder to B. and of a Devife to a Monk, Remain-
der over; A. dies in the Teftator’s Life-time ; B. fhall take
by way of executory Devile ; and in the latter Cafe imme-
diately upon the Teftator’s Death, the Remajnder-man fhall
take: And yet if either 4. had outlived the Teftator, or the
Monk been deraigned in the Teftator’s Life-time, in both

Cafes the fecond Limitation muft have been a Remainder.:

So; in this Cafe, the Eftate to Samuel never having taken Ef-
fe&, it muft enure by way of executory Devife, to the firft
and every other Son of Fohn Hopkins ; whereas, had Samuel
outlived the Teftator, the Limitation had been a Remain-
der. The Cafe in 1 Sid. 3. widely differs from this; for,
that was upon a Settlement, which 1s compleat upon the
Execution of it ; whereas a Will is Ambulatory until Death.
Nor can any better Comparifon be drawn between this and
the other Cafes that have been put, which are of contin-
gent Remainders, and {o quite foreign to executory Deviles.
And in that of Purefoy verfus Rogers, 2 Saund. 380, 388.
the particular Eftate was exifting after the Teftator’s Death,
which confequently fupported the Remainder; and fo
plainly differs from this Cale, where there is no ppartig&lar

Eltate
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Eftate in Being. But Gro. Eliz. 878. is a {trong Authority
for the Conftru@ion now defired ; for, there the Devife
was of Lands to 7.8 from Michaelmas following, Re-
mainder over in Fee ; the Teltator died before Michaelmas :
It was held by the Court to be a good executory Devife :
For, a Remainder it could not be; becaufe it could not
begin until the particular Eftate did, which was not to
commence till Michaelmas after 3 and a Freehold cannot be
in Expeftancy : It was therefore held, that the Freehold

“thould, in the mean Time, defcend to the Heir at Law,

and veft in him ; but if, in that Cafe, the Teftator had lived
to Michaelmas, then it had been a good Remainder. And
if an executory Devife may, by a {ubfequent Accident, be-
come good as fuch, efpecially where the Teftator’s Intent
is clear that it thould; (which was the Reafon of the
Refolution in the Cafe of Higgins verlus Dowler, 2 Vern.
600. where the Limitation to the Daughter was allowed
to be good, there being no Son to take: So a Devife to
two and their Heirs, one dies in the Life of the Teftator,
the Survivor fhall take the Whole, 1 Salk. 238.) and if
Courts of LL.aw do, much more will Courts of Equity
mould the Words {o as to let in thofe whom the Teftator
intended to take. Nor will the Objection hold that has
been made on the other Side, wiz. That this being to take
Effe&t after an Effate-tail, is too remote, and can never
arife ; for, here can never be any Eftate-tail before this
executory Devife is to arife, Samuel being dead without
Hlue: Nor is there any Danger of a Perpetuity ; the long-
eft Time that this can {ubfift as an executory Devife being
only until the Birth of a Son to a Perfon in ¢fle, which
1s but nine Months : Whereas in the Cafe of Floyd verfus
Carey, mn the Houle of Lords, twelve Months were allow-
ed to be a reafonable Time ; and in that of Maffenburgh
verfus 4/b, 1 Vern. 234, 257, 304. Twenty-one Years
were held to be good ; and where there is no Danger of a
Perpetuity, it is juft that executory Devifes fhould be car-
ried as far as may be to ferve the Intent of the Party.
This Court went a great way in that Cafe of Maflenburgh
verfus 4/h. And though the Courts at Law would not at
firft
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firlt allow any executory Devife to arife after the Compafs
of a Life or Lives wearing out together, as appears by the
Cale of Scastergood verlus Edge, 1 Salk. 229. Yert that of
Floyd verfus Carey, being fublequent to that, and in the
Houfe of Lords, has led the Courts of Law into carrying
them as far as this Court does. The Cafe of the Lord
Glenorchy verfus Bofville is another {trong Authority ; where
the Words were determined to carry an Eftate-tail ; but
the Trufls being executory, and the Intent of the Parties
clearly otherwife, they were reftrained, and decreed to
carry but an Eftate for Life, with Remainder to the firft
and other Sons, .

Lord Chancellor. Two Queftions have been made upon
this Will: The firft is, Whether this Limitation to the .
firft and every other Son of Fobn Hopkins can now take Ef:
fect as an executory Devife? or, whether it fhall be taken
as a contingent Remainder, and confequently void for want
of a particular Eftate to fupport it, by reafon of Samuel’s
Death in the Teftator’s Life-time, and that Fobn Hopkins
had no Son in Effe at the Teftator’s Death, in whom the
Remainder might veft? The next Queftion is, in cafe the
Limitation be taken as an executory Devife, what 1s to
become of the Rents and Profits of this Eftate until Fobn
Hopkins has a Son? As to the firft, I think it impoflible
to cite any Authorities in Point. None have been cited.
It {feems to be allowed, that if Things had ftood at the
Teftator’s Death, as they did at the Time of the making
of the Will, the Limitation in Queftion would have been
a Remainder, by reafon of Samuel's Effate, which would
have {upported it: So is the Cafe of Purefoy verfus Rogers,
2 Saund. 380, 388. and Limitations of this Kind are never
conftrued to be executory Devifes but where they cannot
take Effe&t as Remainders. So on the other hand, it is
likewife clear, that had there been no fuch Limitation to
Samuel and his Sons, the Limitation muft have been a good
executory Devife, there being no antecedent Eftate to fup-
port it ; and confequently not able to enure as a Remain-

der: So that it muft be the intervening Accident of Samuel’s
O Death
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Death in the Teftator’s Life-time, upon which this Point
muft depend.  And as to that, I am of Opinion, that the
Time of making the Will is principally to be regarded in
reflpet to the Teftator’s Intent. If an Infant or Feme Cos
vert make a Will, and do not act either at full Age or after
the Coverture determined, to revoke this Will, yet the Will
is void ; becaufe the Time of making is principally to be
confidered ; and the Law judges them incapable of di{po-
{ing by Will at thofe Times. The fame Reafon holds in
the Cafe of a Devife of all the Lands which a Man has or
fhall have at the Time of his Death, no after-purchafed

- Lands fhall pafs without a Republication : Which was the

Cile of Bunter ver{us Cook, 1 Salk. 237. becaufe the Time
of the Will made is chiefly to be regarded. Indeed it is
poflible that fubfequent Things may happen to alter the
Teftator’s Intent ; but unlefs that Alteration be declared, no
Court can take Notice of his private Intent not manifefted
by any Revocation of the former ; though thefe fubfequent
Accidents may and muft, in many Cafes, have an Opera-
tion upon the Will ; as in the Cafe of Fuller verfus Fuller,
Cro. Eliz. 422. and Hutton and Simpfon, 2 Vern. 722. And
in the Lord Lanfdown’s Cale, the firft Limitation did not
expire by Effluxion of Time, but by the intervening Alter-
ation of Things between the Time of the Will made and
the Teftator’s Death ; and the Words there, for want of
fuch Iffue, were not conftrued to create another Eftate-tail
to poftpone the Limitation, but only to convert the fecond
Eftate to the precedent Limitation. So we fee, that in
thefe Cafes the Method of the Courts is not to fet afide the
Intent becaufe it cannot take Effect {o fully as the Teftator
defired ; but to let it work as far as it can. And if, in
this Cale, we confider it as an executory Devife, the In-
tent will be ferved in cafe Yobn Hopkins has a fecond Son ;
but if it is taken as a Remainder, the Intent plainly ap-
pearing that a fecond Son of Fohn Hopkins thould take, is
quite deftroy’d ; there being no precedent Eftate to fupport
it a3 a Remainder.  The very Being of executory Devifes
fhews a ftrong Inclination both in the Courts of Law and
Equity to fupport the Teftator’s Intent as far as poffible:

And
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And though they be not of antient Date, yet they are of
the {fame Nature with {pringing Ufes, which are as old as
Ufes themfelves. I can {ee no Difference between this
Cafe and the others of like Nature that have been adjudged.
And if {fuch a Conftruction may be thade confiftently with
the Rules of Law, and agreeable to the Teftator’s Intent,
it would be very hard not to {uffer it to prevail. In Gay’s
Cafe, Cro. Eliz. 878. had the Teftator lived to Michaclmas,
the Limitation had been a Remainder; and if a Remainder
in its firft Creation does, by any fublequent Accident,
become an executory Devife, why fhould it not be good
here, upon the Authority of that Cale, where by the
Teftator’s Death before Michaelmas, what would otherwife
have been a Remainder, was held to be good by way of
executory Devife ? I think, that in this Cafe the Limita-
tion would operate as an executory Devife, if it was of a
legal Eftate ; and therefore fhall do {o as a. Truft, the Rules
being the fame,

The next Queftion is, What is to become of the Rents
and Profits, in cafe this be taken to be an executory Devife,
until the Birth of a Son to Fobn Hopkins ¢ And this muft
depend upon the wording of the Provifo.. The Words
are, That none of the Per[ons to whom the Eftates are limised
fball be in the altual Poffe(fion and Enjoymens of the Rents and
Profis until they fhall refpectively attain the Age of Twenty-one;
and that, in the mean Time, the Truftees fball make Juch Allow-
ance theveour as they fhall think fuitable ; and then he wills,
thar the Overplus of [uch Rents and Profits do go to fuch Perfons
as fball be insitled unso; and come to the altual Poffeffion of bis
Eftase, 8c. By which Words none are affeted but {uch
as are to come to the Eftate under the Limitations. It
reftrains them from having any thing to do with the Eftate
till they attain the Age of Twenty-one, and provides the
Surplus (beyond their Allowance) to be laid up for them ;
but here is no Provifion made what {hall become of rhofe
Rents and Profits until a Son be born. The Words in the
mean Time have been differently conftrued: And it was {aid,
That there was no certain Terminus & quo, from whence

they
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they fhould begin. Had Samuel lived, the Terminus muft
have been from the Time of the Limitation taking Place ;
and fo it mult be roties quoties any come to be intitled to

this Eftate under the {everal Limitations: But until Somes

body is in Effe to take undet this executory Devife, the
Rents and Profits muft be looked upon as a Refidue undif=
pofed of, and confequently muft defcend upon the Heir at
Law ; the Cafe being the fame where the whole legal
Eftate is given to the Truftees, and but Part of the Truft
difpofed of, as in this Cafe ; and where but Part of the
legal Eftate is given away, and fo the Refidue undifpofed
of, the legal Eftate defcends upon the Heir at Law. So ic
was held by the Lord King in the Cafe of Lord and Lady
Hertford verfus Lord Weymourh ; which fhews that Equity
follows the Law.

One Objection indeed has been made, which is, That the
Teftator having in this Cafe devifed another Eftate to Fohi
Hopkins his Heir at Law, can never be {uppofed to have in-
tended him this Surplus. And to warrant that Objetion,
the Cafe of North and Crompton, 1 Chan. Ca. 156. has been
cited. I anfwer, That in thefe Cafes the Heir does not
take by reafon of the Teftator’s Intent being one way or
the other; but the Law throws it upon him: And where-
ever the Teftator has not difpofed (be his Intent that the
Heir fhould take or not take) yet flill he fhall take : For,
Somebody muft take; and none being appointed by the
Teftator, the Law throws it upon the Heir.

And {o affirmed the Decree, and order’d the perfonal
Eftate, (which was of very great Value) to be laid ocut in
Land, and {ettled to the fame Ufes as the real Eftate, ac-
cording to the Direltion of the Will. |

4

Lutkins
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Lutkins verfus Leigh. 20 Nouen,

BEnjamin Knight having mortgaged his Freehold Lands 4 devifes (e
ouc mg his

to Mr. Ainfcomb for {ecuring the Sum of 2500/ in wordy &
1729. made his Will in thefe Words; 4s touching my 5

Payment of
worldly Eftate, after Payment of my Debss and Funeral Charges, bs Debss,
which I will to be firft paid, I give my Freehold Eftate in Kent tobe firft paid)

~vo my Wife for Life, chargeable with an Annuity of 30 L. for v ‘o

Life to Elizabeth Knight ; and after his Wife’s Death he B hs Wife
or Life, and

devifes his {aid Frechold Eftate, {o charged, to the Chil- sfer her
dren of his three Sifters, and direlts the Refidue of his per- A

e hic W Refidue of his
{onal Eftate to be placed out at Intereft ; his ' Wife to have [Zice ot h

the Intereft during her Life, and after her Death to be to be placed

out at Inte-

divided among the Children of his three Sifters; and gave ret; 2. 0
his Wife 1500/ with a Provifo that the Devifes and Be- p2v e In-

tereft during

queflts in the Will fhould be accepted by the Wife in Lieu her Life, and

after her

of her Dower, and in full Satisfaltion of her Share of the Deah toc.
‘ 7 and gives B.

perfonal Eftate. 15007, pro-
vided fhe ac-

cept the Devifes and Bequefts in Lieu of Dower ; there is not {ufficient perfonal Eftate to pay the Debts and
Legacies ; If the Mortgagee take Part of the perfonal Eftate, the Legatee fhall, for fo much, fland in his
Place.

The Queftion was, Whether the perfonal Eftate {hould
be applied in Exoneration of the real, {o as to defeat the
pecuniary Legatees ; there not being {ufficient to pay the
1500 L in cafe the perfonal Eftate fhould be applied in
Exoneration of the real.

Mr. Astorney General infifted for the Widow, That this
Legacy was to be looked upon as a Charge upon the real
Eftate, according to the Lord Warrington’s Cale; and faid,
It was a great while before this Court would favour the
Devifce of Land (being but Heres faftus) {o far as to in-
title him to have the perfonal Eftate applied in Exoneration
of the real. 1 Chan. Ca. 2771. and 2 Vern. 477. where 1t is
{aid, That an exprefs Devife fhall not be defeated, ev;:n

P or
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for an Heir, much lefs for a Devifee of Land, who is but
Hgres faltus.

Lord Chancellor. 'This Point has been {o far determined,

‘that it feems quite fettled and clear ; where a Man leaves

his real Eftate charged, the Legatees and {imple Contralt
Creditors have a Right to ftand in the Room of Bond Cre-

ditors, if thefe latter run away with the perfonal Eftate;

and this in order to do Juftice both to the Teftator’s Intent,
x}gﬁlg}fme and likewife to the Creditors. Indeed where the Conteft
fhall be appli- 15 between the Heir and Executor, and there 1 either a
o n xone Mortgage or Bond wherein the Heir is bound, the Heir
real. fhall always prevail to have the perfonal Eftate applied ;
but that is only where no Prejudice 1s done either to a

fimple Contralt Creditor or Legatee: And had there been

no Devife of the Land in this Cafe, the Widow and the

other Legatees would have had a Right to apply to this

Court, and to ftand in the Room of the Mortgagee if he

fell upon the perfonal Eftate, that being the proper Fund

for their Legacies, and to have fo much of the real Eftate,

as he had out of the perfonal: But here the real Effate is

devifed away ; which gives the Legatees rather a ftronger

Claim than when they have to do with an Heir at Law;

e Sake s fince it was a long Time before a Devifee could prevail
mot quite (o with this Court to have the perfonal Eftate applied in Exo-
tae of an  Dieration of the real, as appears from many antient Cafes,
Heirat Law- which diftinguifh, in that Cafe, between a Devifee and an
Heir at Law ; though at laft he has prevailed where there

is no Damage done to a third Perfon: But it has been
endeavoured here to put him in a better Condition than

the Heir ; and to that End has been cited 1 Salk. 416.

There is a great Difference between that Cafe and this;

for, a Bond affe€s not the real Eftate in the Teftator’s

Hands ; nor did it the Devifee, until the Statute of fraudu-

lent Devifes ; nor, before that Statute, did it affet the Heir,

if he had aliened before the Writ brought: But in Cafe

of a Mortgage, that is a Lien upon the Land both in the

Hands of the Teftator and the Devifees, and in whofe

Hand foever the Land comes. Thus the Court has gone

as
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as far as is reafonable, viz. to put the Heres faftus in as
good a Plight as the Heres nasus 5 but not in a better. So
the Legatees muft have the Legacies out of the perfonal
Eftate in cafe the Mortgagee keeps to the real; and if he
falls upon the perfonal, they have a Right to fland in his.
.Room for {fo much out of the real Eftate as he fhall take

out of the perfonal; that being a proper Fund for their
Payment.

K

Sabbarton._verfus Sabbarton. 22 Nower:

]'Ofepb Sabbarton being feized of a real Eftate, and pof-
fefled of a perfonal Eftate in Bank Stock and Orphans
Stock, by Will dated 4pril 21, 1710. devifed his real Eftate
and Stock to Truftees, and their Heirs, Executors, Jc. in
Truft to pay the Rents and Profits to Catherine Corr for
Life ; and if the married Benjamin Sabbarton, then in Truft,
after her Deceafe, to pay the Rents and Profits to him for
Life ; and after both their Deaths, in Truft to the firft and
every other Son of them two in Tail Male; and for want
of {uch Iffue, to their Daughters, equally to be divided
between them ; and for want of {uch Iffue, then in Truft
for the Iffue Male or Female of the Survivor of them,
equally to be divided between them; and in Default of
‘IfTue of the faid Marriage, then in Truft for the Iffue of
the Survivor of them ; and if neither of them leave Ifiue,
then in Truft for his Sifter Sarab Kidwell for Life, and after
her Deceafe, to the Ufe of all and every the Child and
Children of his Brother Fobn Sabbarton, which fhall be li-
ving at his Death, or his Wife {hall be enfenz of, and fhall
attain the Age of Twenty-one, and to the Heirs, Execu-
tors, Adminiftrators and Afligns of {fuch Child or Children,
Share and Share alike, as they fhall refpetively attain
their Ages of Twenty-one ; and in Default of {uch Chil-
dren, Ue. then to his own right Heirs. Benjamin and
Catherine intermarried, but had no Iffue between them:
Catherine {urvived, but had no Iflue, and devifed to the
Defendant. The Queftion was between the Plaintiff, who

was
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was Child to Fobn Sabbarton, and the Defendant, who
claimed under the Devife of Catherine, Whether the Limi-
tation of the perfonal Eftate to Bemjamin and Carberine,
and the IfTue of the Survivor of them, did not create an
Eftate-tail in Catherine, who {furvived, and confequently
the Limitation over, of a Perfonalty after an Eftate-tail,

void.

Mr. Solicitor General for the Plaintiff cited the Cafe of
Atkinfon and- Huschinfon, heard the fecond of Mgy laft,
where the Devife was to Truftees, in Truft for his Wife,
fo long as the thould remain unmarried ; then in Truft for
fuch Child and Children as he fhould leave at his Death,
equally to be divided between them ; and if either of them
die without Iflue, then his Share to go to the Survivor ;
and if both die without Iffue, then in Truft for the De-
fendant Hutchinfon ; be left two Daughters, who both died
without Iffue, under Age; and there the Words dying
without. Iffue’ were held to be Iffue living at the Death, and
{o the Limitation to Hutchinfon allowed to be good. So
m the Cafe of Domne verfus Merrefield, heard at the Rolls
the 22d of Offober 1730. where the Devife was, to his
Brother Yobn for Life; then to {uch Perfon as he fhould
marry, for her Jointure; and after her Death, to the Heirs
of the Body of his Brother %obn, and the Executors, Ad-
miniftrators and Alligns of fuch Heirs during the Refidue
of the Term; and for Default of {uch Iffue of his Brother
Fobn, then to Henry Domme : This Limitation to Henry
was held good ; the Words being taken to be Heirs living
at his Death. Forth verfus Chapman, heard by the Lord
Macclesfield..  Higgins ver{us Dowler, 2 Vern. 600. °

Lord Chancellor. 1 do not fee how it is poflible to main-
tain this Limitation to the Children of Yobn Sabbarson.
Executory Devifes are favoured in order to fupport the
Parties Intent ; but flill theéy muft not exceed the Rules.
The Compafs of a Life is held to be a reafonable Time for
a Contingency to happen in: So in the Cafe of Ma/fenburgb
ver{us 4/b, 1 Vern. 234, 257, 304. Twenty-one Years after

| a Life
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a Life were held to be a reafonable Time; but a Cons
tingency to arife after the Determination of an Eftate-tail,
is too remote: So that the Queftion muft be here, Whe-
ther the Words ‘mean a general Failure of Iflue, or fuch
a Failure as is to happen within the Compafs of a Life?
The real and perfonal Eftates are both devifed to the {ame
Truftees ; and the Limitations are the fame. The Eftates
are firft limited to Benjamin and Catherine for their Lives,
Remainder to their firft and other Sons, Remainder to the
Daughters ; and for want of {uch Iffue, then in Truft for
the Iffue Male or Female of the Survivor ; which latter
Words do clearly make an Eftate-tail, according to King
and Melling’s Cale, 1 Vent. 214, 225. they taking in both
Sons and Daughters, and Grandchildren in Infinizum.

It has been endeavour’d to confine this Limitation to

the Iffue living at the Death of the Survivor 5 but it can ne:
ver be imagined that thefe Limitations to Fobn Sabbarton’s
Children were intended to take Effe before the Determi-
nation of the former; and they plainly carry an Eftate-
tail ; thefe latter muft be void. It has been alfo objelted,
That the Words leave Iflue muft be conftrued Iffue living as
the Death ; but fhll we muft remember, that this is a com-

licated Devife both of the real and perfonal Eftate; and in
cafe of the real, this Limitation to the Iffue of the Survi-
vor makes Benjamin and Catherine Tenants in Tail; and the
perfonal Effate being intended to go, and be limited, in
the fame Manner as the real, muil likewife be an Eftate=
tail ; and fo the Limitations of it after that void ; the
Word leave being only to connect the Claufes, and {hew
what is to become of the Eftate after the Determination of
the former Limitation. The Words in the Cafe of Forth
and Chapman were different, and carried an Intent in the
Teftator different from the Intent in this Cafe. In that
of Atkinfon verfus Huschinfon there was no precedent Limie
tation in Tail, as there is here. And in the other of
Donne verlus Merrefield, the Contingency of the Brother’s
having Iffue was to arife within the Compafs of a Life ; and
there were no Words carrying a general Failure of Ifue,

Q by
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by reafon of the Words Executors, Adminiftrasors and Af-
figns, which refirained the Word Heirs to immediate Heirs:
And that Contingency never happening, the erxtauon
over was alfowed to be good.

And fo difmifled the Plaintiff’s Bill, 2.

Sée this Cafe flated more at large, with the Opinion of the
SFadges of the King's Bench, 8&c¢. p. 245.

7he Lord Raymond's Cafe.

This Court’ PON a Petition to the Lord Chancellor, the Defen-
teflamentary dants fet forth, That the late Lord Raymond had

Guardian to

prevent an by his Will appointed them Guardians to the prefent
it ¢ Lord, his only Child, and Truftees of his Eftate till he
the Infaut fhould come to Age ; that the Plaintiff was but Seventeen
- Years old, and was feduced by Mr. Cheswynd in order to
thatry his Daughter Mrs. Mary Chetwynd, who was much

inferior to him in Family and Fortune ; that it would be

a great Difadvantage to the Plaintiff to marry at this

Time, by reafon of his tender Age and want of Educa-

tion; that the Plaintiff had contra&ted fuch an Acquain-

tance with the Lady, that the Defendants had been forced

to keep him clofe in their Cuftody for {fome Time to pre-

vent their marrying : Wherefore they (in general Terms)

prayed the Afliftance of this Court ; and that his Lord-

thip would give fuch Direftions as to him fhould feem

proper.

The Petition was {upported by an Affidavit, fetting forth
Mr. Chetwynd’s Proceedings. And there was alfo an Afh-
davit of Mr. Chetwynd, thewing that he did not give the
Plaintiff any Encouragement ; buc that upon Solicitation,
and after he had been twice with the Defendants about i,
he had confented to the intended -Marriage.

Lord
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Lord Chancellor. It appears that the Lord Raymond is
but Seventeen Years old, and is about contralling Matri-
mony at an Age when he is not capable of judging for him-
felf; and unfortunate for him it is that he i1s of Age to
contratt Matrimony ; it being moft reafonable to have
the Guardians Counfel in all {uch Cafes, efpecially whese
they are appointed by the Will of the Father, and have
the {ame Power over the Infant as the Father would have
had: But here has been an Application in Time, and ] am
glad it has before the Marriage was aCtually confummated;;
{ince it is moft proper for the Court to prevent it, if it be
in its Power fo to do. There are many Cafes where Ap-
plication has been made to this Court after the Marriage
had; and fuch have always been attended with a Cenfure
upon the Parties privy to, and promoting fuch Marriage,
without the Confent of the Court. In the Earl of Shafts-
bury's Cafe, Eq. Ca. 172. there was an Order of Court be-
fore the Marriage had ; and {o the Infant Lord was more
immediately under the Care of the Court; and upon his
Mother’s confenting to his marrying, and promoting 1t
without the Confent of the Court or the Guardian, a Se-
queftration went againit her ; altho’ the Marriage was with
the Lady Sufanna Noel, a Lady of equal Family, and every
way proper for my Lord Shaftsbury. In the Cafe of Mrs.
Hand, Daughter to Dr. Hand, all the Parties were com-
mitted ; it being held a Contempt of the Court to marry
a Ward of the Court without its Direftion. Indeed this
is not the prefent Cafe: But I infer from hence, that we
are to take all the Care we can to prevent this Marriage.
As to the Inequality of Fortune, it is not fhewn what
Eftate the Plaintiff, the Lord Raymond, has : So that I can-
not tell whether this be a Smithfield Bargain or not. And
as to the Family, it is admitted that Mr. Chetmwynd is of a
very good Family. But the Age of the Lord Raymond 1s
improper ; and that is the Confideration which weighs
moft with me, and upon which I think myfelf bound in
Duty to prevent the Marriage if I can. In order therefore
to ftrengthen the Guardians Hands, 1 order that the Lord

Raymond
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Raymond {hall continue in their Care and Cuftody ; and
that they do not permit him to marry without the Confent
of the Court. As to Mr. Chetwynd, the Match not having
taken Effe®t, there is no Neceflity of looking {o minutely
into the Affair in order to cenfure him. He would have
done well not to have confented to this Marriage, unlefs
the Guardians had done {o too. But it has been {faid,
That it would be cruel and unnatural in a Father not to
{uffer his Daughter to marry to her Advantage ; and fhe
would have Reafon to blame him for it ever after. Now

‘to prevent that Charge upon Mr. Chetwynd, 1 order him

not to {uffer his Daughter to marry the Lord Raymond
without the Confent of the Court ; which prevents any

JImputation or Charge upon Mr. Chermynd from the Lady

or any Body elfe; fince, if there be any Fault inir, it
will fall upon the Court; and I fhall be very willing to

‘bear it.

N. B. In this Cafe there was no Caufe in Court at the
Time the Falls fet forth in the Petition were tranfa&ed.
The Bill was filed but the Day before the Petition was

“prefented : And in the Cafes cited, there were Caufes in
'Court at the Time of the Marriages.

D E
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Cotterell verfus Purchafe.

. . . . . will not eafily
Eftate in Yorkfbire as Jointenants, the Plaintiff by be prefumed

againft an ab-

Leafe and Releafe, in Confideration of 104/ con- fiecone-
veys the Moiety to the Defendant and his Heirs : But it ance; efpe-
. cially where

was admitted, that the Conveyance (though abfolute in Poflefion has
' gone along

Law) was mntended by the Parties as a Mortgage, to be re= wit te Con-

deemable on Payment of the Money with Intereft. Some- Zﬁyf;’f;;ie?f‘d

time after, in the Year 1708, thofe Deeds were cancel- cence for

. . , . many Years :
led ; and in Confideration of a farther Sum, which made Ao’ there

be an incon-

up the Whole 184 /. fhe conveys the Effate in manner as graous Cove-
before, but with this farther Covenant, That fhe would nnt in the
not agree to any Divifion or Partition of the Effate, or feaamce con-

make, or caufe to be made, any Divifion or Partition fieom, .
thereof, without the Licence, Confent, Advice and Ap- prae Bﬁ;ﬁ’:
pointment of him the {aid Benjamin Purchafe. At the to be dit
Time of this Conveyance the Plantiff’s Sifter was in Pof- ©""
feflion of the whole Eftate, and {o continued till the Year

1710. when the Defendant turned her out of Pofleflion of

the Moiety by Eje¢tment; and from that Time he enjoy’d

R 1t

THE Plaintiff and her Sifter being {eifed of an A Morgage
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it quietly till 1726. at which Time the Plaintiff filed her
Bill to be let into Redemption ; to which the Defendant
pleaded himfelf an abfolute Purchafer for a valuable Con-
fideration ; and in 1732. the Caufe coming to be heard
upon the Merits, the Maffer of the Rolls was of Opinion,
that the Deeds of 1708. amounted to an abfolute Con-
veyance ; and difmiffed the Bill.

For the Defendant were given in Evidence feveral Par-
ticulars, to fhew, that by the Deeds of 1708. the Parties
intended an abfolute Conveyance of this Eftate. And it
was infifed, that as the Deeds were an abfolute Convey-
ance in Law; by the Statute of Frauds, no Truft or
Mortgage could be implied without an Agreement in wris
ting. And they infifted likewife, that as the Defendant
had been in Pofleflion ever fince the Year 1710. the Plain-
tiff was barred of the Redemption by the Statute of Limi-
tations.

It was faid on the other hand for the Plaintiff, That the
Defendant’s Plea admitted the firft Conveyance made in
Confideration of the 104 L to be intended but as a Mort-
gage ; and that the fecond Conveyance was in the {ame
Form, excepting the Covenant; and that it was therefore
probably intended in the fame Manner. That as to the
Covenant, it made {trongly for the Plantiff ; fince to fup-
pofe a Perfon would abfolutely fell away his Eftate, and
then covenant not to make a Divifion of it, is abfurd.
That the Statute of Frauds makes nothing againft the Plain-
tiff ; this being in Nature of a refulting Truft, and fo
within the Provifo in that Statute. Nor can the Statute
of Limitations affe&t the Plaintiff ; fince, in Cafes of Re-
demption, the Court always gives what it thinks 2 reafon-
able Time. And though the general Rule be not to ex-
ceed twenty Years, unlefs it be upon extraordinary Cir-
cumftances; yet that Rule cannot affet the Plaintiff, who

did not lofe Pofleflion until 1710, and brought her Bill
n 1726,

Lord
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Lord Chancellor. 'The Cafe is fomething dark. The firft
Deed is admitted to be a Mortgage; and the fecond is
made in the fame Manner, excepting an odd Sort of a
Covenant, which is the darkeft Part of the Cafe: For, to
{fuppofe that it is an abfolute Conveyance, and to take a
Covenant from one who had nothing to do with the Effate,
makes both the Parties and Covenants vain and ridiculous.
But then it will be equally vain and ridiculous if you fup-
pofe the Deed not an abfolute Conveyance ; {o that it is of
no great Weight, and muft be laid out of the Queftion.
Then, as to the Circumftances, on one Side has been fhew-
ed an Account ftated of Money received ; and it is there
{aid fo much received on Account of Purchafe Money; and in
another general Account the Sum of 1841 is called Pur-
chafe Money. Then, as to the Agreement in 1710. that if
the Plaintiff had a Defire for it, the thould have her Eftate
again upon Payment of the Money with Intereft, and the
Cofts he had been at : This fhews it was not redeemable
at firft. There have been ftrong Proofs on both Sides as to
the Value: One has fhewn the Rent to be but 27/ per
Ann. and then, deduting one Third out of it for the Dower
of the Plaintiff’s Mother, a Moiety of what remains is
near the Value of the Money paid. The other Side has
{hewn the Rent to be 401 per Ann. But I rather give Cre-
dit to the firft; becaufe it is certain the Dower was but
9 I. per Ams. So that, upon the Whole, I am inclined to
think this was at firft an abfolute Conveyance. Had the
Plaintiff continued in Pofleflion any Time after the Execu-
tion of the Deeds, I fhould have been clear that it was a
Mortgage ; but fhe was not. And her long Acquiefcence
under the Defendant’s Pofleflion is, to me, a firong Evis
dence that it was to be an abfolute Conveyance ; otherwife,
the Length of Time would not have fignified : For, they
who take a Conveyance of an Eftate as a Mortgage, with-
out any Defeazance, are guilty of a Fraud ; and no Length
of Time will bar a Fraud. Befides, here the Bill was filed
in 1726. And thotigh the Caufe has lain dormant; yet it

is not like making an Entry and then lying ftill : For, in -

the



64 De 7erm. §. Hill. 1734

the prefent Cafe, the Defendant might have difmiifed.the
Bill for want of Profecution, or they themfelves might .,
have fet down the Plea to be argued.

In the Northern Parts it is the Cuftom, in drawing
Mortgages, to make an abfolute Deed, with a Defeazance
feparate from it; but I think it a wrong way; and, to
me, it will always appear with a Face of Fraud: For the
Defeazance may be loft; and then an abfolute Convey-
ance is fet up. I would difcourage the PraGice as much

as poflible.

Upon the Circumftances of the Cafe, affirmed the De- -
cree, U,

Jones verfus Marfb.

A Settlement THE Defendant’s Father,- fometime .after Marriage, m
Marriage, for Confideration of an additional Portion of 100/, paid
Hiontion. o by his Wife’s Mother, (a Receipt whereof was indorfed on
gdfﬁgcfgje‘f the Deed) {fettles an Eﬁatg of 100/ per Ann. upon himfelf
may be con- for Life, Remainder to his firt and other Sons, e, and
Purchafe, and the Mother of the Defendant’s Father, having an Intereft
}iﬁﬁi;tapﬂf_" in this Eftate, joins with him in the Conveyance ; the
chaters ad Father, thirteen Years after, mortgages this  Eftate, with

v b the ufual Covenants to the Plaintiff, and dies 5 the Plaintiff
oy e brings his Bill to foreclofe. The Queftion was, Whether
g’j“lggou’r‘l’t‘)’f‘ the Settlement fhould be looked upon as a Voluntier and

fraudulent againft a Creditor, who lent his Money fo

many Years after.

The Cale of Parflowe verlus Weedon, Abr. Eq.Ca. 149.
pl7. was cited ; but the Lord Chancellor {aid that My, Vernon
had always grumbled at the Determination of that Cafe,
and never forgave it the Lord Macclesfield 5 {aying it was
contrary to the conftant Prafice of the Court. ~There was
alfo cited the Cafes of Osbourne verfus Strode, and Terandy
ver{us Crooke, in the late Lord Chancellor’s Time.

Lord
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Lord - Chancellor. The Queftion is, Whether this be a
voluntary Conveyance or not ? Here is plain Proof that
- 100/. was paid, the Receipt being indorfed upon the Back
of the Deed, for a Confideration for 100l per Aun. vet,
in Marriage Settlements, Things are not to be confidered
{o ftriltly, there being Room for Bounty: And every
Man ought to provide for his Wife and Family. Befides,
in this Cafe, there was an Eftate that moved from the
Defendant’s Father’s Mother ; and fhe may, in {fome Re-
{pe@, be confider’d as a Purchafer of the Limitations made
to her Grandchildren : So that it would be very hard to
call this a fraudulent Settlement; fince it is in Confidera-
tion of a Marriage had, and of an additional Provifion of
100/. paid by the Wife’s Relations ; which cannot be
called voluntary againft a Creditor who lent his Money
thirteen Years after.

How far this Court will {et afide a Family Settlement
without any Confideration, as fraudulent aganft a Credi-
tor who lends hiz Money thirteen Years after the Settle-
ment, I do not fay? I need not at prefent determine that
Point,

 Collet verfus De Gols and Ward. st

HE Plaintiff, as Affignee under a Commiflion of A Bankrupt
whofe Eftate

Bankruptcy againft Tyffen, filed his Bill againft Ward i in Mor-

gage, conveys

and others, to {et alide {everal Conveyances, which Ward §5% .y of

and the other Defendants in Truft for him, had obtained Redemption

- after his Bankruptcy, and dl{o without any Cone fon after an .
Of ’lj’ﬂ}n P Y7 y Xa of Bank-

{ideration. The Defendant Ward pleaded himfelf a Purchafer rupcey, bus
for a valuable Confideration of all the Eftates in Queftion ; before the

Commiffion

and alfo that he had no Notice of Tyffen’s being a Trader, and Afigo-

ment ; this

or of his having commutted any A&t of Bankruptcy. Where- mait not de-

upon an Iffue was direfted ; and the Jury found Tyffen a if;;ee‘:“’ ar

’ where a bona

Bankrupt, and fixed the Day of the Bankruptcy to the There # Jone

S 2y th for a valuable

Confideration;

and without Notice, has a Conteft with the Affignees, this Court will not take any Advantage from him;
therefore not compel a Difcovery. A Commiffion iffued is Notice of the Bankruptcy.
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25th of December 1732. Tyffen being feifed of a confider-
able real and perfonal Eftate, fome Part of which real Effate
was in Mortgage to Bradley for 1000 /. and another Part
to Harkfhaw for 5001l which latter Mortgage, and fome
others, were by Affignments vefted in the Defendant Ward;
and great Part of Tyffen’s perfonal Eftate being convey’d m
Truft for Ward, {ubfequent to Tyffen’s Bankruptcy, Ward
got {everal Mortgages, and alfo Releafes of Equity of Re-
demption of all the aforefaid Eftates ; which he now infifted
upon againft the Plaintiffs, and the Creditors under the
Commiflion.

It was argued for the Plaintiff, That all Things done by
Tyffen {ubfequent to his Bankruptcy, were as {o many void
A&ts; and that Ward could have no Advantage from them.
The A& of Bankruptcy was in itfelf of fuch Force, as to
put Tyffen, from that very Time, under an Incapacity of
difpofing of, or affe@ing any of his real or perfonal Eftate
to the Prejudice of his Creditors under the Commiflion ;

-that the legal Effe&t of the Aflignment avoided all interme-

diate A&s between the Bankruptcy and the Affignment ;
{o as to give the Whole to the Aflignees, according to the.
Cafe of Kidwell ver{us Player, 1 Salk. 111, and the Cafe of
Phillips verfus Thomfon, 3 Lev. 191. where an A of Bank-
ruptcy was committed after a Fi. Fa. delivered to the She-
riff, and before Seizure of the Goods by him; and held
that the Execution was of no Effet againft the Aflignees:
And the Law is the fame with regard to the Bankrupt’s
Difability over his real Eftate, by the Statute 13 Eliz. cap. 7.
and 21 Fames 1. cap. 19. the Plaintiff there would be inti-
tled to avoid an Execution by Elegit, if the A& of Bank-
ruptcy was committed before the Liberate, and the Plaintiff
would in fuch Cafe be accountable for the Profits inter-
mediate to the Bankruptcy and the Affignment. It was
farther argued, That by the Star. 13 Eliz. 2 Purchafer

‘would be defeated although there fhould be forty Years

after an ACt of Bankruptcy and before a Commiffion ; and
althd’ the Purchafer had no Notice; for the Words of the
Statute are general after Bankruptcy ; and the Provifo in the

End
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End of the Statute makes it ftill plainer, viz. Thas Affu-
rances made by a Bankrupt before Bankruptcy, and bona fide,
Jhall not be defeated. This was hard Dollrine againft fair
Purchafers without Notice ; but fo the Law was. And
there is therefore a Provifo in the End of 21 Fa. 1. That
no Purchafer, for a good and wvaluable Confideration, fball be
impeached, unlefs the Commiffion be [ued out within five Years
after the Bankruptcy: And here the Commiffion was {ued
out within three Years. Wherefore they infifted, that the
Incumbrances fhould be redeemed; and that the Plaintiff
fhould have the Refidue of the real and perfonal Eftate ;
and that Ward fhould not come in as a Creditor for any
Money lent after the Bankruptcy.

It was alfo fusther urged, That the Equity of the Re-
demption of the mortgaged Premifles was an Intereft tranf-
ferred by the Statute to the Plaintiff ; and that the De-
fendant’s having no Notice of the Bankruptcy when he lent
his Money, would therefore make no Alteration. Befides,
all the Conveyances after the 2 5th of December 1722, are
fraudulent for want of a Confideration; and therefore
Ward had not the ufual Equity of a Purchafer for a valuable
Confideration without Notice ; and then, as he had not
paid a Confideration, his not knowin{g of the Bankruptcy
will not avail him. It appears likewile that he had Notice
of Tyffen’s abfconding, and being often denied to his Credi-
tors: And though Ward might be ignorant of the legal
Confequence ; yet Ignorantia Furis non excufar, according
to the Cafe of Hitcheock ver{us Sedgwick, 2 Verm. 156.

On the other hand, it was infifted for the Defendant,
That as he had the Law on his fide, and equal Equity at
leaft with the Plaintiff, if not a fuperior one, in regard he
paid a valuable Confideration for all the Deeds after Tyffen’s
Bankruptcy, and befides had no Notice of it, that the Court
would not interpofe to his Prejudice: And the Cafe of
Hitcheock and Sedgwick, 2 Vern. 156, was cited, to fhew
how far Purchafers without Notice were favoured in Courts

of
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of Equity : As alfo 2 Chan. Ca. 72,135, 136, 156. 1 Vern,
27. 2 Vern. 599.

N. B. There was no Proof of a valuable Confideration ;
but only fome few {fcattering Sums which Ward let Tyffen
have at different Times.

Lord Chancellor. 'The firft Confideration will be as to
that Part of the Eftate which is in Mortgage to Bradley :
And the Queftion is as to that, Whether the Plaintiffs, the
Affignees of Tyffen, are to redeem it, or the Defendane

Ward.

The Releafe of the Equity of Redemption, which Ward
has obtained, appears to be a grofs Impofition: For, the
Confideration is mentioned to be 2000 L. yet not a Farthing
appears to be paid. The Statutes that have been men-
tioned concerning Bankruptcy, bind equitable as well as
legal Rights, and Courts of Equity as well as Law. ' Thefe:
Statutes were founded on fuppofed Frauds of the Bank-
rupts ; and therefore intended to put them under Difabi-
lities to prejudice and defraud their Creditors. In the

“prefent Cafe, the Equity of Redemption of this Eftate was

made over by Tyffen after his Bankruptcy (though before.
the Aflignment.) Nothing therefore paffed by this Con-
veyance : And if Bradley’s Mortgage had been out of the
Cafe, and the Plaintiff would then have purchafed of him,
after an A& of Bankruptcy, and then a Commiffion had .
iffued within five Years, the Aflignees under that Coms-
miflion muft have prevailed. ~Creditors after Bankruptcy
are in the Nature of Purchafers, and have a prior -Equity
to any other Perfons : And here Ward’s is a prior Convey-
ance, but from a Perfon who had nothing to convey. Ward
could not come in at Law as a Creditor for this Sum of
2000 L Befides, it is an Impofition, the Money never
having been advanced ; yet if it had been altually paid, as
the legal Eftate was in Bradley, it would not have been any
Benefit to Ward ; but he muft have loft the Money.
Decreed
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Decreed therefore, as to this Eftate, That Bradley fhould
reconvey to the Plaintiff upon Payment of Principal and
Interefl.

The next Queflion is as to thofe Eftates which being
incumbred by Tyffen before his Bankruptcy, thofe Incums-
brances are fince, by mefne Aflignments, vefted in Ward.
And here 1t appears that Ward has, after the Bankruptcy,
-and before the Plaintiff’s Aflignment, got a Releafe of the
“Equity of Redemption of thofe Eftates from Tyffer for
3600/,

Here the legal Eftate is in Ward: And the Queftion i,
“Whether in a Court of Equity it fhall be taken away with-
out Ward’s being paid all the Money he advanced? Tho’
the Rule be the {ame here as at Law upon Conftruttion of
Statutes ; yet where an Act is to be carried into Execution
here, there are certain Rules to be obferved which will bind
equally in cafe of an A& of Parliament, as of the Com-
mon Law. One of thofe Rules i1s, That a Purchafer for
a valuable Confideration, without Notice, having as good
Title to Equity as any other Perfon, this Court will never
take any Advantage from him; and confequently will not
grant a Difcovery againft him of the only Equity he has to
defend himfelf by ; which, if he fhould be obliged to dif-
cover, the other Party would immediately take Advantage
of. And there certainly may be Cafes where a Purchafer
for a valuable Confideration, without Notice of an A& of
Bankruptcy, fhall not be obliged in this Court to difcover
any Thing (whether Incumbrances that he has got in, or
any other Thing) but all Advantages fhall be lefc him to
defend himfelf. Suppofe two Purchafers wichout Notice,
and the fecond by chance gets hold of an old Term ; he
fhall defend himfelf thereby againit the firft, who fhill is
as much a Purchafer for a valuable Confideration, as him-
felf. 1 do not therefore think a Purchafer for a valuable
Confideration, without Notice of the Bankruptcy, to be

T relieved
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relieved againft in this Court within 21 Fae. 1. The Cafe
Diference'ss. of Hitcbvf)ck verfus Sedgwr’c.k, 2 Vern. 156. is very diﬂ‘erc?nt
1o Notice be. from this: For a Commiflion is a public A&, of which
tweenan A& )1 ore bound to take Notice; but an A& of Bapkruptey

of Bankruptcy

commitied, * may be fo fecret as to be impoflible to be known : And
and a Com-

mifion ifaed. therefore I think that Ward having the legal Eftate in him,
fhall by that be protefted for fo much as he really and boua

fide paid Tyffen before Notice of Tyffen’s Bankruptcy.

And therefore direfted an Hlue upon the Point of No-
tice; to try whether Ward had Notice of Tyffen’s Bank-
ruptcy, and when? And as to the other Part of the Eftate,
which (though not in Ward himfelf) was in others who
were Truftees for Ward, that muft be confidered as one
and the fame Thing. '

D E
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Upton verfus Prince. 25 and 26

April 1738

vances {ome
had Iffue two Sons, William and Peter, and four ofhisChildres

with Portions

Daughters; and in his Life-time gave his two i hi Life-

Sons, in order to fettle them in the World, 15004 a-piece; 3™

for which he took two feveral Receipts, each in the fol- Will; and
ebyrecltes

lowing Words : Received of my Father William Prince the be had ad-
Sum of 1500 L. which I do bereby acknowledge 0 be on de- &S

C. but omits

count and in Part of what be bas given, or [ball in or by bis g D

daft Will givé unto me bis Son.  Sometime after the Teftator alfg advanced)
makes his Will in the followmg Words : And whereas I'vim o Som

bave heretofore paid to, given or advanced with my Children 2 =4

William, Elizabeth, and Sarah, the Sum of 1500 1. a-piece Reafﬁiuea;on
Now I do bereby, in like Mmmer, give and bequeath unto my e : The-

three other Children, Peter, Mary, and Anne, the [everal 5y which

g l‘*HE Tellator William Prince, a Freeman of London, 2 Father &-

D. had re-
Sums of 15001, a-piece; and then gives the Refidue equally e
amongft all his Children. Fadtion of the
Legacy left to
him.

The



72 De Term. Pafch. 1734.

The Cuftom of London being waived on all Sides, the
Queftion was, Whether Pezer fhould have a new Su:m of
1500 L upon the latter Words of the Will? or whether
he fhould not be in the fame Cafe with William ; they both
being equally advanced by the Father, and this {feeming
only a Miftake in the Teftator? \

Mr. Fazakerley infifted, That the Receipt given to his
Father could not controul the exprefs Gift of the Father
fubfequent ; and the Father’s omitting Peter in the Men-
tion of the Advancement, thould be plainly intended a Dif-
ference between them ; the Receipt given by both, and
the Cafe of both being the fame. =~

But the Lord Chancellor decreed the 15001 received by
Peter in his Father’s Life-time, to be a Satisfaltion for what
the Father gave him by his Will ; and that he fhould not
have another 1500 /. upon the latter Words.

26 April Mmzey verius Walker.

The Father R. Walker, upon his Marriage, fettled his Eftate upon
by Marriage himfelf for Life, Remainder to his Wife, Remainder

Settlement has

2 Power 0 o Truftees for a Term of Three hundred Years, Remain-
pointment of der to his firft and other Sons ; and the Truft of the Term
cecting s 5 Was declared to be for the raifing fuch Sum and Sums of

ceeding a Sum

seriain, for  Money for the Portion and Portions and Maintenance of
ortions and

Mainterance all and every Child and Children of that Marriage (other
Children: 1n than an eldeft Son) in fuch Manner and s [uch Time, and
ek vt ynder fuch Limitations as be the [aid Mr. Walker fhould ap-

and under

gxoc:s I:Smﬁz point by bis laft Will, or by Deed, under Hand and Seal, attefled

all appoint. 0y three credible Witneffes, fo as fuch Sum or Sums do nor in

ﬁiﬁgﬁﬁl the Whole amount to above 2000 1. if but one younger Child, or

el 3000L if more than one ; and fo as all the Sums for fuch Main:
king Notce - tenance do not in the Whole amount to above 120 1. per Ann.
that the Ke

were provided an d

for by their
Grandfather) he appoints the whole Sum to one.  This is not a good Purfuance of his Power.
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and for want of fuch Appointment, then in Truft to raife
fuch Portion or Portions equally to be divided amongft all
his younger Children, Share and Share a-like, to be paid to

them refpeClively at the Age of Twenty-one, or Day of
Marriage.

The Teftator had three younger Children ; and by his
Will duly executed, reciting that his two Daughters were

amply provided for by their Grandfather, he appoints the .

whole Sum of 2000 L to his fecond Son Thomas Walker.
And the Queftion was, Whether this Appointment of the

Whole to one was a good Appointment, and made purfuant
to his Power ?

This Caufe was heard at the Rolls, where it was decreed

to be not a good Appointment; and now coming on to be
heard before the Lord Chancellor,

Mr. Attorney General, 8&c. argued this Appointment to
be good ; and faid, That a Difference was to -be made
where fuch Powers are to be executed by a Stranger, and
where by the Father himfelf, who is a proper Judge of the
Merit of each Child ; and confequently that the Court
will not interpofe to fet afide this Diftribution, confidering
the particular Circumftances of this Cale ; where, by the
Words of the Power, he was not bound to raife the whole
Sum of 2000 I. but might (if he had pleafed) not have
raifed the tenth Part of that Sum. !

The Father in this Cafe had a Latitude 5 or elfe the pro-
viding how this Sum fhould be divided, in cafe no Appoint-
ment was made by him, would have been vain and 1idle :
And if it was not neceflary for him by the Words, z0
divide i equally, this Appointment made by him muit be
good. It is in Proof here that the other Children were
provided for by their Grandfather, and took good Effates
from him. Indeed where certain Diretions are given,
that fuch and {fuch Sums fhall be given to each Child, there
nothing is left either to the Difcretion of the Party or of

U the
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the Court: But where this Court has relieved againft
the Execution of Powers meerly difcretionary in their
Creation, it has not been for Inequality only, but for fome
other Piece of Injuftice or Hardthip. In the Cafe of Wall
verlus Thorborn, 1 Vern. 355, 414. Relief was given, be-
caufe there was no Reafon that one Daughter fhould be
looked upon in a different Light from the others, fhe ha-
ving no particular Provifion: But even in that Cafe the’
Court faid, that the Circumftances muft be very ftrong to
take away the Power which the Wife had by the exprefs
Words. And in that Cafe another is cited of Sweetman
verlus Wolafton, where Relief was denied. In that of Tho~
mas and Thomas, 2 Vern. 513. it is {aid, That this Court
will relieve againft an unrealonable, but not an unequal
Diftribution upon a {pecial or particular Power; which
was the Cafe of Liffer verfus Robinfon, Mich. 1732. where
a Man gave a Power to his Wife, to devife fuch a Sum to
and amongft his Child and Children, and in fuch Manner
and Proportion to each Child as fhe thould think fit ; there
were two Children, and the Elder being provided for, the
Mother appointed the Whole to the Younger: Upon
which Appointment a Bill was brought here for an unequal
Diftribution 3 but was difmifled. So in that of Auffin
verfus Auftin (heard by the prefent Lord Chancellor) March
2, 1733. where the Words of the Truft were, That if
Robert Auflin the Father dies without leaving by Fame his
Wife a Son, and other Iflue then living, then and in fuch
Cafe to raife a Sum not exceeding 1500 L as foon as may
be, to and for the fole Benefit and Advantage of fuch
Child or Children (other than the eldeft Son of that Mar-
riage) in fuch Proportion, Manner and Form, in all Re-
fpects, as the faid Robert fhould, for fuch Purpofe, by his
laft Will in Writing, dire& and appoint ; and in Defaule
of fuch Appointment, then to and for the {ole Benefit of
fuch Child, if but one; but if more (other than the Fld-
eft) equally and in equal Parts and Manner, to all In-
tents and Purpofes. Robert, by his Will, dire&s the 1500
to be raifed ; and gives 4504 to his Son Robert, 1050 L
to Fane, and nothing to Edward, who had an Eftate of 4

or
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or 5001 per Annp. given him by another ; and he coming
into this Court for a Share of the 15006/, his Bill was dif=
mifled : The Power being difcretionary, and nothing hard
in the Execution of it. The Cafes before mentioned will
govern this; for, here the Manner, the Time, the Limi-
tation, are all referved to him by the Power, whereby he
might have given it to one {ooner, to the other later; to

the one abfolutely, to the other under a Limitation ; in

which Cale there would have been an Inequality as well as
in the prefent one. Indeed in duffin’s Cafe, there are not the
Words in fuch Proportion ; but there are Words tantamount:
And thefe Powers being relerved to Parents, in order to
keep their Children in due Obedience, are highly reafonable,
that Parents may have a Power of Diftribution according
to the Merit or Circumftance of each particular Child.

Mr. Solicitor General, Mr. Pauncefort, and Mr. Fagas
kerley argued on the other Side againft the Validity of this
Appointment ; and though they admitted, that perhaps
where Powers were General or Difcretionary, this Court
would not intermeddle ; yet they infifted, that here the
Power was particular, and confequently muft be ftriltly
purfued : The Argument of this Power being executed by
the Father himfelf will not alter the Cale; for, by the
Words it is clear that a Provifion was intended for every
Child, and all the Children are become Purchafers of fome
Provifion under this Power; the Words being for all and
every of them ; and confequently, though the Father be a
better Judge than a Stranger, yet being difabled by the
Words from excluding any of them, this Court will take
Care that he, as well as any other, fhall follow the Rules
of Reafon and Juftice.

The difcretionary Power lodg’d in the Father by this
Power, is firft to be confidered with Relation to the eldeft
Son, whofe Circumftances perhaps might not to be able to
bear {o great a Charge as 2000 /. or 3000/ and therefore
the Father has a Power to charge the Eftate with {uch a

Sum as he fhould think his Son’s Eftate could bear, pro
vided
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vided it did not exceed 2000 if but one younger Child,
or 30001 if more. It muft next be confider’d with Relation
to the younger Children; and there three Things are left
to his Difcretion, wviz. 1. The Time, Manner, and the Limi-
tation ; the Time, whether it fhould be payable at the Day
of Marriage, or at any other Time? 2. The Manner, which
muft be underftood the Manner of raifing, and not of diftri-
buting the Sum ; this Conftruction agreeing with the Word-
ing of the Power in every Claufe, and the {fublequent Pro-
vifions making it clear ; efpecially that which relates to Ad-
vancement by the Father in his Life-time. 3. The Limi-
tations which he had Power of making, but flill for the
Childrens Benefit; for, one might marry imprudently, or
be guilty of fome other Piece of Folly, which might make
it neceflary for the Father to limit the Share of {uch Child
in {fuch a Manner as might be effetual and advantageous to
that Child. And his having a Difcretion 1n thefe Cafes,
cannot give it him in the other refpet of giving the Whole
to one, and nothing to the two others; fuch Difcretion
being neither given nor intended to be given to him by the
Words of this Power : Nor will the two Childrens being
provided for by the Grandfather alter the Cafe ; the Intent
of the Parties being to raife a Portion for each by the Trufh.
And it would be very unreafonable that a Child becoming
by Accident, able to do for himfelf by the Bounty of fome
of his Friends, thould thereby lofe the Right he has of be-
ing provided for by his Father. The Cale of Wall verfus
Thurborn, 1 Vern. 355, 414. is an exprefs Authority, And
in the Cales of Thomas verlus Thomas, 2 Vern. 513. and
Lifter and Robinfon, there was an exprefs Power of giving
it to one of the Children; and {o not like this. So in that
of Auftin and Auflin, the Power was much more general, and
intirely difcretionary : But here is an unreafonable Exclu-
fion of two of the Children, who have but a {mall Provifion,
no way adequate to what their Brother takes under this Will,

Lord Chancellor. 'There are two Queftions : The firft,
Whether the Power be purfued? The fecond, Whether it
be executed in a reafonable Manner? As to the firft, 1

think
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think the Words are as plain as they can be, that the Exe-
cution of this Power thould be for the Benefit of all the
Children. Indeed it was difcretionary in the Father how
much fhould be raifed; but he had no fuch Difcretion a3
to exclude one or the other. The Words in fuch Manner
do clearly extend only to the Manner of raifing; there
being feveral Methods mentioned in the Power ; which was
to make it as convenient as might be for the eldeft Son.
The Time allo was under his Difcretion, whether it thould
be paid at Marriage, or any other Time ; and {o was the
Limitation : But ftill that is to be underftood of the Man-
ner in which the Portions fhould be fettled upon them;
whether it fhould be upon their refpeftive Marriage, or in
what other Manner he thought proper; and if he makes
no Appointment, then he fixes it upon the exprefs Words;
to-be equally divided besween the Children; and the Time that
it fhall be paid. Now, after all this, How can this partial
Appointment be called an Execution of his Power? And is
not that the prefent Cafe? If then it be clear that he has
not purfued his Power, it is needlels to inquire whether
the Provifion made by him be reafonable or not ? a void
Appointment being as no Appointment, and confequently
a Failure of the Appointment he was enabled to make by
his Power. Where there is a defeftive Execution of a
Power, Creditors or younger Children are intitled to have
that Defe&t {upplied : But where the Execution is meerly
void, as in the prefent Cafe, and when the Court has in-
terpofed in {uch Cafes as this before us, it has always
been where the Execution (though perhaps within the
Words) was attended with fome HFardthip or Unreafon-
ablenefs : -So that if this depended upon the Reafonable-
nefs or Unreafonablenefs of the Execution, I fhould not
determine the Point without {ome farther Inquiry into the
Circumftances of thefe two Daughters : But as a Power #o
all and every can never be reftrained to one only, I think
the Execution void, and {o the {fecond Point is quite out of
the Queftion. In the Cafes of Liffer and Robinfon, and
Thomas and Thomas, 2 Vern. 513. the Words gave a gene-
ral Power ; which being fo, the Court had nothing to do

- ' X ' tc
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to reftrain them. So in that of Auftin and Auftin, the Fa-
ther had a Power with regard to the Nomination of the
Child or Children who fhould take; and there the Exe-
cution was highly reafonable, the Perfon excluded' being
provided for five Times as greatly as the other Children:
And fo it would have been unreafonable in the Court to
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refcind what he had done upon {o juft a Ground.

May 6.

‘Where 2 Man
devifes his real
Eftate to be
fold to pay
Debts and
certain pecu- ¢
niary Lega-
cies ; and {gh- ¢¢
je€t to his
Debts and Le-
gacies devifes ¢,
his perfonal
Eftate to his ¢«
Sifter ; this
Court will not
fupply the «
Defe& of a
Surrender of ¢¢
the Copyhold

to the Ufe of ¢¢
the Will, if
the other E-
ftates fuffice ¢
to pay the
Debts. 14
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So affirmed the Decree.

Note Midmay’s Cafe, 1 Co. 175. 4. 177, a.

Mallabar verius Aallabar,
S i ol Prael L z .
N B o, e e e OFE

A

2L

THE Téﬂator, Thomas Mallabar, by his laft Will de-

vifed as follows: Imprimis, * 1 devife, give and be-
queath all and fingular my Meffuages, Lands and He-
reditaments whatfoever, and wherefoever, in the Couns
ties of Norfolk, Suffolk and Cambridge, unto my_Sifter
Effer Mallabar, and to her Heirs and Afligns for ever,
upon Truft, that the fame fhall be fold by her or them,
for the beft Price that can be gotten for the fame, as
foon as conveniently can be after my Deceafe ; and that
out of the Monies arifing therefrom, all my juit Debts,
of what kind {oever, be paid; and after Payment of my
Debts, I devile, out of the Remainder of the Money,
the Sum of 5001 to my Sifter Mary Bainbrigg, and alfo
500 L. to my Sifter Girs’s Children, that fhall be living
at the Time of my Deceafe, to be divided equally be-
tween them ; and alfo 500/ to my Nephew Nicholas
Mallabar ; and alfo 5001 to be divided amonglt the
Children of my late Brother umes Mallabar, which
{hall be living at the Time of my Deceafe.  Bem, after
my Debts and Legacies paid as aforefaid, and {ubject to
the {ame, I give and bequeath all the Reft and Refidue
of my perfonal Eftate unto my {aid Sifter Effer Mallabar,
whom T do hereby confticute and appoint fole Executrix
of this my laft Will and Teltament,” o

Foce, 7 /;7‘///[/ Yrre 2LL T 5/26,4/4/6‘(4,@/4&,,
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The Executrix brought her Bill againft. Nicholas Mallabar,

the Heir at Law of the Teftator, to prove the Will, and
to have the Eftate fold, and the Debts and Legacies paid
according to the Will ; and charged that the Teftator had
not {urrendered all his Copyhold Eftate to the Ufe of the
Will, but fome Part of it only. And fuggefted, that the
Teftator’s whole Eftate, real and perfonal, included {uch
Parts of the Copyhold as were not {furrendred ; and there-
fore infifted, that the Defet of the Surrender fhould, be
fupplied.  The Defendant, in his Crofs-Bill, infifted, that
there was more than {ufficient (excluding the Copyhold,
which was not {urrendred) to pay all the Debts ; and there-
fore infifted, that the Surrender fhould not be fupplied.

Both Caufes came to a Hearing together: And the Plains
tiff in the original Bill, having, in her fecond. An{wer to
the Crofs-Bill, confefled that the Teftator’s Eftate (exclu-
five of the Copyhold not furrendred). was moye than {uf-
ficient 5 the Lord Chancellor refufed to. {upply that Defect
againft the Heir ; and difmifled the original Bill with Cofts
as to that Point. 'The Reafon whereof was; becaufe fhe
confeffed the Matter in her fecond Anfwer to the Crofs-
Bill, though fhe had charged the contrary in her original
Bill, and not difclofed the Truth in her firft Anfwer to the
Crofs-Bill, and therefore fhould be punifhed with Cofts.

Another Point arofe at the Hearing, though not infifted
on in the Pleading ; which was, Whether upon the Will
there was not a refulting Truft for the Heir? The Plantiff’s
Counfel infifted, that here could be no refulting Truft for
the Heir; firft, becaufe the Teftator had given a Legacy
of 500l to the Heir. Secondly, becaufe the Teftator
had direted his real Eftate to be {fold for Payment of his
Debts and Legacies, and had therefore confider’d it as a
- perfonal Eftate; and after Payment of his Debts and Le-
gacies, and {ubjet to the {fame, had given all the Reft and
Refidue of his perfonal Eftate to his Executrix the Plains

off: Bue if it thould be conftrued to be a refulting Truft
~ for

79
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for the Heir, the Teftator’s Intent would be utterly de-
feated : For, then the perfonal Eftate muft be firft applied
in Eafe of the real ; and {o the Executrix would have but
a troublefome Affair, without any Benefit or Confidera-
tion, which could never be the Teftator’s Intent: And in
order to fhew clearly that was the Teftator’s Intent, they
mfifted upon giving parol Evidence.

Lord Chancellor. If this was Res Integra, and I was at
Liberty to follow my own Opinion, I fhould be very un-
willing to admit fuch Evidence: But as it has been done,
and particularly in the Cafes of Doxey verfus Doxey, and
Littlebury verfus Buckley, 2 Verm. 677. I now admit it to
be done. Then was read the Depofition of a Witnefs,
who gave full Evidence of the Teftator’s Declarations, that
the Plaintiff, after Payment of his Debts and Legacies,
fhould have all the reft of his Eftate.

But the Lord Chancellor decreed upon the Will itfelf, in:
dependently of the parol Evidence, that here was no refult=
ing Truft for the Heir; and. that the Executrix fhould
have the whole Refidue, after the Sale of the Eftate, both

of the Money arifing by f{uch Sale, and of the perfonal
Eftate.

P P L@;’zﬁ“’“’ verfus Lady Lechmere.

3 Will. Rep. HE late Lord Lechmere, upon his Marriage with

211.

Money upon the Lady Elizabeth Howard, Daughter to the Earl of

proe % o Carlifle, and in Confideration of 6002 Portion, covenanted

id ouc in with the Earl of Carlifle and the Lord Morpesh his Son, to

Land in Fee, . q - . e . '
and fexted on 13y out, within one Year after the Marriage, the faid Sum
Hufband and f
Wife, Re- o
* mainder to

their Sons in Tail Male, Remainder to the Hufband, his Heirs and Affigns for ever : A Covenant, that until
the Money be laid out in Land, the Intereft to be paid to the Perfons who were to have the Rents of the
Lands when purchafed. The Hufband purchafed feveral Eftates, but never fettled any, and died inteftate
Jans Iflue, leaving a confiderable real Eftate to defcend to his Heir at Law. ‘The Heir may compel the Ad-
miniflratrix, the Widow, to inveft this Money in the Purchafe of Lands; and the Lands defcended upon him
will not go in Satisfattion of the Covenant, except as to {uch as were purchafed after the Covenant.
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of 6ocol and likewife the farther Sum of 24000/
amounting in the Whole to 300004 in the Purthafe of
Freehold Lands in Poffeflion; which were to be fettled
upon the Lord Lechmere hlmfelf for Life, without Impeach-
ment of Wafte, Remainder to Truftees and their Heirs
during the Life of the Lord Lechmere, to preferve contin-
gent Remainders, Remainder for {o much as would amount
to 8001 per Ann. to the Lady Lechmere, for her Jointure,
Remainder of the Whole to the firft and orher Sons of the
Marriage in Tail Male, Remainder to the Truftees for Five
hundred Years, for the raifing a Portion or Portions for the
Daughter or Daughters of the Marriage, Remainder to the
Lord Lechmere, his Heirs and Afligns for ever : But if there
fhould be no Daughters, that the faid Term was to ceafe
for the Benefit of the Lord Lechmere, his Heirs and Afligns
for ever. And the faid Lord Lechmere farther covenanted,
that until the faid 30000/ fhould be laid out in Lands as
aforefaid, there fhould be paid Intereft for the {ame after
the Rate of 5/ per Cent. unto the Perfons intitled to the
Rents and Profits of the Lands when purchafed.

The Lord Lecbmere, after his Marriage, purchafed fe-
veral Eftates in Fee-fimple in Pofleflion, but which were
never fettled according to the Covenant; as alfo {everal
Terms and Reverfions, ¢I’c. and 1 the Year 1727, died ins
teftate and without Iffue, leaving a confiderable real Eftate
(to the Value of about 1800 L. per Amn.) to defcend upon
the Plaintiff, his Nephew and Heir at Law. .The Lady
Lechmere took out Adminiftration ; and the Plaintiff broughe
his Bill again{t her for an Account of the Lord Lechmere’s
perfonal Eftate, and to have this Covenant carried into
Execution (his Remainder by the Death of the Lord Lech-
mere without 1ffue now taking Effe); as allo to have
fome Purchafes compleated which were left incompleat by

the Lord Lechmere’s Death.

The Lady Lechmere infifted by her Anfwer, That the
Plaintiff, being no way privy to any of the Confiderations

within this Covenant, could not compel her to lay out
Y the
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the 200001 in the Purchafe of Lands for his Benefit: Bue
that if he could, the Lands which Lord Lechmere had per-
mitted to defcend on him, being to the Value of 1800,
per Ann. ought to be taken in full Satisfaltion for all the
Benefit the Plaintiff could be intitled to as Heir at Law to
the Lord Lechmere, who defigned thefe {everal Purchafes to
be {ettled according to the Ufes {pecified in the Covenant,

The Caufe was firft heard at the Rolls, and there decreed
for the Heir at Law, Mr. Lechmere, upon both Points ;
viz. That he was intitled to have a fpecific Performance
of this Covenant ; and fecondly, That the {feveral Effares
which defcended upon him were not a Satisfaltion for this
Covenant, or any Part of it; and now coming on to be
heard before the Lord Chancellor,

Mr. Pauncefort, Mr. Strange, Mr. Browne, and others,
argued for the Plaintiff, That he could not in this Cafe be
confidered as a meer Voluntier, but was in fome Sort gz
Purchafer ; according to Fenkins and Kemifb’s Cafe, Hardy.
395. Lev. 150, 237. But that though he fhould be taken
for a Voluntier, yet he muft prevail againft an Admini-
ftratrix : And this to ferve the Intent of the Lord Lech-
mere, who by his Covenant has {aid, That his Heirs at
Law fhould have an Intereft in the Land, and in the Mo-
ney, until the Land be purchafed. That the Heir was in
Contemplation at the Time of the Lord Lechmere’s enter-
ing nto this Covenant, appears from the Provifion, that
in cafe there fhould be no Daughters, the Term of Five
hundred Years fhould ceafe for the Benefit of him and his
Heirs. That wherever a Man enters into a lawful Engage-
ment, and is prevented by Death, or any other Accident,
from carrying his Agreement into Execution, the Court
will look upon it as performed. That the Strength of this
Rule appear’d from the Cafe of Sweetapple verfus Bindon,
2 Vern. 536. where the Hufband was decreed to ftand in
the fame Condition as if the Money had been actually
laid out in Land; although no Rule of Law be clearer,
than that the Hufband fhall never be Tenant by the Cur-

tefy
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tely but where he has reduc’d his Wife’s Eftate into Pof-
{eflion during her Life. That though every Tenant in Fee
has his Heir in his Power, yet, if the Anceftor does nothing
to deveft the natural Right which his Heir hath to fucceed
him, and to have a {pecific Execution of his Covenant, he
thall always prevail againft the Executor or Adminiftrator,
even when the Covenant was meerly voluntary ; as appears
by the Cafe of Holt verfus Holt, 2 Vern. 322. the Truftees
negleCting to compel the Lord Lechmere in his Life-time,
to perform his Covenant, cannot prejudice either Party
who is 1ntitled to have 1t carried into Execution: For, 1f
fo, the Dolltrine of this Court would be intirely over-
turned ; and Truftees would become Judges whether and
how far Men fhould be bound by their Covenants: But,
by the known Rules of this Court, Truftees are bound to
execute the Truft in the Manner the Perfons that made
the Conveyance have direfted ; and have no Latitude of
Judgment left them, to diftinguifh whether the Convey-
ance be made upon a valuable Confideration or not? or
whether the Perfons claiming under the Truft be Voluntiers
or Purchafers? If then the Negle&t of the Truftees will
not affe&t the Cafe one way or the other, the Whole muft
depend upon the Equity of the Heir and Adminitratrix.
And taking the Heir even but as a Voluntier, yet is he
fuch a Voluntier as is greatly favoured both at Law and
in this Court ; and will always appear in a more favour-
able Light than an Executor or Adminiftrator ; as appears
from the {everal Cafes of Kestleby verfus Atwood, 1 Vern.
298, 471. Knight verfus Atkins, 2 Vern. 20.” Baden verlus
Com. Pembroke, 2 Vern. 52. Lancey and Fairchild, 2 Vern.
101. Lingen and Sowray, * Abr. Eq. Ca. 175. pl.s. and * 1 Will. Rep:
Vernon verius Vernon, in the Houfe of Lords in 1732. and ;72 35
Kensifb verfus Newman, Fuly 1713. where a Feme being 4c0- 8.C.
poflefled of 200/, the Hufband before Marriage covenanted
to join {fo much to her 2001L as would purchafe 30L per
Ann. to be fettled on them two, and the Heirs of their
Bodies, Remainder to the Hufband in Fee; and until the
Settlement made, the 200 L. to be taken as Part of her

{eparate Eftate; and if no Settlement made during the
Hufs




De Term. Pafch. 1735.

Hufband’s Life, and fhe {urvived, then to remain to her;
but if fhe furvived, then to go to her Brothers and Siffers:
The Marriage took Effet in 1688. and they had Iflue a
Daughter ; the Wife died in 171 1. before the Hufband, no
Purchafe having been made: Upon a Bill brought by. the
Daughter, fhe had a Decree againft the Brother and Sifter
of her Mother, tho’ the Money had not been laid out within
the Time provided by the Articles; the Court looking
upon the Purchafe as compleated. This Cafe not only
fully proves the Right of the Heir, but Itkewife that he
fhall not lofe that Right through any Accidents prevents
ing the Execution of Agreements within the Time pre-
fixed. Here are no Creditors, no want of Aflets, and
confequently no Equity, to prevail againft the Heir. They
farther infifted, That if this Covenant was to be carried
into Execution, it could not be done partially ; but being
equally binding as to all Parties, all are equally intitled
to the Benefic of the Execution: That therefore it could
not be confined fingly to the Purchafe of Lands of 800l
per Amn. for the Lady Lechmere’s Jointure ; but the Whole
muft be carried through, and limited to the Heir in the
Manner it would have been limited to the Lord Lechmere
himfelf, had he been alive. The Lady Lechmere cannot
vary the Execution of the Articles; and the Covenant be-
ing to lay out the whole Sum of 3oooc . which is an in-
tire Covenant, cannot be reftrained to a Covenant for Pur-
chafe of Lands of.800 . per Aun. only for the Lady Lech-
mere’s Jointure. This Method would be admittng the
Reprefentative to contradi@ what the Lord Lechmere him-
{elf has faid thould be Land, and Land for the Benefit of
his Heir ; which appears from the Provifion, that until the
Lands purchaled, Intereft at 54 per Cens. fhould be paid
to {uch Perfons as thould be intitled to the Rents of thefe
Eftates. Many of the Cafes cited were not {o ftrong as the
prelent one, being founded upon voluntary Agreements ;
which neverthelels have been carried into Execution for the
Benefit of the Heir againft the Executor: And infifted upon
that of Vernon verfus Vernon, as a Cafe in Point, and no
way diftinguithable from the prefent ; the Matter refling

upon
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upon the Covenant in that Cafe as well as in this; and the

Execution of that Covenant decreed in Favour of the Heir
againft the Wife, both in this Court and in the Houfe
of Lords ; notwithftanding all the {fame Objeftions made

there in her Behalf that can be made here for the De-
fendant,

To the fecond Point they argued, that the Lord Lech
mere having not done any Thing in his Life-time to thew
his Intent that thefe late Purchafes fhould go in SatisfaCtion
of his Covenant, in Part or in the Whole, no {fuppofed In-
tent could prevail againft the Heir for the Adminiftratrix,
fhe not having {o good an Equity as he; efpecially feeing
that Suppofitions may as well be one way as the other.
That the Cafes of SatisfaCtion depend upon the particular
Circumftances of each Cafe, appears from the Cafes of
Duffield ver{us Smith, and Goodfellow ver{us Burkett, 2 Verm
258, 298. and alfo from the Intent of the Parties; as 13
moft manifelt from that of Saville verfus Saville, where the
only Difference was between a Defcent of Lands in Fee,
which by the Settlement were to be a Satisfattion ; anci
that which happened, of a Defcent of Lands in Tail of
equal Value, of which the Daughters might, by levying a
Fine, have made themfelves Tenants in Fee; and yet held
there not to be a Satisfattion ; becaufe the Intent was, that
the Fee-fimple Lands fhould defcend. In the prefent
Cafe it does not appear that the Intent was, that thole Fee=
{fimple Lands thould go in Satisfation: For, if he had fo
intended, he would have acquainted the Truftees with his
Defign of performing fo much of his Contraét by thefe
Purchafes : And as no Intent appears, it is no more than if
the Lord Lechmere had given a Bond 'to his Heir, and had
then permitted thefe Lands to defcend upon him; in
which Cafe it cannot be pretended, that the Defcent would
have been a SatisfaCtion for the Bond, or that the Admini-
ftratrix could have defended herfelf againft this Demand by
fuch an Argument. So if he had owed 1000/ to his next
of Kin, the diftributive Share would never have been taken
as a Satisfattion for the Debt. A lefs Thing cannot go in

Z Satif
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Satisfation for a greater; as in Askinfon’s and Webb’s Cafe,
2 Vern. 478. But an Equivalent muft be given, which
muft appear to have been intended as a Satisfaction.  And
in that of Eafwood verlus Vink, Apr. 1732. 1t was held,

that a Devife, which was to go in Satisfaétion, muft be of

the fame Nature as the Thing for which it was to be an
Equivalent; and therefore held there that Mouey could
not go in Satisfaltion for Land, nor Copyhold for Free-
hold, Ue. How then, according to thefe Rules, can feveral
of thefe Purchafes be called a Satisfaltion? There are
Terms, Reverfions, &¢. which are not only lefs in Value,
but from their Nature cannot be limited according to the
Ufes intended by the Covenant, which was to purchafe
Freehold Lands, and Lands in Pofleflion ; and it 1s there-
fore very flrange to think that the Lord Lechmere fhould

‘make Purchafes, and intend them to go in Satisfation of

his Covenant, which (he very well knew) could not from
their Nature or their Value anfwer any Defcription of
thofe he had agreed to purchafe: Such a Conftruétion
(befides its Abfurdity) would go in dire€t Contradiftion to
the well known Maxim, that an Heir s not to be difir
herited by a conftruftive, but a neceflary Implication only.

Mr. Attorney General, Mr. Solicitor General, Mr. Verney,
and Mr. Fugakerley. argued for the Defendant, That the
Confideration, upon which this Covenant was made, ex«
tended no farther than to, the Lady Lechmere and the Chil
dren of the Marriage, but not at all to the Heir ; who
therefore could be looked upon but as a meer Voluntier,
and, as fuch, had no Claim to any Equity. That the
naming the Heirs in the Covenant, was only to thew what
fhould become of the Land when the other Limitationd
fhould be fpent: And the Provifion, that the Intereft
fhould be paid to {uch as fhould be intitled to the Rents
and Profits of the Eftate, was no more than what muft have
been if it had not been inferted ; and fo fall within the
Rules of Expreffio eorum, {7c. That it was neceffary to ex-
plain for what Purpofe the Five hundred Years Term was
raifed ; and to provide that in cafe of Failure of Daughs

‘ : ters,
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ters, it fhould fink in the Inheritance, in order to prevent
its becoming legal Affets; which it muft otherwife havé
done. That there was a great Difference between a Limis
tation to the Heirs of the Body, and a general Remainder
to one and his Heirs; the Heir being, in the former Cafe;
under the immediate Contemplation of the Parties, but not
fo in the latter. And that this Court confiders even a Co-
venant but as Nudum pactum in the Cafe of Voluntiers: For,
though 1t be a Court of Confcience, yet that is only to
aid {uch as are in Confcience intitled to a Performance of
the Covenant ; which cannot be faid of a Voluntier, un-
lefs he, by fome particular Circumftances, takes hitnfelf
out of the general Rule. Then, as to the Nature of the
Obligation, here are no Truftees appointed, but the Whole

refts fingly upon the Lord Lechmere’'s Covenant; which is

buc a perfonal Lien, and muft fail whenever he himf{clf
becomes intitled to the Benefit of what was t be per-
formed by that Obligation. The Rule that what is coves
nansed to be done is looked upon as done, holds only in Cafes
where fomewhat is vefted either in Truftees, or fome other
Manner, whereupon the Covenant may be a Lien; but
not where it is a meer perfonal Obligation, as in this Cafe,
the Whole remaining in the Perfons own Hands. This Dif-
ference appears from the Cafe of Lingen verfus Sowrap, 4br
Eq.Ca. 175. where there was (as appears by the decretal
Order) an Aflignment of Securities to Truftees to be laid
out in Land, and to be fettled; the Truftees did not ac-
tually receive the Securities: But foretite after the Mar-
tiage the Hufband called in Part of the Money himf{elf, and
{etcled it upon the fame Perfons as it was to have been fet-
tled upon by the Marriage Settlement: He afterwards made
his Will, and devifed his perfonal Eftate to his Wife, a:
gainft whom a Bill was brought by the Nephew as Heir at
Law; and it appearing that 700/ remained upon the
fame Securittes at his Death as at the Time of the Settle=
ment, it was decreed, That the 700/ fhould be looked
upon as Land ; but that the other Part that was altually
taken out by him fhould not be bound. And the Court
would not, in that Gafe, admit the Reprefentative of the

Coves



De Term. -Pafcl;r. 1735.

88

Covenantor to fay that his Anceftor had broke his Cove«
nant. The like DiftinGion in the Cafe of Chaplin verfus
Horner, 18 March 1718. at the Rolls ; and in that of Chi
chefter verlus Bickerflaff, 2 Vern. 295. it is held, that the
Money fhall in many Cafes be confidered as Land, when
bound by Articles in order to a Purchafe made; yet whilft
it remains ftill Money, it fhall be deemed Part of the per-
{fonal Eftate of fuch Perfon who might have aliened the
Land in cafe a Purchafe had been made. And in the Cafes
of the Countels of Warwick and Edwards, Knight verfus
Atkins, Lancey vex{us Fuirchild, and Sweetapple vertus Bindon,
2 Vers. 20, 101, 536. the Sums were appropriated, and
ftanding out in Truftees Hands; and fo not like this Cafe.
And in that of Knight ver{us Atkins, the Plaintiff was both
Heir and Executor; as appears in 2 Chan. Rep. 400. Indeed
the Cale of Vernon and Fermon, in the Houlfe of Lords,
1732. refted upon a bare Covenant; but there was an
exprefs Provifion that the Brother thould have the Benefic
of the Covenant, there being an exprefs Eftate limited
to him, upon which he might have had a Remedy againit
Mr. Vernon himielf in his Life-time : But it cannot be pre-
tended that the Plaintiff could in this Cafe have had any
Remedy againit the Lord Lechmere in his Life-time ; Lord
Lechmere could have limited the Remainder to any other
of his Relations, in Bar of his Heir at Law. In the Cafe
of Cann and Cann, 1 Vern. 480. the Court refufed compelling
the Executrix to lay out the Money in a Purchafe of Lands
whereof the Hufband would, by the Articles, have been
Tenant in Tail. The Objection, that the Covenant was
intire, and confequently could not be partially executed,
was endeavoured to be anfwered, by faying, that the Lady
Lechmere did not come here to have the Covenant carried
into Execution ; but was ready to waive all the Pretenfions
fhe had under this Covenant, unlefs the Court fhould
think the Heir intitled to have it carried into Execution:
And concluded this Point by faying, The Heir was as
much a Stranger to this Covenant as the natural Daughter
was held to be to the Covenant for farther Aflurance in
Forefaker’s and Robinfon’s Cafe, 4br. Eg. Ca. 1 23. and that

the
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the Lord Lechmere having lived feveral Years after his
entring into this Covenant, and having never carried it
into Execution ; this long Surceafing was to be taken as a
Change in his Intention ; and confequently the Heir not
1ntitled to a Performance.

As to the fecond Point they argued, That if the Heir
was intitled to havé a fpecific Performance of this Cove-
nant, the Defcent of Lands to the Value of above 30000/
which he took from the Lord Lechmere, muft be looked
upon as a Satisfattion. That where-ever a Thing is to be
done either upon a Condition, or within a Time certain,
~ yet, if a Recompence can be made which agiees in Sub-
ftance, though perhaps not in every formal Circumftance,
{uch a Recompence fhall be good, and thall go in Satisfac-
tion of the Thing covenanted to be done. In the Cafe of
Wilcox and Wilcox, 2 Vern. 558. the Defcent of Lands of
the {fame Value was held a Satisfaltion ; though in that
Cafe the Son was a Purchafer ; which the Heir is not in
the prefent Cafe; and in that of Blandy verfus Widnore,
2 Vern. 709. the Hulband having covenanted to leave his
Wife 6201 at his Death, and dying inteftate, whereupon
her diftributive Share came to 1000/ this was held to bé
a Satisfaction ; and in Calfes of Portions, they are held to
be f{atisfied either by a Devife, or where given by Will, are
likewife held to be fatisfied by a Gift in the Party’s Lifes
time, though the Will does not take Effet till his Death.

Lord Chancellor.  The firft Queftion is, Whether the
Plaintiff, the Heir at Law to the Lord Lechmere, be intitled
to a fpecific Performance of this Covenant ? It has been
confidered by the Plaintiff’s Counfel as an Agreement of
the Lord Lechmere, and an Intent in him to lay cut this
whole Sum of 30000/ in Lands at all Events; on the
other hand, the Defendant’s Counfel have infifted, that
the Defign went no farther than the providing for the
Lady Lechmere, and the Iflue of the Marriage. The In-
tent {feems to me to be, that the 30000/ fhould, at all
Events, be laid out in Land ; the Produce whereof was kt;d
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be fecured to the IfTue of the Marriage, who in this Cafe
muft have taken as Purchafers: But as to the Remainder
in Fee, I do not think that the looking upen the Lord
Lechmiere either as a Purchafer of it or not, will vary the
Cafe; fince, had the Covenant been filent, the Remainder
muft have returned to the Perfon from whom the Eftate
moved : And I think it quite the {fame whether he is con-
fidered as a Purchafer or as a Voluntier ; the Difpute not
being between the Heir and a third Perfon, but between
the two Reprefentatives of the Lord Lechmere, the one of his
real, the other of his perfonal Eftate; the Heir’s being-
but a Voluntier in regard to his Anceftor, will not exclude
him fromi the Aid of this Court. But, though the Que-
ftion is between two Voluntiers, the Court will determine
which way the Righe is, and decree accordingly. We muft

therefore {ee whether the 300001 is u({;on this Covenant,

to be looked upon as real or perfonal Eftate ?

It {feems to be allowed of both Sides, That had the Mo-
ney been depofited in Truftees Hands, it muft have been
looked upon as a real Eftate, and the Heir intitled to the
Benefit of it. This I f{ay, feems to be granted ; and no
Authority againft it, but what has been collefted from the
Cafe of Chichefler verfus Bickerflaff, 2 Vern. 295. It is pro-
bable that in that Cafe the Court went upon fome Reafon
which induced it to think that Sir Fobn Chichefter looked
upon the Money as perfonal Eftate ; for, otherwife the Au-
thority of that Cafe is not to be maintained ; being con=
trary to all the former Refolutions, and to a late one in
the Houfe of Lords, by which I am bound, wiz. That of
the Countefs of Warwick ver{us Edwards, where the Money
was decreed to go as Land, though to a collateral Heir,
who was not within the Confiderations of the Settlement :
So that it is now a fettled Point, that where the Securities
are appropriated, the Money {hall go as Land, not only to
the Iffue of the Marriage, but likewife to a collateral Heir
or general Remainder-man; unlefs there appears fome

" Variation in the Parties Intent. And mdeed it is very rea-

fonable that it fhould be fo; for, otherwife the Neglect of
Truftees,
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Truftees, or any other Accident, might overthrow all Mens

- Agreements and Contralts enter’d into upon the beft and
moft valuable Confiderations. But it has been obje@ed, that
this Cafe differs from all thofe; for, that the Money was
never depofited, but remained in the Lord Lechmere’s own

Hands ; and that he only was the Debtor.  So now the

Queftion i1s, Whether this will make any Difference? An
Heir can no more be looked upon as a Creditor againft his
Anceftor, than he can be looked upon as a Purchaler under
him ; he takes with the {everal Burdens that his Anceftor
lays upon him. And as, on the one hand, the Lord Lech-
mere bound himfelf, by his Covenant, to lay out this Sum
of 30000l in Land ; he, on the other, acquired a Right
to an Eftate for Life, and to a Remainder in Fee, which
by his Death are now {evered, and the Remainder only de:
{cends upon the Heir. If a Man articles for a Purchafe,
and binds him{elf, his Heirs, Executors and Adminiftrators,
he may as well be called, in that Cafe, both Covenantor
and Covenantee, as in the prefent one; but yet the Heir is
intitled to have the Purchafe compleated, and may compel
the Executor to do it ; becaufe their Rights are different;
as appears from the Cafe of Holt verfus Holt, 2 Vern. 322.
And where-ever a Man’s Defign appears™to turn his per=
{onal Eftate into Land, this gives his Heir an Advantage
which this Court will never take from him. None of the
Cafes cited warrant this prefent Diftin¢tion that is endea-
voured at; and in Reafon, I am {u.e, there is nothing to
warrant it ; the Intent and Agreement of the Parties being
the fame in both Cafes; which, if effeftual in one Cafe,
I cannot fee why it fhould not be {o in the other. The
only Cafe, from which any thing like this Diftinction can
be colle&ted, is that of Kingfton and Sowray ; but 1 am no
ways fatisfied that that Cale was refolved upon that Rea-
fon : For in that Cafe, the Hufband had alter’d the Truf;
and the Limitations of it. Befides, in that Cafe no body
had any Intereft in it but he and his Wife; and the Court,
as appears by the Decree, laid great Strefs upon the
Change of his Intent, appearing by changing the Truft:
But here no Change appearing, the Intent remains as it

was
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was at the Time of the Covenant enter’d into; and con-
{equently a very wide Difference between the two Calfes,
In the Cale of Chaplin verfus Horner, the Hufband alone
was to have the Benefit of the Articles; and therefore not
at all like the prefent Cafe. I therefore think that this
Cafe falls within the common known Rule, That Money
articled to be laid out in Land is to be looked upon as Land.
The Lord Lechmere was bound at the Time of his Death
to lay out this Money in Land ; by which he gained a
Right to an Eftate for Life, with a Remainder in Fee; and
the Eftate for Life being determined by the Death, the
Right which he had to the Remainder defcends upon his
Heir; and as it comes by his Death, nothing that has been
done by the Lady Lechmere, cither as to the Waiver of her
Jointure, or any Thing elfe, can alter or defeat that Right.
Indeed to fuppofe it would be abfurd.

The Cafes upon Satisfaltion are generally between Debtot
and Creditor ; and the Heir is no Creditor, but only ftands
in his Anceftor’s Place. One Rule of Satisfaion is, that
it depends upon the Intent of the Party ; and that which
way {oever the Intent is, that way it muft be taken. But
this is to be underftood with fome Reftri€tions ; as, that
the Thing intended for a Satisfaltion be of the fame Kind,
or a greater Thing in Satisfaltion of a leffer: For, if other-
wife, this Court will compel a Man to be juft before he is
generous ; and fo will decree both. But thefe Queftions
are no way material in this Cafe, which turns intirely upon
my Lord Lechmere’s Intent at the Time of thefe Purchafes
made. Thofe made before the Covenant can never have
been defigned to go in Performance of the {fubfequent Co-
venant, his Intent being clear, that the whole Sum of
30000/ thould be laid out from the Time of the Cove-
nant. Then there are Terms, with Covenants to purchafe
the Fee; but Terms are not defcendible to the Heir, and fo
no Satisfation. The like of Reverfions 5 elpecially {eeing
the Lives did not fall in during the Lord Lechmere’s own
Life. But as to the Purchafes of Lands in Fee-fimple in
Poffeflion, it is to be confidered, that there was no Obliga-

tion



]ﬂ Curia Cancellarie. 93

tion upon the Lord Lechmere to lay out the whole Sum at
one Time. Now here are Lands in Poffeflion, Lands of
Inheritance, purchafed ; which though not purchafed wich
the Privity of Truftees, yet it was natural for the Lord
Lechmere to {uppofe that the Truftees would not diffent
from thofe Purchafes, being entirely reafonable ; the De-’
fign of inferting Truftees being not to prevent proper, but.
improper Purchafes And though they were not pur-
chafed within the Year, yet no body fuffer’d by it; and fo
this Circumftance cannot vary the Intent of the Party in a
Court of Equity. The Intent was, that as foon as the
Whole was laid out, it fhould be fettled together ; and not
to make half a Score Settlements. In the Cafe of Wilcox
and Wilcox, 2 Vern. 558, the Covenant was not perfelted;
nothing done towards it ftriCtly, but fome Steps taken by
the Anceftor which {eemed to be intended that way : And
it 13 as reafonable to {fuppofe thefe' Purchafes to have been
intended to {atisfy this Covenant in the prefent Cafe, as
it was to fuppofe it {o n that. And {o varied the Decree
as to this Point only, wiz. as to the Fee-fimple Lands in
Pofleflion purchafed fince the Covenant.

16 and 17

Ferrayn verfus Fellows. My
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the faid Stephen Fermyn the Father fhould hereafter have,
in {fuch Manner, Proportion and Proportions, and at fuch
Time and Times as the {aid Stephen Fermyn the Father, by
his laft Will in Writing, or other Deed under his Hand and
Seal, teftified by two or more Witnefles, thould limit and
appoint; and in Default of {fuch Appointment, or for {i
much of the {aid 3750/ whereof no Appomntment fhould
be made, then unto, and amongft fuch and {o many of
the {aid Stephen Fermyn the Son, Martha and Catherine, and
the Survivors and Survivor of them, and {uch other Child
and Children as the {aid Stephen Fermyn the Father fhould
hereafter have, and fhould not be provided for out of any
Part of the 3750/ Share and Share alike; and in cale
any of them died before T'wenty-one, or Marriage, then
his or their Share to go to the Survivor or Survivors.

At the Time of this A& made, Stephen Fermyn had five
Children ; Fobn his eldeft Son, Stepben his fecond Son,
Mary, Martha, and Catherine ; Mary was provided for be-
tore the ACt pafled, upon her Marriage, and f{o recited in
the At; Fobn died {oon after the ACt paffed, under Age
and without Iffue, in his Father’s Life-time; whereupon
Stephen the {econd Son became intitled to the Provifion
made for the eldeft Son; Martha, upon her Marriage, had
1050/ appointed to be paid her by the Father, in full of
her Share of the faid 37501/ and Catherine married the
Defendant Fellows, and died after having attained her Age
of Twenty-one, (no Part of the 3750/ having been ap-
pointed to her) and left feveral Children ; after her Death,
upon the 23d of Fune 1720. Stephen Fermyn the Father,
by Deed duly executed, directed the Truftees to pay the

- remaning 2700/ to his Son Stephen Fermyn, his Executors

and Adminiltrators, and died foon after ; then died Stephen
the Son, leaving Iffue the Plaintiff, who claimed under this
Appointment made to his Father : The Defendant infifted,
that Stephen becoming eldeft-Son by his Brother Fohn's
Death, became intitled to the Provifion made for the eldeft
Son ; and ceafing to be a younger Child, became thereby

mncapable of taking by Force of the Appointment; and {o
he
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he being difabled, and Martha having been fully provided
for out of the 3750 4 the remaining 2700 L belonged to
him as Adminiftrator of his late Wife; it being a Part not
appointed according to the Direction of the A& The Que-
ftion was, Whether this Appointment to Stephen Fermym
the Son, being eldeft Son at the Time of the Appointment
made, was a good Appointment within the Meaning of

this AG?

Lord Chancellor. It is clear from the Words of this A&,
that the Legiflature intended to provide for Stepben, Martha
and Catherine, and for any other younger Children which
Stephen Fermyn the Father fhould have; and without doubt
Stephen was at that Time confider’d as a younger Child.
The Father, purfuant to his Power, made an Appoint-
ment to Marthas and her Hufband of 1osol which was
accepted by them in full of Marthd’s Share; {o that fhe is
quite out of the Cafe. And the only Queftion 1s, Whe-
ther the Appointment to Stephen the Son of the remaining
27001 be a good Appointment? And the Intent of the
A& has been much felied on ; and it has been compared
to Marriage Settlemernts, when younger Children are {o
called in Oppofition to him who takes the Eftate; al-
though that, in the ftritly grammatical Senfe, the {fecond
born can never be called the Eldeft. The Cale of Chad-
wick ver{us Doleman, 2 Vern. 328. was much ftronger. For,

there he was younger Son at the Time of the Appomt-~

ment made, and yet it was brought back again feven Years
after. 'That Cafe arofe upon a Settlemf-*nt, this arifes
upon an A& of Parliament, in which the Intent {hall pre-
vail againf{t the very Words; but then that Intent muft be
plain and clear: Now Stephen i1s indeed called a younger
Child in the Preamble; but when the Power of Appoint-
ment is given, it is not to appoint amongft the younger
Children generally, but to Srephen, Martha, and Catbherine.
And it is obfervable, that the Power might have been exes
cuted, Part at one Time, and Part at another, by one or
more Deeds, or by his laft Will: Nor was there any
Thing vefted until an Appointment made, but all was un-

certain
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certain until he appointed. And the Legiflature had in
view that there might be a Death in the Father’s Life-
time, by reafon of the Words Swrvivor and Survivors.

Martha being out of the Queftion, no body is to be con-
fider’d but Carherine and Stephen ; Catherine died long before
the Appointment, and confequently none in Being at that
Time but Stephen : And I think it would be very hard to
take it from him in Favour of an Admmxﬁrator, ‘who has
no other Right than fhe had ; and that is none at all, fhe
dying before the Execution of the Power, which was am-
bulatory until the Father’s Death. So that this Cafe dif-
fers greatly from that of Chadwick verfus Doleman, where
the Queltion was between the eldeft Son, become {o by
his Brother’s Death, and the other younger Children ; all
which had as good a Right as Sir Thomas Doleman himfeif.
Befides, the Power in the prefent Cale is to appoint it to
the Survivor or Survivors; and if Stephen be incapable- of-
taking, there is no body left to take; for, Mary was fully
prov1ded for before the A&; Martha had accepted of 1050/

in full for her Share, and Cdtberme died before the Execu-
tion of the Power; fo that unlefs Stephen can take, the
Appointment muft be meerly void. And then it will come
to this, that Stephen is the only Perfon left who can take.

Indeed he was a younger Child at the Time of the A&
made; but Circumftances are fince altered, there being no
body left but he: Whereas in Chadwick verlus Doleman
there were younger Children capable of taking at the
Time, as well as Sir Thomas Doleman himfelf.

And fo decreed the Appointment to be good.

DE
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4/% a-'/f}a/taxtztf 79 vz 0P,
Bellamy verfus Burrow. e 14:
' - o epy 3 4. being i
HE late Mr. Bellamy (the Plaintiff’s Father) was, Pofteflon of
by Letters Patent 4 G. 1. intitled to the Office Clerk of e
Crown, e,

of  King’s Coroner and Astorney in the King's Bench, 5o e
to hold by himfelf, or his fufficient Deputy, during his Bench, in

which B. has

Life, after the Death of Simon Harcourt and William Bor- alo an fate
or Life, pro-

‘ drigge: Mr. Harcourt died in the Year 1724. and the oth 3.7 %o
of May in the {fame Year, Bordrigge {urrendered to the furender, and

, ., folicits a I_’a-

Crown; whereupon Mr. Bellamy enter’d upon and enjoy’d tent for him-
> : : . - felf and C.
the Ofhice. About this Time Mr. Bellamy, being defirous and tkes

. . . from C;
to have another Life in the Office, obtained new Letters ooy o

Patent May 14, 1724. granting the Office to Mr. Burrow decare 2

(who was his near Relation) to hold by himfelf or Deputy, The patent
during his Life, after Mr. Bellamy’s Death; Mr. Bellamy 2 »
acquainting the Defendant, that he had inferted his Name diesin Deb,

. . and without
in a Warrant from the King for a Grant of the Office, calling for a

Declaration of

wrote a Note in the following Words, viz. May 8, 1724. yis ot

(which was the Day before the Surrender by Bordrigge, this Note was

and fome Days before the Date of the Letters Patent) fuficient De-
C « Wh claration of
c ¢ €reas Trup,
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¢« Whereas Mr. Bellamy has caufed my Name to be inferted
¢ in a Warrant from the King for a Grant of his Majefty’s
““ Coroner and Attorney in B.R. in order for the Pafling of
“ a Grant thereof, I do promife, at his Requeft, to exe-
“ cute in due Form any Declaration of Truft, with proper
“ and ufual Covenants, that fhall be reafonable ; declaring
“ my Name is ufed in Troft for the {aid Mr. Bellamy, his
“ Executdrs and Affighs.”

This Note was then figned by Mr. Burrow the Defens
dant, and delivered by him to Mr: Bellamy ; no other
Declaration of Truft was ever executed by the Defendant:
But in February 1732. Mr. Strust, being employ’d in Mr.
Bellamy’s Affairs, ‘received Orders fromt him to draw his
Will ; and having received Inftructions from him for thae
Purpofe, (but none particularly concerning the Crown-Of-
fice) and apprehending from his general Inftrultions, that
Mr. Bellamy intended to devife his Patent-Office, and the
Profits thereof, in the fame Manner as he had dire@ed all
his other Eftate real and perfonal to be devifed, inferted in
the Draught which he prepared the following Claufe, viz.
And as vo thé Officé commonly Called vhe Crown-Office, whereof
t am Pasenice, deiciiminable upon my Life, and thé Life of
= Butrow, Efg; I give the [aid Patent; and 4l Benefit
arifing therefrom, to my Exécusors, theit Execurors and Ad-
miniftravors in Truft, to apply and difpofe of the Profits arifing
therefrom in the Purchafé of Lénds, to be [estled io the Ules
laft dbove-siséniioned 5 and it is my Will, thas my EXecintors do
#ot give up my Right to appoiiit Clerks genéi'dl)j: 20 alt in the
Jaid Office; nor to the Benefit of filing and copying Affidaviss
bist 10 have Recurfe vo all laoful Means i the confirining my
Right in the [aid Office, and to the Prfits arifing therefrom,
&ec. did it is my Will, that vhe faid Burkow do aét in the Juid
Office as Mafker_iheréof, for thé Beénefit of my Son, or appoini
a Deputy, a5 he Jball think proper. ~Mr. Strust attending
Mr. Bellainy {oon after with the Dratight of the Will, at the
reading of this Claufe, Mr. Bellaimy was greatly {urprizd,
faying he hid given no fuch Inftrutions; and direlted
the Claufe to be left out of the Ingrollinent of his Will, it

being
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: rbeing no-Pave of his Intentions Semte Days after, Mr. Befe

lamy deing defirous to fee. the State of his Affairs as drawn
up by Mr. Struss, direCted him to make an Alteration in
relation: to- the Crown-Office in. the following Words, wiz.
Thar Mp. Burrow might infure the Crown-Office for the firfy
Year, or until be (Gowld obsain a farther Grant; and act in
the [mme Office bimfelf, or appoins a Deputy, as be. fhould think
proper 5 and a Day or two after he order’d this Claufe to
be left out of his Will, which accordingly was done, and
his Will duly executed by him ; whereby he, after Pay-
ment of his Debts and Legacies, devifed s perfonal Eftate
to his Executors, ma TFruft to inveft the fame, together
with other Monies arifing from the Sale of {ome Lands, in
the Purchafe of Land, to the Ufe of the Plaintiff (his
only Child) and she Heirs Male of his Body, Remainder
to his two Sifters for Life, Remainder to the Defendant
Burrow in Tail Male, and made the Defendant one of his
Executors. The Teftator foon after died, leaving a great
Load of Debts, far exceeding his real and perfonal Eftate.
The Queftion was, Whether Mr. Burrow was (upon this
whole Cafe) to be Iooked upon but as a Truftee, or whes
ther he fhould hold the Office in his own Right ?

The Cafe was firft heard at the Rolls, where the Plain-
tiff’s Bill was difmiffed, and the Office decreed to Mr.
Burrow in his own Right, upon the following Reafons :

Mgfler of the Rolls. 'The Ability of any Perfon, to
whom a Patent is granted for the Execution of an Office
relating to the Admuniftration of Juftice, is the Foundation
upon which the Patent pafles; as appears from Winter’s
Cafe, Dy. 150.b. which was a Grant of this very Office;
and from the Lord Hobars’s Opinion in the Cafe of Glover
verfus Bifbop of Litchfield, Hob. 143. and if it afterwards
appears, that the Perfon to whom {uch Grant i1s made is
unifkilful, and unable to execute it, fuch Grant is void ; as
it was held by all the Judges in Winter’s Cafe: The Reafon
is, that an Office relating to the Adminiftration of Juftice

| highly
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highly concerns the Public; and is not confiderd as the

rivate Property of the Perfon enjoying it, independently
of his Skill and Integrity in the Dicharge of his Duty;
and therefore Grants of this Kind being made upon this
Foundation, if there is any Truft to be declared by the
Perfon to whom fuch Office is granted, the Crown ought
to be privy to it; and the Ability and Integrity of the
Perfon, for whofe Benefit it is, fhould be known, and ap-
proved. Nor do I think that a private Dealing between
two Perfons concerning a public Office (efpecially the
Crown-Office, the due Execution of which fo greatly con-
cerns the Public) ought, for the Reafons before-mention’d,
to receive any Countenance in a Court of Equity : And there
cannot, in this Cafe, be the leaft Pretence to determine it as
a Truft between the Crown and the Nominee ; fince the
Crown is no way privy to any Truft declared or intended
between the Parties. Perhaps indeed, it might be too hard
to fay, that all Trufts of Offices of this Kind, which are
held by Patent, are void; and therefore the Nature of ‘this
Office, the Circumftance under which the Truft is declared,
and the Ability of the Perfon for whofe Benefit it is decla-
red to execute it himfelf, or appoint a proper Deputy, are
to be taken into Confideration, and will in fome Meafure

“govern the Opinion of the Court. But ftill, whatever

may be the Circumftances of any Cafe relating to an Office
that concerns the Adminiftration of Juftice, I fhall always
be very careful how I fever the Profits from the Duty of
it ; the Reafon of which is founded in the Relation of
Things: fince, without the Obfervance of this, the Dignity
cannot be {upported, nor the Attendance recompenfed,
which are neceflary for the due Execution of it; by which
Means the Public will {fuffer the more, in order to increafe
the Gain of a private Perfon.

The Objeltions to Mr. Burrow’s enjoying the Office in
his own Right are, Firft, That he has given a Memoran-
dum, which in a Court of Equity will amount to a Decla-
ration of Truft. Secondly, That fubfequent to this, and

even
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even fhortly after the Teftator’s Death, he declared, that
his Name was ufed in the Patent only in Truft for Mr.
Bellamy, or to that Efflet. Thirdly, That the Teftator died
mfolvent and therefore the Grant to Mr. Burrow ought
to be declared a Truflt for the Benefit of his Creditors.

To {fupport the firft Objeftion, it has been faid, That
although the Declaration was but imperfe&t and executory,
and imported in Striltnefs a farther A&, which was never
demanded by Mr. Bellamy, and confequently never done
by Mr. Burrow; yet that Part of it, relating to the Execu-
tion of a farther Deed, makes it unneceffary ; fince the
Words are, I 4o promife at his Requef?, in due Form to execute
any Declaration of Truft, with proper and ufual Covenants, de-
claring my Name is ufed in Truft for him ; from whence it
was colleCted, that the Words is ufed in Tmﬂ were an im-
mediate Declaration, and in Striétnefs took Place when the
Paper was figned: But I don’t think that any Strefs can be
laid on this Part of the Memorandum ; {ince the Words is
ufed in Truft do manifeftly refer to a future, and cannot
be therefore conftrued into a prefent Declaration ; nor will
any Court {train or torture Words to make them import
what is evidently contrary to their plain Meaning. Befides,
the Limitation in Mr. Bellamy’s Will in Favour of Mr. Bur-
row does, prima facie, prove that he intended to provide
for him ; and from Mr. S¢russ’s Evidence it is plain that he
declmed at two {everal Times, afcertaining the Truft, or

explaining himfelf concerning the Crown-Office. From all
which it feems plain to me, that the Memorandum figned

by Mr. Burrow was only taken to make {fuch Ufe of it as,
from the future Behaviour of Mr. Burrow, Mr. Bellamy
might think proper with regard to this Office ; and not as
an a®ual Declaration of Truft: And Mr. Bellamy’'s Con-
duct at laft does pretty clearly explain what his Meaning
“was at the firft.  As to the fecond Objection, Mr. Burrow
might poflibly declare that he looked upon himfelf as a
Truftee for Mr. Bellamy, knowing that he had executed that
Memorandum : But this only thews what Mr. Burrow’s Sen-

Dd timents
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timents were, not Mr. Bellamy’s, by which the prefent Cafe
muft be govern’d. ‘

As to the laft Objefion, wiz. The Infolvency of Mr,
Bellamy, it cannot affe& a Matter of this Confequence re-
lating to the Execution of an Office of {o great a Truft, in
which the Confidence of the Crown, and the Good of the
Publick, muft be confider’d before the Cafe of Creditors,
And {o difmiffed the Bill ; exprefling in a particular Man-
ner his Approbation of Mr. Burrow, with regard to his
Skill and Probity in the Difcharge of his Duty ; and de-
clared, that he did not doubt that if the Lord Chancellor
thould, upon an Appeal be of Opinion that Mr. Burrow
was but -a Truftee for Mr. Bellamy’s Creditors ; yet he
would think (as his Honour fhould have done, had he been
of that Opinion) that Mr. Burrow was intitled ‘to a very
liberal Allowance. This Cafe was now reheard by the
Lord Chancellor upon the {ole Point of the Truft.

Mr. Astorney General, Mr. Solicitor General, Mr. Chuse,
and Mr. Daval argued for the Defendant, that there was a
plain Intention of Kindnefs appearing by the Will, from
M. Bellamy to the Defendant ; and that fuch Intentions
have always, in Conftru&ion of Trufts of this Kind, had
a great Weight with the Court. That Mr. Bellamy’s In-
tent, at the Time of the Grant obtained, {feems uncertain,
and to be afcertain’d afterwards by his future Choice. That
the Wording of the Note given by the Defendant, fhewed
clearly that it was not intended as a prefent Declaration
of Truft: But only to fecure a future Declaration upon
Mr. Bellamy’s Requeft, in cale the Defendant, who was
then very young, fhould not behave to his SatisfaCtion.
Here was no Demand ever made, nor the leaft Pretence of
Misbehaviour in the Defendant. And had Mr. Bellamy in-
tended the Profits of this Office as an additional Eftate, he
would {urely have {aid {fomewhat of it in his Will, where-
in he is very particular in the Difpofition of all his Eftate
both real and perfonal : Nor can he be f{aid to have forgot

Mr.
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Mr. Burrow, having limited {everal Eftates to him in Re-
mainder, and made him Executor of his Will. That when
the Perfon who drew his Will had officioufly inferted a

Claufe, whereby this was declared to be a Truft, he blamed

him, and ordered that, before the Will was engroffed, this
Claufe fhould be left out, and nothing of it to be menti-
oned, which was a ftrong Prefumption that he intended it
{olely for the Defendant’s Benefit: It being very ftrange
to {uppofe that, had he intended him to be but a bare
Truftee, he fhould make no Provifion for him, but make
him execute the Office without any Confideration at all,
That tho’ the Intent {eemed fo ftrongly with the Defen-
dant, it was alfo worthy the Conlideration of the Court,
whether fuch an Office, {fo highly concerning the Admi-
niftration of Juftice, could be granted in Truft, the Publick
being very much concerned in the Execution of it ? and as
1t muft, by Law, be granted to a Perfon who is fit and ex-
pert, otherwife the Grant is void, whether it was not pro-
per and reafonable that the Officer fhould have the Profits
to his own Ufe? That the Office of Marfhal was held in
Sir George Reynolds’s Cale, 9 Co. 95. not to be grantable
for Years, for many Reafons which will weigh as ftrong
againft Dealings of this Nature ; particularly that which
fays, that in Offices concerning the Adminiftration of Juftice
the Truft which the Law repofes in the Officer is indivi-
dual and perfonal ; and that the Law will not repofe Con-
fidence in Matters relating to the Adminiftration of Ju-
ftice in Perfons unknown. And thar this being the Cafe of
Creditors who were likely to remain unfausfied, could
not vary the Nature of this' Office, which was no more
liable to become legal Aflets than an Office n Fee, or a
Stewardfhip of a Manor granted for Life, could be deemed
fo upon Judgment obtained againft the Anceftor, either in

the Hands of the Heir in the firlt Cafe, or againit the’

Grantee himfelf in the fecond Cafe. Dyer 7. b. is an ex-

prefs Authority that Offices of Truft are not Affets; for,

here the Quettion was, Whether the Profits of the Philz-
zer’s Office could be taken in Execution? and held they

could not: For, Execution can only be of {uch Things as
are
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are grantable or affignable ; which an Office of Philager 1s
not, it being a perfonal Truft that cannot be afligned.
This Refolution likewife fhews how careful the Law i1sin
not {evering the Profits of an Office from the Duty of it.
And in the great Cafe of the Earl of Oxford, Sir William Fo.
127. 1t is held by ¥. Dodderidge, that no Ule can be of an
Office at Common Law. There never was an Inftance of
a Truft of {fuch an Office being carried into Execution in
this Court. That of a Mafter of this Court was never yet
attempted to be granted upon a Truft; nor if it had, is i
likely that {fuch a Truft would be countenanced here ; and
yet the Office now in Queftion is of as great Confidence
in the Court of King’s Bench, as that of a Mafter is in this
Court. Nor can the Court of King's Bench, in cafe this
fhould be conftrued to be a Truft, get at the Ceffus que Truft
to make him an{werable in cafe of any Mifdemeanor; the
Perfon executing the Office being the only one that they
can take Notice of. In Sir George Reynolds’s Cafe, 9 Co. 97. b.
it 1s faid, That this very Office of Clerk of the Crown,
and other Ofhices of other Courts relating to the Admini-
{tration of Juftice, are to be granted in the fame Manner as
they always have been granted: For, that otherwife good
Clerks will be deterred from applying themfelves to Know-
ledge, if {uch Offices thould become faleable or transfers
rable from one to the other for Lucre: And upon that alfo
would arife Corruption in the Office, and Extortion from
the Subjet. If therefore this Office is neither legal Affets,
nor liable to be taken in Execution, becaufe not aflhignable,
according to Dyer 7. b. nor faleable, nor grantable for Mo-
ney, by Stat. 5, 6 E.6. cap. 16. then the Profits of it cannot
be accounted for upon a Truft; the latter being as much
within the Statute as the former: For, there is but little
Difference wheiher I convey my Office for a prefent Sum
of Money, or upon Condition that the Grantee fhall pay
the Profits of it to me; and all corrupt Bargains relating
to the Sale of Offices being void by the Statuse, if fuch a
Proceeding as this was to meet with any Countenance, that
good and wholefome Law might be tirely eluded: So that
taking the Memorandum to be even a prefent Declaration of

Truft,
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Truft, 1t 1s void by the Statute of 5 & 6 E. 6. and confe-
quently the Office muft be decreed to the Defendant, to hold
and enjoy it in his own Right, dilcharged from any Truft.

Mr. Verney, Mr. Fazakerley, and Mr. Strange argued, on
the other hand, That Mr. Burrow was a meer Truftee ; and
that the Memorandum he had figned was a clear and plain
Declaration of Truft. And that a Truft might well be
annexed to a Thing which is neither grantable nor extendi-
ble. But if this fhould be conftrued to come within the
Statute 5 U 6 E. 6. cap.16. then not only the Declaration of
Truft would be void, but likewife the Grant itfelf to the
Defendant. But this Office might well be granted in Truft
notwithftanding the Statuse ; for, that only avoids corrupe
Agreements between the Grantor and Grantee of an Office ;
and cannot be conftrued to extend to fuch as come in No-
mination only to execute the Office without having any
thing to do with the Profits of it, but only to fuch as are
themfelves the beneficial Officers. Here is no corrupt
Agreement between the Grantor and Grantee; but a
- Grant of this Office obtained at the {ole Charge of Mr.
Bellamy, and no Confideration at all moving from the De-
fendant. That though an Office was not, ftriCtly {peak-
ing, legal Aflets; yet if an Officer conveys the Proﬁts of
an Office to Truﬁees for Payment of his Debts, this Court
will carry fuch a Truft into Execution ; as appears from
the Cafe of Thynn ver{us Facob, Fune 16, 1656. where the
Lord Goring having a Grant of the Oﬂices of Clerk of the
Counfel, and Clerk of the Signet of the Court of the Pre-
fident and Counfel of the Marches of Wales, convey’d the
Profits to two Truftees for the Payment of his Debts ; Mr.
Thynn, a {ubfequent Creditor, brought his Bill againft the
Truftees for an Execution of the Truft, and to have his
Debt paid, and fo decreed by the then Commiffioners of
the Great Seal ; and upon a Rehearing in 1661, before the
Lord Clarena’on, the Decree was affirmed, the Validity of
the Truft being never queftioned. The like Determination
was in the Cale of Powell verfus Drake, May 10, 1731.
in this Court ; where Mr. Drake having a Grant of the

Ee Ofhce
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Office of Chirographer of the Court of Common Bench, in
the Names of Bennet and Champion, who had declared the
Truft to be for the Benefit of Mr. Drake, he devifed it for
Payment of his Debts and Legacies, and decreed, upon the
Mafter’s Report, That the Office thould be {old for Satif-
£.&ion of his Creditors; and {o it was afterwards for
3500 L The Arguments, that the Profits of the Office are
not to be {evered from the Execution of it, are not war-
ranted by any of the Cafes cited. Sir George Reynolds’s Cafe
was adjudged upon the great Inconveniency that might en-
{ue upon a Grant for Years; as it the Grantee fhould die
inteftate, there would be none to execute 1t until Admi-
niftration granted ; which perhaps might not be for a long
Time. And indeed if that Doltrine was to prevail, it
would overthrow all the Benefit which the Law gives to
the Grantee of an Office, whofe Grant 1s to hold it by him-
lelf or f{ufhicient Deputy: Which Words are {o beneficial
and ftrong, that in Young and Fowler’s Cale, Cro. Car. 5575,
a Grant of the Office of Regifter to an Infant of eleven
Years of Age, to be executed by him or his Deputy, was
held good ; for that he might appoint a {ufficient Deputy;
which if he did not, or if the Deputy mifbehaved, it is a
Forfeiture of the Office: And there a Difference 1s taken
between fuch a Grant, and where the Grant is to the In-
fant alone. Nor can any thing be inferred from the Cafes
cited 10 Dyer 7, 150. but that the Publick 1s concerned,
that the Ofhices that relate to the Adminiftration of Juftice
be executed by proper Perfons; which does not at all
preclude the Grantee from making a Deputy : For, the
Ofhce being executed by a {ufficient Perfon, the Weal pub-
lic is fatished. In the Cafe of Culliford and Cardonell, Sulk.
466. a Difference was taken between a Bond for the Pay-
ment of a Sum in Grofs for an Office, and a Bond for
accounting for Part of the Profits as his Deputy ; which
comes pretty near our Cafe. And that the Law will, in
{fome Cafes, allow the Profits of an Office to be fevered
from ‘the Execution of it, appears from the common Cafe
of Sequeltration of the Profits of a Benefice for Payment of
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Debts, where the Benefice (viz. the Cure of Souls) is as
much an Office as that now in Queftion.

Lord Chancellor. ‘The firft Queftion is, Whether Mr.
Burrow is to be looked upon but as a Truftee for Mr. Bel-
lamy’s Creditors, or whether he is to hold this Office in his
own-Right, difcharged from any Truft? It muit be con-
fider'd, that at the Time of this Grant Mr. Bellamy was
himfelf in the Office for his own Life, and allo for the
Life of another who furrendred, in whofe Stead a Grant
was obtained to Mr. Burrow for his Life ; upon which he
gives fuch a Paper as I think amounts to a Declaration of
Truft: It has been faid, that this related to a future A&,
and was not intended as a prefent Declaration; but I can-
not think {o: It feems to be quite proper for a Declaration
in prefent. There is an exprefs Promife, which would not
perhaps have been {o ftrong, if at that Time the Grant had
been altually pafled and perfe&ed but it was not {o at
this Time : And therefore the Tranfa&xon was {ufficient
-as Things ftood. Nor can I think it right to admit of
Mr. Struss’s Evidence to ouft a Conftrultion which ap-
pears from the Nature of the Tranfa&ion itfelf. The In-
tent muft be colle®ed from the Words of the Note, and
from the Circumftances appearing at the Time of the Note
given. The not mentioning any thing of it in his Will
might be to leave the Defendant at Liberty to execute this
Office either by himfelf or Deputy; or for many other
Reafons, as well as thofe that are infifted on. And by the
Inftru@lions given to Strutz, he had order’d his Executors
to infure this Office for 2000 L So that if thefe Inftruc-
tions were admitted to weigh any thing, they would ra-
ther weigh againft the Defendant than in his Favour.

The next Queftion i1s, Whether by Law there can be a
Truft of this Office, if this Cafe be within the Statute of
5 & 6 Ed. 62 1 thould do Mr. Burrow but little Service in
decreeing for him, if it be within the Statute. In that Cafe
the Whole is void, and the Office vacant; the Stasuse dif-
abling the Party buying, as well as felling: So that it

would
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would lead us farther perhaps than the Defendant defires,
The Defign of the Statute was to reftrain corrupt Agree-
ments between the Grantor and Grantee ; but here is no
{fuch Thing; this being a gratuitous Grant from the Crown
of this Office, without any Confideration at all, either
from Mr. Bellamy or Mx. Burrow ; here 1s a bare Nomina-
tion of Mr. Burrow to a&, but nothing at all to bring it
within the Statute, for want of a corrupt Agreement
between the Truftee and the Ceffui que Truff. Indeed the
Reafon of the Thing {peaks itfelf ; for, where the Officer
is to have no Part of the Profits to his own Ule, but bare-
ly his Name made Ufe of, What Inducement can he have
to give a Sum of Money for an Office, the Profits of which
he is to be no way benefited by? The Cafes that have
been cited for the Defendant do not come up to the pre-

fent Cafe; for, here can be no Want of an Office nor of

a proper Officer ; he being Officer {till, though not to his
own Ufe : So that this differs widely from the Reafons in

Sir George Reynolds’s Cafe and the other Cafes. As I am

therefore perfwaded that here was a Truft intended, I think
it ought to be carried into Execution. It has been objeted
by the Defendant’s Counfel, that it was meerly executory;
but I do not think it more {o than any other Truft; every
Truft is, in fome Sort, executory; for, they all relate to
fome future A& to be done ; and this does no more: And

whatever may hereafter happen in cafe a Deputy be made,
and that he mifbehave, the Lofs muft be born by the Truft

Eftate ; and confequently no Damage to Mr. Burrow, who
is but a nominal Officer only. |

And {o reverfed the Decree ; but order’d, that after the _
Account fettled, the Mafter fhould make a very liberal
Allowance to Mr. Burrow for the Time he had actually
executed the Office, and alfo for the Time to come.

Gifford
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Gifford verfus Manley. Fine 21,

. . . . . A. 1 dB.
Y Articles previous to the Marriage of Anthony Gifford, T, 51eee wn.

dated the 20th of September 1717. the Sum of 400/, deraDeed by

which neither

was vefted in two Truftees, Buckingham and Fones, to be of them is to
anf{wer for the

put out at Intereft; the Intereft to be paid to the Hufband cper. 4. re-

and Wife during their Lives, and the Life of the Survivor g 2 %

of them; and after their Deaths, then to {fuch Children of der dhe Traf,
, . . . an 1VES a

the Marriage as thould be appointed by the Survivor, and wridngunder

in fuch Share and Proportion as fhould be appointed ; g &

5 Seal, acknow-

and 1t was farther agreed, that neither of the Truftees ledging it and

{thould be anfwerable for the A& of the other. The 400 . ;ecciveq no

was paid to Bickingham only, who gave a Receipt for it, E:i‘effljfaief‘
and, by Writing under his Hand and Seal, dated Oober 1, e
1717. declared, That Fones, the other Truftee, had re- this Writing is
ceived no Part of the 400 L but that he had received the inﬁpgeﬁfi‘i’.
Whole.  Buckingham dies inteftate, having never placed gnt the Ex-

ecutor, butnot
out the 400 /L according to the Truft, but having kept againt the
it in his Hands till his Death. The Queftion was, Whe- ot being .
ther this was to be looked upon as a Simple Contract Debt v
only, or whether as a Specialty Debt, being under Hand

and Seal ?

The Mafter of the Rolls had decreed it a Specialty Debt,
to affet the Executor only, but not the Heir, he not
being bound, nor the Declaration under Hand and Seal
extending to him ; and that the Plaintiffs thould {tand in
the room of fuch other Creditors as had been fatisfied out
of the perfonal Eftate, in cafe of Deficiency.

It was now infifted on, that an Acknowledgment, tho’
without the Words Teneri O firmiter obligari, if under
Hand and Seal, will create a Specialty Debt, becaufe under
Hand and Seal. And to prove it were cited Dy. 20. a
Ro. 4b. 597. Bro. Dette 187, Cro. Elig. 6 44.

Ff Lord
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Lord Chancellor. This without Doubt 1s to be confider-
ed as a Specialty. Debt ; there being no other Definition of
{uch a Debt but that it is under Seal: The Cafes which
have been cited prove it. There was one tried at Yurk,
before the Lord Macclesfield, where a Man had given a
.Note to a Woman upon a Condition not proper to be
mentioned, in the following Manner, viz. Borrowed and
received from 100 |. which I promife never to pay, and
he direfted the Jury to find for the Plaintiff,

Here is a Contralt that the Truftees fhall lay out this
400/, and that one fhall not be anfwerable for the other;
and as Buckingham has, by a Paper under Hand and Seal,
acknowledged that he received that Eftate, he is become
anfwerable for the Whole : And not having laid it out
as he was bound to do, he has broke his Covenant. I have
no Doubt but that this 1s a Specialty Debt : For, though
Breaches of Truft are indeed in {fome Cafes confidered but
as Simple Contralt Debts; yet here it muft be otherwife,
by Reafon of the exprefs Acknowledgment under Hand
and Seal, that he alone has received the whole Money,
and had received it as Truftee for the particular Purpofes
mentioned,

And f{o affirmed th; Decree.

e Hatton verfus Nichol.

The Teftator R. Nichol made his Will in the following Words:

devifes, as to

all bis aworldly “ And as to the worldly Eftate, with which it hath

bﬂ_ . . "
3 D pleafed God in his abundant Goodnefs to blefs. me, X
paid within a

poid itk « “ give, devile and difpofe thereof as followeth : Imprimis,
Deceases and 1 will that the Charges of my Funeral, and all Debts

then devifes ¢¢

is real Etiace  Which fhall be owing: by me at the Time of my Death,
w Trutes ¢ be juftly paid and fatisfied ; efpecially that due to my
Truft for his ‘ « poor
Wife for Life,

Remainder to his Sons fucceflively in Tail Male; and gives feveral Legacies. The real Eftate is chargeable
with the Debts in cafe the perfonal do not {uffice.



In Curia Cancellarie. 111

“ poor Carriers, which I will fhall be difcharged out of
¢ the firft Money of mine that fhall be received, of which
“ I defire particular Care may be taken; and I will that
all my Debts be dilcharged within one Year after my
Deceafe, or {o {oon after as can poflibly be performed.”
And then devifes his real Eftate to Truftees, in Truft for
his Wife for the Term of 99 Years, if the {o long live, and
after her Death in Truft for his Mother for 99 Years, Re-
mainder to his firft and other Sons in Tail Male, and gives
away feveral {pecific and pecuniary Legacies. The Queftion
was, Whether his real Eftate was, by thefe Words, charge-
able with the Payment of his Debts in the Cafe of a Defi-
ciency of the perfonal Effate.

41

€<

Mr. Solicitor General argued it to be a plain Charge upon
the real, as well as the perfonal Eftate; which appeared
from the Provifion, that they fhould be paid within one
Year : And cited the Cafe of the Earl of Warrington verfus
Leigh, where the real Eftate was held to be chargeable, tho’
the Words were not {o ftrong as in the prefent Cafe.

Lord Chancellor. 'The Debts are well charged upon the
real Effate, in cafe of a Deficiency of the perfonal Eftate:
Let an Account be taken of the Teftator’s Debts, and alfo
of his perfonal Eftate, not fpecifically devifed, which 1s firft
to be applied as far as it will go.

. Tuby 3.
Jieeot v Cxegshonee. /i Cl- P.fzg 0 Of Verg%ccgfzqf: ;f‘ oA e s }y

THE Plaintiff being intitled, in Right of his Wife, The Plaintif

A to . poor Man,
{fome Part of the late Sir Thomas Coleby’s Eftate, and fing for 2

. gy . . confiderable
being a very mean illiterate Perfon, and in very poor Cir- EﬁBate,d gfives
a [8}4] or a

cumftances, applied to the Defendant (a Brazier by Trade) grear sum of
and his Wife, to aflit him in making out his Pedigree, [ e

Defendant, a
and getting {uch Proofs are were neceflary to the making Perfon who
affifted him
Oul with fmall
i Sums, and
took fome Pains in the Affair: The Defendant’s Wife had alfo intermeddled with her Hufband’s Knowledge
and Approbation ; and the Bond was obtained by prefling the Plaintiff for Payment of what was expended,
and taking Advantage of his Infolvency. The Bond decreed to fland only as a Security for what was ad-
vanc'd, and Intereft; and the Defendant left at Liberty to bring his Quantum meruit for Pains, &c.
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out his Title to this Eftate; the Defendant telling him,
That {uch Things could not be done without Money; and
he anfwering, That he had none, nor did not know where
to raife any without the Defendant’s Affiftance, defired
him to advance it, and he would repay him: The De-
fendant accordingly laid out feveral Sums ; and the Defen-
dant’s Wife imploy’d Perfons to fearch Regifters, ¢ for
the Plaintiff ; pending the Suit, the Defendant’s Wife often
declared, that the thought herfelf and her Hufband intitled
to a good Gratuity for their Trouble and Afiiftance of the
Plaintiff ; but was refolved not to truft to the Plaintiff’s
Generofity, but to bind him as faft as Pen and Ink could
bind him. The Plaintiff coming {ome time after to the
Defendant’s Wife, defired her to continue her and her Huf-
band’s Care for his Affairs; fhe thereupon prefled him very
much for the Payment of what Money had been laid out
by them ; whereupon he offer’d to give a Bond for 1000/
payable to the Defendant in a Year, for what Services they
had already done, and for {uch Care as they would here-
after take of his Affairs; to which the Defendant’s Wife
replied, he might take what Time he pleafed for Payment
of the Bond, but prefled him very hard for Repayment of
what had been laid out by her Hufband and her: The
Plaintiff gave her his Bond for 1000/ for the Ufe of the
Defendant her Hufband after the Recovery of fome Part
of the Eftate by the Plaintiff'; this Bond was put in Suit,
and now the Plantiff’ brought his Bill to have it {et afide
as unduly and unconfcionably obtained, by taking Advan-
tage of the Diftrels he was then under.

It was in Proof in the Caufe, That at the Time he gave
this Bond he was in the meaneft Circumftances, being re-
duced fo low as to live upon what broken Scraps of Meat
he could get from Taverns and fuch Places.

Mz. Verney, Mr. Fagakerley, and Mr. Mills argued for the

Plaintiff, That he appearing to be illiterate, and in fuch
'mean indigent Circumftances, muft naturally be fuppofed

in the Defendant’s Power ; and that the Neceflity of his
Circum-
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Circumftances was the Caufe of giving the Defendant a
Bond for fuch an exorbitant Sum. It can never be imagin’d
that being Sui Furis he would have enter’d into a Bond by
which the Defendant had it in his Power to throw him

into Gaol, and keep him there all his Life, whether he.

had the good Fortune to recover what he was then fuing
for or not.  And it can as little be thought that this Bond
was defigned as a meer Gratuity to the Defendant, the
Plaintiff’ being at that Time not worth 5/ in the World,
and it being very uncertain whether he fhould ever be in
better Circumftances than he then was. Bonds taken from
young Heirs, Marriage-Brocage Bonds, though given quite
voluntarily, and often too chearfully, are fet afide in this
Court upon the Reafon that the Party is not a free Agent,
and that the free Operation of the Mind, which is necef-
fary to give Validity to every A&, is wanting. This ap-
pears from the Cale of Curwen verlus Millner, Fune 19,
1731. and from 2 Vern. 14, 27, 121. and the Cafe of
Twifleson and Griffith, heard before the Lord Cowper 1716.
Thele Cafes indeed were upon Contralls ; where it may
be {aid nothing was intended by way of Gratuity : But
there are Cafes where Bonds meerly voluntary, and not
founded upon Contralls, have been {et afide as being un-
confcionable. 1 Verm. 413. 1 Salk. 158. 2 Vern. 652,
764. In moft of thefe Cafes there was a Hazard run by
the Defendant, the whole Money muft have been loft upon
a Contingency ; but here the Defendant runs no Hazard,
nor can he have any other Lofs than that of his Advice.
The Cafe of Bofanquett verlus Dafbwood, Nov. 11, 1734.
is another very ftrong Authority, that where Advantage is
taken of either Party’s Circumftances and Neceflities, this
Court will relieve. Nor will the Confideration’s moving
partly from the Wife, vary the Cafe; for, her declaring
that the would not truft the Plaintiff’s Generofity, but
would bind him as faft as Pen and Ink could bind him,
and the Hufband’s afterwards accepting the Bond, makes
it to be his own A& ab initio.

Gg Mr.

Ante 38.
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Mr. Attorney General and Mr. Solicisor General argued for
the Defendant, That there were many Cales where the
Court perhaps would not decree a Performance of the
Condition of a Bond; but yet upon Application made by
the Obligor would not fet it afide. That this Cafe was very
different from the Cafes of Bonds given by young Heirs,
or for Marriage-Brocage, where the Whole refts upon Con-
traéls, but nothing is intended by the way of Gratuity; as
it is in the prefent Cafe. The Illegality of the Confidera-
tions, Fraud, Accident will intitle to Relief here ; but it
was never yet faid, that a Man’s Poverty, barely and
meerly without any other Ingredient, would be a {ufficient
Caufe for fetting afide any voluntary Contract he may
have entered into through his own Careleflnefs, and the

other Party may (through want of Chriftianity perhaps)
inforce a Performance of.

Here the paft Services done to the Plaintiff by the De-
fendant, and Expeltation of future Services, were the Mo-
tives upon which the Plaintiff gave this Bond : And none
of the Cafes cited will warrant the fetting afide a Bond
meerly voluntary as this is. The Plaintiff cannot be faid
to be other than a free Agent, only becaufe he had a great
Mind to recover the Part of the Eftate which he appre-
hended to be his Due; which was the only Influence he was
under at the Time he enter'd into this Bond. The Cafe
of Bofanquer verfus Dafbwood (though one of the Reafons
for the Decree was the unfair Advantage that one Part
had taken of the other’s Neceflity) was very different from
this; for, though the Statute does not go {o far as to
make the Party receiving the ufurious Intereft liable to re-
fund, yet having prohibited the taking beyond fuch a Sum,
and avoided the Contract, the taking it i1s a Breach of the
Statute, and the actual Receipt of the Money will (in a
Court of Equity) make him liable to refund ; the Wrong
being the fame, whether the ufurious Intereft has been
aCtually paid or not. In the prefent Cafe it is obfervable,
that the Bond was never put in Suit, nor Payment of it

demanded
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demanded until after the Plaintiff’s Recovery of what he
was fuing for; which takes off the Objection, that he

might have lain in Prifon all Lis Life, wherher he had
prevailed in his Suit or not.

Lord Chancellor. 1have been a good deal doubtful in this
Cafe: For, as on the one hand it is intirely reafonable to
leave People at Liberty to difpofe of their Property as they
think fit; {o on the other hand, it is as reafonable to pre-
vent any Impofition in' {uch Difpofal: And if here has
been no Impofition on the Plaintift, and that all his De-
fence be his Poverty, or the Inconveniency it may be to
him to pay this Sum, that will not be a Ground for Re-
lief. But as this Cafe is circumftanced, the Plaintiff’s
Poverty is not to be omitted in the Confideration of the
Tranfaltion. His Circumitances were as mean as can be
imagined, and no Certainty that he fhould be ever able to
dxfcharge any Part of this Bond; and yet he gives an Ob-
ligation for 1000/ to be paid, at all Events, within the
Year. A poor illiterate Man, who applies to the Defendant
and his Wife for Aid in purfuing his Claim; they anfwer,
That Regifters could not be {earched, nor other Things
done without Money : He thereupon rephes That he has
none, but defires the Defendant to lay it down for him..
The Caufe goes on, and pending this Suit, the Defendant’s
Wife prefles for the Money laid out; whereupon the
Plaintiff declares, That for the Services they have done,
and he hoped they would continue, he would give a Bond ;
upon which the Wife replies, he might take what Time
he pleafed for the Payment of the Bond ; but at the fame
Time again prefles for Repayment of the Money laid out
by her Hufband and her, and then the Bond is given. So
that here is a plain Contralt between them: And how can
I confider it as a Gratuity, or otherwife than as a Contra&t?
Now though a meer voluntary Contract is not to be fet
afide purely and fimply becaufe it is voluntary; yet that
differs widely from the prefent Cafe; which was not in«
tended as a Bounty, but as an Execution of an original
Contract for the Services already done. Had an Attorney,

pending
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ending the Suit, taken fuch a Bond as this upon the fame
Tranfuction, Would not the Court fet it afide? or would
it {uffer it to ftand any farther than as a Security for what
was juftly and legally due? The Rule, That a Mifchief is
rather to be [uffered than a general Inconvenience, does not at
all affe&t this Cafe: For, it would be a much greater In-
convenience to leave Men under Difhculties and Diftrefles
open to all the Oppreflion that other People may pleafe to
make them undergo. This is the Reafon upon which the
Court relieves againft Bonds given by young Heirs, and
Marriage-Brocage Bonds ; and will not {uffer any Advan-
tage to be taken of the Extravagance and want of Judg-
ment in the one Cafe, and of the {trong Bias to obtain
what is defired in the other. The only Difliculty that arofe
with me was, Whether the Defendant had any Share him-
{elf 1n the Tranfaltion? and that where Fraud is pretended
it muft be fully proved. Here indeed the Hufband was
not prefent when the Bond was executed ; but {till, I think,
there is {fuflicient Ground for Relief: For, here the Wife
was Party to all the Tranfaltions in fearching Regifters,
{F¢. The Contralt for the Bond was for their joint Service ;
and though fhe did not prefs for the Bond, yet fhe prefled
for what worked more ftrongly, viz. the Repayment of the
Money which fhe and her Hufband had laid out at the
Time that he was not worth a Shilling, and in the midft
of the Purfuit of his Caufe : And when this comes to be
coupled with that other Saying of her’s, That fbe would
not truft to his Generofity, but bind him as faft as Pen, Ink
and Paper, could bind bim, 1t makes it plain that it was ob
tained of the Plaintiff when under Force and Neceflity ;
the prefling for the Repayment being almoft as ftrong as if
{he had altually required the Bond.

And {o decreed the Bond to ftand as a Security only for
fo much as had been altually laid out with Intereft; and
lefc the Defendant at Liberty to bring his Quantum meruis
at Law for what he deferved for his Pains and Trouble.

King



In Curia Cancellarie. - 117

Procorr 2 WZ?"Z/@{/JJZ

King verfus Withers.

Harles Withers, the Teftator, being poflefled of a con- : Wzll Rep

fiderable real and perfonal Eftate, dxfpofed of it in the % fevis 1o

following Words, viz. “ I give and bequeath unto my g,

“ Daughter Mary, at her Age of Twenty-one, or Day of the Age of

wenty one,

“ Marriage, which fhall firft happen the Sum of 25001 or Marriage
and if his Son

“ And my Will and Meaning 1s, That if my Son Charles &g withose
“ fhould die without Iffue Male of his Body then living, Ifue Male,

then M. to
“ or which may afterwards be born, that then my faid havearTwen:

ty-ohe, or

“ Daughter thould have and receive at her Age of Twenty- Varriage, the
“ one, or Day of Marriage, which fhall firft happen, the father Sum

of 3500/. and

“ farther Sum of 3500/ over and above the {aid Sum of if the Sonfs fo
dying do not

“ 2500 L but in cafe the Contingency of my faid Son’s happen before

“ dying may not happen before the faid Age of my 758

“ Daughter, or her Day of Marriage, that then fhe fhall or Mariage

M. then fhe

“ receive and be paid the Sum- of 3500/ whenever it o e
“ might af:ter happen.” Then he devifes his real Eﬂete X};;’;'“}f:,’h;;
to his Son in Tail; and for want of {uch Ifflue, Remain- pen. Then

devifes his real

der to his Brother in Fee- then goes on thus: “ And Eﬁaée to C.
5 O0n m

“ my Will and Meaning is, that the Lands and Premiffes by Male,
« hereby devifed fhall be liable to, and chargeable with Remainder to

his Brother in

¢ the Payment of the faid Sum of 3500 I whenever it Fee: And de-
clares his Will

“ fhall become due and payable;” and dirells, that in cafe co be, that his
of Failure of Iflue of his Son, his Daughter,’ her Heirs or l{“:“l‘fjb‘}zv‘fjd
Afligns, fhould join in a Surrender of fome Copyhold that Paymene

whenever it

Lands to the Ule of his Brother, otherwife the Legacy becomes due;
of 3500/ to be void. and direfls,

Failure of If-
fue of C. M. her Heirs and Affigns, fhall join in a Surrender of fome Copyholds to the Ufe of his
Brother ; otherwife the Legacy of 35001 to be void. The Father dies; the Daughter marries, having
attained T'wenty-one, and dies in C.’s Life-time ; her Hufband adminifters to her ; C. dies fans Iffue Male.
The 3500 /. fhall not fink in the Land, but fhall be raifed for the Benefit of the Adminiftrator of M. if the
perfonal Eftate be deficient. .

The Daughter marries, having attained her Age of
Twenty-one, and dies in her Brother’s Life-time, leaving
: ‘Hh the
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the Plaintiff, her Hufband, who took out Adminiftration
to her, and then her Brother dies without Iffue Male.

The Queftion was, whether the Legacy of 3500L
fhould be raifed out of the Land, the perfonal Eftate being
deficient ? and whether it was fuch an Intereft in her as
fhould go to the Plaintiff her Adminiftrator?

M. Solicitor General, Mr. Verney, and Mr. Fazakerley ara
gued for the Defendant, That the Cafe was become quite
different by the Daughtet’s Death from what it wauld have
been had the lived ; in which Cafe it might have been a
Confideration of Marriage, and an Advancement to her:
That the Hufband was a meer Stranger; and the fame Ar-
guments that might be ufed for him, could, with as much
Reafon, be ufed for the moft remote collateral Relation
fhe might have left behind her: That had this Sum of
3500 L been intended to veft abfolutely, there would have
been no Neceflity for providing for the Contingency of her
Marriage, or attaining her Age of twenty-one before her
Brother’s Death; but if it did not veft abfolutely, then
this Provifion ﬂlews, that the Teftator thought it neceflary
to provide for that only; and when another Contingency
happens, no way provxded for by him, it muft follow, that
the Plaintiff is not intitled to have this Legacy raifed ; that
this was not to be compared to Cafes where a prefent {ub-
fifting Intereft is given ro one for Life, Remainder to ano-
ther upon a Contingency ; there the Intereft is {ubfifting
in the Donor himfelf, but not {o here: For, it was never
a {ubfifting Intereft even in the Donor himfelf; and that
there was a great Difference where, at the Time of the
Legatee’s Death, it is abfolutely uncertain whether the Con-
tingency will ever happen, as in the prefent Cafe, and
where the Thing 1s certain, but only the Manner or Time
of Payment uncertain ; that: in the laft Cafe the Legatee’s
Death will not alter the Cafe, but the Reprefentative fhall
be intitled to it ; but otherwife in the former, according
to Domas, ib. 4. vit. 2. f 9. p. 10, 11, That this Cale

differed
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differed from that of Cave verfus Cave, 2 Vern. 508. for,
there the Son being, by his Father’s Will, intitled to the
Intereft, was decreed the Principal. In the Cafe of Com.
Rivers verlus Com. Darby, 2 Vern. 72. the Contingency had
altually happened by the Lord Colchefter’s having a Daughe
ter at his Death, and confequently the Portion was to be
raifed for the Benchit of her Reprefentative. That of Pins
bury verlus Elkein, 2 Vern. 758, 766. was a Demand out
of a perfonal Eftate only; and f{o not to be compared to
the prefent Cafe, where the real Eftate is chargeable as
well as the perfonal. Nor can it be refembled to that of
Buckley verlus Stanlake, Pafch. 1720. where a Man feifed of
a Reflory for Lives, devifed it to his Wife for Life, and
after her Deceafe to his Daughter, her Heirs and Afligns;
and if his Daughter fhould happen to di¢ unmarried, then
to his Wife, and her Heirs and Affigns, fubjeét to and
chargeable with two Legacies of 100 /. each to two Stran-
gers, who died before the Daughter ; then the Daughter
died an Infant and unmarried ; the Wife devifed it to
Truftees for Performance of her Hufband’s Will ; and upon
a Bill brought, decreed the Legaaes of 1004 cach to the
Reprefentatives of the two Legatees, although they bath
died before the Daughter, upon whofe Death, without
Marriage, the Eftate was deviled to the Wife, chargeab
with their Legacies.

Here was a fecond Will, viz. That of the Wife to intitle
the Legatees and their Reprefentatives to the feveral Lega-
cies bequeathed by the Hufband’s Will, and upon that Cir-
cumflance it is moft probable the Court went in decreeing
the Legacies. In the Cafe of Wilfon ver{us Spenfer, Fanuary
31, 1732, it Was a prefent Bequeft, and no Contingency,
the Twelve Months being given to the Executor to get in
the Teftator’s Eftate, and to pay this Legacy; but not at
all to create a Contingency to arife within the Year. There
is nothing to warrant the Diftinction, that where the Child
marries and dies, the Legacy or Portion {hall be raifed for
the Benefit of her Hufband ; but not where the dies an Ina
fant, and before Marriage. T he Cafe of Carter verfus Blet-

Joe,
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0e, 2 Vern. 617. is direltly againft it: Nor is it warranted

from that of Fackfon verlus Ferrand, 2 Vern. 42 4. for, there
the 500 /. was to be raifed out of the Rents and Profits as
{oon as might be; fo that whatever was raifed before the
Daughter came to Twenty-one, was then to be fepa«
rated from the Land, and remain as Money in the Execus
tors Hands ; and confequently could never merge for the
Benefit of the Heir, when once feparated from the Land:
And though, as it appears from the decretal Order, (which
was produced in Court) Debts came in fo faft that the
500 /. could not be raifed {o foon as expelled, yet the In-
tent was the {ame, that it Thould be raifed for her; and de-
creed probably upon that or fome other Circumftance not
mentioned in the Book. But befides the Authority of Carter
verfus Blesfoe, 2 Vern. 617. the Cales of Smith and Smith,
2 Vern. 92. and Tournay and Tournay, Precedents in Chan. 2 90.
are exprefs that the Child muft live until the Time the Le-
gacy or Portion becomes payable; otherwife it fhall fink
for the Benefit of the Heir. Suell verlus Dee, 2 Salk. 415.
It was allo faid, That the Words, which may afterwards be
born, make this to be a Legacy to take Effect after a general
Failure of Iffue, and confequently too remote.

Mr. Attorney General replied for the Plaintiff, That had
this Legacy been given to her, her Executors and Admini-
{rators, it would not have made the Cale any thing better
for the Reprefentative ; for, if by her Death the Contin-
gency be defeated, then the Reprefentative can never have
it : But a Contingency before it has happened, may well
veft in the Party, and confequently be tranfmiflible to
the Reprefentative: As if there be a Devife of a Lottery
Ticket to one in cafe it comes up a Prize ; the Devifee
dies before the Ticket drawn, then the Ticket comes up a
Prize; Shall not the Reprefentative have it? Many other
Cafes which might be put prove it likewife. If this Intereft
be compared to a Grant of a Rent de nowo to commence
at a future Day, then it may be releafed or extinguithed:
And if fo, it 1s immaterial whether it be aflignable or not:

And relied upon 2 Pern. 348.
Lord
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Lord Chancellor. It has been made a Queftion by the
Defendant’s Counfel, whether the Words, which may afrer-
wards be born, do not make this a void Bequeft, as being
too remote ¢ Had it been after a general Failure of Iflue,
it would not have been good, becaufe it would then have
kept in Sufpence too long; but now the Nature of the
Thing confines the Teftator’s Intent; for, though we
fhould take it in the moft general Senfe, yet the Contin-
gency muft arife within nine Months after the Brother’s
Death: So that the Objetion of its being too long in
Sufpence, is, by this plain and natural Senfe, intirely re-
moved.

The next and great Queftion is, Whether this Sum of
500l be now a {ubfifting Charge upon the real Eftate?
or, the perfonal Eftate being deficient, I fhall confider it
principally as a Charge upon the Land. Three Things
were; by the Will, neceflary to happen to intitle the Plain-
tiff’s Wife to this Legacy; Death of her Brother without
Iffue Male, Marriage, or attaining her Age of Twenty-
one; all three have happened: And now the Queftion is,
Whether another implied Contingency be neceflary to in-
title her to this additional Portion. The Words, whereby
the particular Contingency of her Marriage, or attaining
her Age of Twenty-one is provided for, have been conftrued
both ways; but I do not think that any great Strefs can
be laid upon them either one way or the other. The
Teftator might throw it in naturally enough to manifett
his Intent, that his Daughter fhould have this 3500/ al-
though fhe married or attained her full Age before her
Brothers Death : Nor will the Operation of the Words,
whereby the real Eftate is made chargeable, any way affelt
the prefent Queftion. The other Claufe, whereby the or
her Heirs are to join in a Surrender of the Copyhold Lands,
has alfo been confidered as influencing this Quettion ; but
it does not follow from thence, that what has fince hap-
pened was then in the Teftator’s View ; for, the might
have died before the had altually received the Money, al
Iti thougl
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though the Son had died without Hfue in her Life-time;
and therefore it was reafonable enough to fecure the Re-
mainder-man the better, by compelling her Heirs and Afs
figns to join, upon Pain of Forfeiture of this Sum : The
only Thing therefore to be confider’d is her Death, upon
which the Whole muft turn. It has been {aid, That where
Portions, in Cafes of this Nature, are chargeable upon
Land, they fhall {ink for the Benefit of the Heir. The
leading Cafe is that of Lady Paule verfus Lord Paulet, 1 Vers,
204, 321. This and the like Cafes have gone not upon
any Provifion of the Party, but on the Conftruttion of this
Court ; nor has the Difference between the Age being an-
nexed to the Body of the Devife itfelf, or to the Time of
Payment, ever held in thefe Cafes: The Reafon is, That
if Portions are given to be paid at Eighteen, or Marriage,
and the Party dies before that Time, the Occafion of raifing
it, viz. the Advancement, ceafes; and therefore the Reafon
of giving it fhall qualify the Grant itfelf: As an Annuity
pro Confilio impenfo & impendendo, the Counfel 1s the Founs
dation of the Grant : And {o in thefe Cafes the Provifion
for Advancement being the Reafon of the Portion, when
that fails, the Portion fhall ceafe likewife. It may be com-
pared to what is called in Scotland, Caufa data © non fecuta,
when the Caufe ceafes: It thall never be raifed for one
Purpofe when defigned for another. Indeed in the Cafe of
Fackfon verlus Farrand, 2 Vern. 424. the Court went
fomewhat farther : But the Marriage of the Child might
be the Caufe of that Decree, 500/ being intended as a
Portion, although no exprefs Provificn made that it thould
be paid upon the Daughter’s Marriage. The Cafe of Carter
verfus Bletfoe feems to be contrary ; and in both thefe
Cafes there was the {ame Circumfitance, wviz. the Death of
the Daughter after Marriage, but before the only Time
which was limited for the Payment happened. In Cafes
where the Portion is to be raifed out of the reverfionary
Term after the Tenant for Life’s Death, and to be paid at
Twenty-one or Marriage, the Child marries, and then dies,
1t would be very hard to decree it to merge. In Busler and
Duncomb’s Cafe, 2 Vern, 760. a Sum was borrowed by the

Direction
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DireGion of the Court to affift the Hufband in his T'rade;
the Term being not yet come into Pofleflion. In the Cafe
of Broome verfus Berkley, Abr. Bq. Ca. 340. pl. 7. the Lord
Trevor deliver'd his Opinion in the Houfe of Lords, that in
all fuch Cafes as this, where the Portion is contingent,
and the Child marries, and then dies, the Reprelentative
fhall have it. Indeed in Cafes where the Child dies {o
young that the Portion could never be wanted, the Court
will not decree it to be railed, becaufe there is no Qcca~
fion for it; as in Bruen and Bruew's Cale, 2 Vern. 439.
and in that of Towrnay verlus Tournay ; but there is no Pre-
cedent where the Court has dealt {o hardly with a Child
who dies after Marriage, as to take that away which was
intended for its Provifion.

It has been faid, That this being future, could not be
intended as a Provifion for her. But is not a future Inte-
reft an Intereft fiill, though not fo good as an Intereft in
Pofleflion ? It is and may be a Confideration of Marriage.
It does not indeed abfolutely veft, becaufe the Contingency
may never arife: But it is carrying it too far to fay, that
it does not veft at all. 'Why may it not veft in fuch Man-
ner as to be tranfmiflible? There is no Doubt but after
Twenty-one fhe might have releafed it, though nor have
alligned it at Law ; becaufe but a meer Poflibility in the
Eye of the Law. A Condition may defcend upon the
Heir, although no Eftate does altually delcend from the
Anceftor ; and when the Condition is performed, he fhall
be in by Defcent, becaufe of the Condition defcending.
And as this might have been releafed, I do not fee why it
thould not be tran{mifible to the Reprefentative. But if
I had any Doubt about that, the {everal Authorities that
have been cited for the Plaintiff would bind me; ; and par-
ticularly 2 Vens. 347. (where the Intereft was as contin
gent as it is here) ‘is an exprefs Authority that a contingent
Intereft is tran{miffible to the Reprefentative. The Cafe
of Bulkley ver{us Stamlake is the fame. It has been faid
indeed, that in this Cafe the Contingency was annexed,
not to the Legacy itfelf, but to the Fund only out of

which
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which it was to arife : But I apprehend that the Contins
sency went to the Whole. Nor can T help confidering that
Cafe as another Authority, that a contingent Intereft is
tran{miflible to the Reprelentative. That of Pinbury verfus
Elkin was a Devife of 80 /. to his Brother, if his Wife
thould die without Iffue by the Teftator then living; the
Devilee died in the Life-time of the Wife; then the Con-
tingency happened, and the Legacy agreed to be paid to
the Reprefentative. The Cafe of Smell verlus Dee, 2 Salk.
41%. weighs but little with me; for, Firlt, I do not think
it well reported. Secondly, The Reafon feems idle ; for,
Why may not an Incertainty be tranfmiflible as well as a-
Certainty, though perhaps not fo beneficial? This, altho’
to be raifed out of Land, cannot receive a different Con-
{ftrution from the other Cafes: For, though it is to be
raifed out of Land, it remains Money ftill ; and can any
one fay, that the Contingency upon which this was left to
her, has not happen’d? Has not fhe married ? And altho’
{he has not lived to receive it, yet the Contingency having
happen’d, it muft go to her Hufband, who is her Repre-
fentative, and who may well be thought to have married
her in Contemplation of this additional Fortune of 35004
though depending upon a Contingency.

And {o decreed it to the Plaintiff, the Hufband and Ad.
miniftrator of Mary. :

s

N. B. Upon the 16th of March 1735. this Decree was

(a) WithCofts. - 1 2 .
e affirmed in the Houfe of Peers. (a)

418.

siyrs. Porker e Rudge verfus Barker.

. A 2i oAb o 7Foree). FI7L -,
V2. 22 .g;;Z;f/ZM,mz./c.f//.

A. bequeaths < C TG o r . 7’%/??2/ . . Cc .
to his Grand- Homas Cole made his Will as follows, viz. I give

hildren, B. : . . |
C and D. ~ “ unto my Grandaughters Elizabeth and Aune, and to

oo and e My Grandfon Thomas, 10001 a-piece of my Capital Stock

piece, and the

Interett there- . < in
of to their

Ufe; and if any dies, to the Survivors or Survivor, Share and Share alike ; the Intereft to be paid to their
Father, to be improved to their Ufe; B. dies an Infant, then C. dies; the Share which C. took by ths
Death of B. fhall not furvive to D. but go to E. the Father ; who adminiftred to C. the Intereft and Prin-
tipal are to receive the fame Conftruction. ' '
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“ in the Eaft-India Company, and the Intereft thereof to
“ them for their Ufe. And if any dies, to the Survivors
“ or Survivor, Share and Share alike; and my Meaning
“ is, that the Intereft thall be paid to their Father my Son
“ Howard, to be improved to their Ule.” The Grandfon
died an Infant, by which his Share furvived amongft his
two Sifters ; then one of the Sifters dies, and the Queftion
was, Whether the Share fhe had taken by Survivorfhip up-
on her Brother’s Death thould furvive to the other Sifter,
as well as her original Legacy of 1000/ or whether that
Share taken by Survivorfhip fhould go to the Father, who
was her Adminiftrator ?

Mafler of the Rolls. The firlt Queftion is, Whether the
Intereft fhall receive a different Conftrultion from the
Principal? But I think it will not ; for, being both coupled
together, they muft receive the fame Determination.

The next Queftion is, Whether the Share arifing by Sut-
vivorfhip, which the Deceafed Sifter took upon her Bros
ther’s Death, will {furvive to the next Sifter; or, Whether
it will go to her Father, who is her Adminiftrator? And
I am of Opinion, that it does not {urvive, but goes to her
Adminiftrator. Indeed, it may be, the Teftator intended
the Whole to go amongft his Grandchildren, and no body
elfe to have any Benefit: But whatever his Intent might be,
I muft judge upon the Words of the Will ; and according
to thofe, the Limitation over relates to the Legacy only.
Had they not been diftinét Legatees, it might have been
another Queftion: But being intirely diftin€, and not
even {o much as Tenants in Common, the Cafe is the fame
as that of Bearnes verfus Ballard, before the Lord King,
Fune 1, 1727. where it was decreed for the Adminiftra-
tor. And agrees with the Lord Hol’s Opinion cited in
Woodward and Glafsbrooks’s Cafe, 2 Vern. 388. the Devife
is {everal, and the Queftion is not upon the original Share,
but upon the Share that accrued by the Survivorfhip,
which goes to the Adminiftrator, by reafon of the Words

Kk Share
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Share and Share alike, which are tantamount to the Words
equally to be divided.

And fo decreed the Share accruing by Survivorfhip to
the Father, who was the Adminiftrator of the Deceafed:

Judy 26. Moor verfus Black & al.

4. dies feifed HE Plaintiff, by her Bill, charged, That Mr. Rawlin-

£ Lands,

Swhich deftend fon died upon the 8th of Fuly 1732. feifed of feve-
o g;,;;f ral Eftates, which, upon his Death, defcended as to one
cenary : . Moiety, upon the Plaintif’s Hufband in Fee; who died the
before Receipt 2,

of Rent, or 1 1th of March next after, before any Partition made ; and
P es; that the Defendants had got Pofleflion of all the Tltle-
his Widow Deeds, whereby the was difabled from fuing for Dower at
rings a Bill to

have Dower Law, and therefore came into this Court to have her
figned, fug- ~
seitng, e Dower afligned of what Lands defcended to her Hufband.

C. had all the
Title-Deeds: Upon Demurrer refolved, That this Court will relieve in fuch Cafe. The Demurrer over-ruled.

The Defendants demurred, for that the Plaint:iff’s Right
of Dower was a Right meerly at Law, and triable by a
Jury; and that no Impediment was fuggefted why {hc
could not recover at Law.

Mr. Astorney General and Mr. Forreffer infifted for the
Plaintiff, That fhe was proper to come into this Court,
both by reafon of the Deeds being in the Defendants Hands,
without which fhe could not prove her Title at Law ; and
alfo for that the Eftate being in Coparcenary, and no Par-
tition made, the Sheriff could, upon Recovery in a Writ of
Dower, put her into Pofleflion but of a Third of an undi-
vided Motety ; and that flill Recourfe muft be had to this
Court for a Certainty, and to fet out a Part to her. The
Judgment in Dower not reducing it to more Certainty
than it was before; according to 1 Inff. 346. and that by
bringing this Bill, the Plaintiff had only done at firft what
fhe muft have done at laft.

Mr.
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Mr. Fagakerley infifted, on the other hand, for the De:
fendant, That though the Plaintiff might be intitled to a
Difcovery, yet the could not be {o to have Dower affigned
her ; that being a Title meerly at Law, and for a De-
tainer of which, Damages were to be aflefled by a Jury;
and that fhe was not intitled to the Pofleffion of the Deeds,
but that they belonged to the Defendant.

The Lord Chancellor over-ruled the Demurter upon both
Points, {aying, That there was no Poflibility for the Plain-
tiff (as appeared to him) to recover without the Affiftance
of the Deeds: For, the Effate defcending upon her Hufs
band in Fuly, and he dying upon the 11th of March after,
before any Receipt of Rent, or Partition made, fhe could
not prove a Seifin at Law te intitle herfelf to Dower.

Secondly, That fhe lay under another Difficulty, as her
Hufband’s Eftate was complicated, and that {he muft come
here for a Partition ; otherwife the. Confequence would be,
that, after ]udgment and Execution, fhe muft, at the End
of every {ix Months, be driven to her ACtion agamﬁ fuch
as held jointly with her, and who received the Profits, for
her Share, and alfo for her Damages for the Detainer ;
which would be abfurd and unreafonable.

Hudfon verfus Hudfon. Ty 30.

HE Plaintiff brought his Bill, as Adminiftrator, a- Adminifte

_ tion is granted
gainft the Defendant; who leaded That Admini- wtwo: one

f’tratlon had been granted to the Plamtxi’f and to another S e

who died before the Bill brought: And upon that Plea the frion o

Queftion was, Whether, when an Adminiftration is granted

to two, and one dies, the Adminiftration fhall ceafe and

be void ? or whethcr it fhall furvive to the other who is

il living?

The



12.8

De TBfm. S Trin. 1738.

The Court doubted at firft, and would hear Civilians:
And accordingly it was now argued by Dr. Siraban for the
Plaintiff, and by Dr. Lee for the Defendant ; and he quoted
the Cafe of Bowden ver{us Bowden, the 30th or 3 11t of 4prif
173 4. where it was adjudged in the Court of Arches, that an
Adminiftration does in {uch Cafe determine and ceafe, and
does not {urvive ; being but an Authority, and no Intereft.

Lord Chancellor. 'There are Authorities both ways 1
the prefent Cafe, viz. That of Adams and Buckland, 2 Vern.
514. where it was held by the Lord Cowper, that an Admi«
niftration would {urvive ; and that of Bowden verlus Bowden,
where the contrary was determined in the Ecclefiaftical
Court. As therefore the Precedents are not uniform, we
muft confider this Cafe according to the general Rules of Sur-
vivorfhip; which feem to be pretty much the fame both
by the Common and Civil Law. If an Eftate for 99 Years
be granted to two, if they fhall {o long live, when one dies
the Eftate is determined ; but if a Grant be made to two
for their Lives, when one dies, the Survivor fhall take the
Whole ; according to Brudenells Cale, 5 Co. 9. but in Au-
ditor Curle’s Cale, 11 Co. 1. it is held, That if an Office be
granted to two, there fhall be no Survivorfhip of it without
{pecial Words. 'We muft now confider which of thefe Cafes
refembles the prefent one moft. It cannot properly be faid
that there was any fuch Thing as an Adminiftrator before
the Statute 31 Ed. 3. cap. 11. Before that Statute, where
one died inteftate, the King, as Pater Patrie, was to take
Care of his Eftate; and this did, in Procefs of Time,
devolve from the King to the Ordinary. And the Statute of
Weftm. 2. cap. 19. which was made to compel the Ordinary
to pay the Inteftate’s Debts, looks as if they had not been
very forward in it before. But by the 31 Ed. 3. the Ordi-
nary is to grant Adminiftration ; and therefore the Admini-
ftrator is the Creature of that Statute, and is to be confider’d
accordingly. The exprefs Words of the Statute enable him
to {fue and be fued as an Executor: And fince that Time

1€
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it has never been doubted but that the Property of the
Goods was well vefted in him, fince he now reprefents the
Inteftate in every Thing. By the Wording of the 21 H. 8.
¢cap. 5. one would imagine, that fomewhat beneficial is in-
tended to the Adminiftrator, by reafon of the Perfons there
mentioned, to whom Adminiftration is to be granted, viz.
The moft lawful Friend: For, had no Benefit been intended
to him, Why might not the Adminiftration be granted to
any other as well as to the neareft of Kin? The Spiritual

Courts did indeed rake Bonds of the Adminiftrators to .

oblige them to diftribute the Eftate ; but as often as they
did {o, they were prohibited by the Temporal Courts.
Nor does the Statute of Diftributions alter the Nature of
the Office ; it makes him only to be as it were a Truftee
for the Perfons intitled to a Diftribution, and ufually for
himfelf as one of them; and then if a joint Effate at Law
will furvive, why fhould not an Adminiftration, when
they both have a joint Eftate in it? A Truft will {urvive,
though no way beneficial to the Truftee ; and the Admi-
niftrators being appointed by the Statute to come in Lieu of
Executors, the Statute has therefore made a Will for him
who is dead inteftate: And the Office of Adminiftrator is
every way to be compared to that of an Executor. It has
been faid indeed, that one Executor may do many Alts
which one Adminiftrator cannot do without the other
Adminiftrator ; but that is nothing to the Survivorfhip eis
ther for or againft it. T have all due Regard for the Deter-
minations in the Ecclefiaftical Court; but have likewife a
great deal for thofe of a noble Perfon who fat here with as
much Honour as any Man ever did: And he having de-
termined this Point in Adams and Buckland’s Cafe, 1 think
it {afer for me to follow that Authority than any other
which may have paffed in the Ecclefiaftical Court fub filentio,
efpecially when the Queftion arifes upon the Conftruction
of {everal A&s of Parliament, the Conftru&tion of which
belongs to the Temporal Courts.

And {o over-ruled the Plea.

L1 . Hervey
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wts  Herpey verfus Sir Edward Desbouvrie

Vide 5 Will.

Rep. 315, and others.

By the o THIS Caufe came on by Confent, and was thus: Sir
don, a Free- Chriftopher Desbouverie (a Freeman of London) being

man cannot

devite eicher {eifed of a very confiderable real Eftate, and poffefled of a
the orphanage

par, or the perfonal Eftate of the Value of 60cco L by hxs Will dated

Contingency
Contingency  Lamuary 21, 1730. gave to dmpe his eldeft Daughter (now

of Survivor- _ the Wife of Mr. Hervey, one of the Plaintiffs) the Sum of
amon i
Orphans. © 120001 and to his Daughter Elizabeth (another of the
anOrghande. Plaintiffs) the Sum of 70001 and to the Defendant Fobn
vife his or Desbouverie, his younger Son, 140001 and devifed all the
o the Part . Reft and Refidue of his perfonal Eftate to his Executors,
;;’}‘gﬁ;ﬁf;fd in Truft for his eldeft Son FEreeman Desbowverie, until he
fhip. But fuch {honld attain his Age of Twenty-one ; and in cafe his eldeft

Freeman may

give, by will, Son fhould die before that Age, he gave all the Refidue to
e [ow. the Defendant Yobn.

cies inconfi-
ftent with the Diftribution under the Cuftom; and then fuch Children muft make their Election, whether

they will abide by the Will, or by the Cuﬁom But they cannot abide by the Will in Part only, and take
the Benefit of the Cuftom alfo.

By a Codicil dated Fuly 17, 1732. he gave his Daugh-
ter Elizabeth 3000 L. more (which made her Fortune
100001) and thereby taking Notice that his Daughter
Amne had been fometime married to Mr. Hervey, inftead of
12000 L he gdave her but 10000/ and defired that Mr.
Hervey thould immediately, upon his Deceafe, give the reft
of his Executors (Mr. Hervey himfelf being one) a Bond,
renouncing all farther Claims and Demands of and from
his Eftate. The Teftator died {oon after, leaving no Wife,
and only the four Children above-named. About two
Years after, Mr. Freeman Desbouverie died at the Age of
Eighteen, having made his Will; whereby, after fome

pecuniary Legacies given, he made his Brother Jobn reli-
duary Legatee,

. The
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The Plamtiffs Bill was, to be let into a Share of Free-
man’s orphanage Part, as diftributable amongfl the furs
viving Children by the Cuftom, Freeman dying before
Twenty-one, who could neither devife his orphanage Share
before that Age ; nor could his Father devife it, upon the
Contingency of his dying before Twenty-one, to one Child
in Bar of the reft; the Cuftom being paramount to the
Will, and not to be controlled by it.

Mr. Attorney Gemeral, Mr. Fagakerley, Mr, Moreton and
Mr. Forrefter argued for the Plaintiffs, That, according to
the Cuftom, nothing flood in the way of the Plaintiffs
Claim ; for, that the Orphan himfelf could not devife his
Share, nor could the Father devife it over upon the Contin-
gency of his Son’s dying before Twenty-one; according to
Pate and Hatton's Cale, 1 Chan.Cafes 199. and that of Wil
cox ver{us Wilcox, 2 Vern. 558. and according to the con=
ftant Courfe of the City ; which appear’d from the follow-
ing Precedents taken out of the City Books, viz. Saturday,
~-=April 1570. “ This Day it was put in Queftion, Whe=
 ther William Offley, Merchant, who married 4une the
Daughter of William Befwick of London, Draper, and was
“ advanced in the Life of the [aid William ber Father, fhould,
“ or juftly ought to have any Part or Portion of the or-
phanage Share of Arthur Befwick, one of the Orphans of
“ the {a1d William Befwick, which drthur is deceafed, amongft
“ other the Orphans of the {aid William, after the Deceafe
“ of the {aid 4rthur, or not? Whereupon the antient and
old Records were feen and confidered ; and for that it
appeared, by the antient Cuftom of this City, that the
“ faid William Offley, in the Right of the {aid Amse his
“ Wife, ought to have, amongft other the Orphans and
“ Children of the faid William Befwick, his Part of the Or-
“ phanage and Portion of the {aid drthur after his Deceale ;
“ 1t was ordered, That the Surety’s Bond for the faid
“ Orphan fhall be fent to for the Payment of the fame
“ to the faid William Offley.” |

-
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Note ; The Cuftom was, That if the orphanage Shares
were not brought into the Chamber of London, Securities

were given for the Payment.

¢ Another to the {ame Purpofe, Friday, Fune 20, 1572,
“ Cur. Specialis Tent. die 24° Mai 1625.

“ According to the Order of this Honourable Court of
“ the 1oth of this Inftant May, we have fundry Times
“ met together, and confidered of the Matters thereby re.
“ ferred to us; and upon Examination, Perufal and Con-
“ fideration had of antient and latter Books and Records
“ of this City, we find that the Cuftom is, and {o hath
“ been taken, declared and adjudged by the Court, that
“ the orphanage Part and Portion of an Orphan of this
“ City, dying in his or her Minority, within the Age of
“ Twenty-one Years, whether Son or Daughter (if {fuch
“ Orphan Daughter, {o deceafing, be unmarried at the
“ Time of his or her Deceafe) by the Cuftom of this City
“ ought to come and be to and amongft his or her Brethren
“ or Sifters by the Father {urviving, as well advanced as
“ not advanced in the Life of the Father ; although the
“ Father of {uch Orphan, by his laft Will, fhould other-
“ wife difpofe of the {fame, or fhould die without a Will.
“ This 24th Day of May 1625. Heneage Finch Recorder,
“ Thomas Middleton, Edward Barkbam, &c. And upon the
“ Certificate a Judgment given.”

“ Another Judgment of the fame Nature, February 28,
“ 1672, 25 Ch. 2. and the fame Certificate to the Court
“ of Chancery, February 18, 1702. 1 Amn. in Feffon and
“ Effington’s Cale, Precedents in Chancery 207.”

“ Martis 3° Oltobris 16309.

“ Whereas in the Caufe, at the Suit of George Combe
“ and dnne his Wife, one of the Daughters of Walter Bur-
% o

-
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st

““ ton deceafed, late Citizen and Freeman of London, Coms
“ plainant again{t Fobn Burton and others, depending in the
“ Court of Requefts, the faid Court finding the Queftion
“ to depend upon the Guftom of this City, whether theres
“ by any Orphan of this City, under Age, may by Will
“ devife his orphanage Part or not ? or, whether the fame
“ ought not to be difttibuted amongft the reft of the Or-
¢ phans, notwithftanding the Devile by Will ? did think
“ fic that the Plaintiff’s Counfel make their Cafe concern-
“ ing the faid Point, and that Mr. Recorder and Mr. Com=
“ mon Serjeant {hall be attended therewith; and that after
“ Confideration had, to certify the aforefaid Court the
“ Cuftom of this City in the faid Point: Now this Day
“ the Cafe was prefented unto this Court under the Hand
“ of Counfel on both Sides ; and upon Advice and Coun-
“ fel taken thereupon by this Court, it was agreed and
“ ordered by this Court, that Mr. Recorder certify accord-
“ ing to the Truth and Cuftom of this City, that an Or-
¢ phan, before his full Age of Twenty-one Years, cannot
“ by Will devife his orphanage Part; but that the fame
“ ought to be diftributed amongft the reft of the {urviving
“ Orphans, according to the laudable Cuftom always aps
“ proved of.”

A Certificate of the fame Purport to the Court of Charis
cery, Fammwary 17, 1655.

The Plaintiff’s Counfel infifted, That by thefe Preces
dents it plainly appeared, that neither the Father nor the
Orphan (during his Minority) could make any Difpofition
of the orphanage Share in Bar of the Right of the furviving
Orphans; and that being eftablifhed, nothing could bar
the Plaintiffs in the prefent Cafe but the pretended Satisfac-
tion given by the Father’s Will for their {everal orphanage
Shares ; which although indeed not {fo confiderable as the
Legacies left by the Will, yet thefe Legacies could never be
taken as a Satisfaction for this Contingency ; but as to the
2500 /. devifed to each above their orphanage Share, muft

M m be
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be taken as a meer Bounty from the Teftator. That this
Cafe differed from that of Kitfon verlus Kitfon, Mich. 1712,
Precedents in Chan. 351. and Eg. Cafes 28. where the Wife
was obliged to take either by the Will or the-Cuflom; for,
that upon the Hufband’s Death there was a prefent Riglic
vefted immediately in the Wife, which the Will (if fhe chofe
ftanding to that) fhould be a Satisfattion for; but here was
no Right in the Plaintiffs, upon the Father’s Death, to any
Thing but their own orphanage Shares. This was a meer
Contingency to arife, not out of their Father’s, but out of
their Brother’s Eftate, and is to be confider’d only in thac
Light ; that the Cafes upon Satisfation are generally be-
tween Debtor and Creditor ; as 1s held in Lechmere and
Lady Lechmere’s Cale ; but here was neither Debtor nor
Creditor, but a meer Chance which the Cuftom gives to
every Child of a Freeman to take his Brother’s or his Si-
fter’s Share if dying under Age; and confequently the Rules
of Satisfaltion did not reach this Cafe. That had Sir Chri
flopber Desbouverie advanced the Plaintiffs in his Life-time,
it would: never have barred them from this Right of Survi-
vorfhip; as was clear fiom the above Precedents : And if
{o, it was hard to take it from them, becaufe the Advance-

ment was by Will, and not by A& executed in the Father’s
Life-time.

Mr. Solicitor General infifted for the Defendants, That
the Teftator’s Intent was manifeft, that the Plaintiffs
fhould have no more than 10000/ each; and that he had
this very Contingency in View which has happened : So
that the Queftion is, Whether the Will fhall be complied
with, or whether the Plaintiffs fhall be at Liberty to drop
that which makes againft them, and take up that which
makes for them, relying upon the Operation of the Cu-
ftom? The Defendants do not pretend that the Father had
Power to devile the orphanage Share, that is, the Share of
any of the Children that fhould die before Twenty-one, in
Bar of the Cuftom; but what they infit upon is, That if
the Plaintiffs will take Advantage of the additional Bequeft

beyond
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lbeyond the orphanage. Share, they muft comply in the

Whole with: the Will; and not comply with one Part and
waive the other. The Objetion that this was a future
contingent Right, and therefore not within the Will, can-
not alter the Cafe; for, although it was but a Contins
gency at the Time of the Teftator’s Death, yet the Releafe
of that Contingency might as well be the Confideration of
this additional Bequeft, as if it had been a prefent Right
immediately upon Six Chriffopher’s Death.

Lord Chancellor. The Queftion here arifes upon the Will
compared with the Cuftom. It is clear that the Teftator
intended: by his Will to make a Difpofition of his perfonal
Eftate: He has given his Daughter Eljizabeth 30col in
cafe his Son Freeman fhould die before Twenty-one ; and
by the Codicil gives fome additional Legacies to his Chil-
dren; but makes no Alteration, as to the Devile over to his
Son Fohn, the eldeft Son dying before Twenty-one. Had
this ftood upon the Cuftom alone, there muft have been a
Diftribution of his orphanage Share: But now it is to. be
confider’d, whether the Cuftom fhall prevail againft the
exprefs Limitations of the Will? The Cuftom is clear that
Children advanced, as well as thofe who are not advanced;
are intitled to a Diftribution : And the Reafon is, That
when. the Father advances his Child in his Life-time, it
is fuppofed to be done with regard to his prefent Circum-
ftances; and if it do not appear how much he was advanced
with 1t, it is a Bar ; otherwile, if the Quamum appear ;
for, the Father thall not have it in. his Power to advance
one more than the other upon a Prefumption that the othes
may be more fully provided for by the Death of a Third;
and therefore it is very reafonable that a Child advanced,
as well as one not advanced, fhall be intitled to a Share
upon the Death of a Brother or Sifter. It is clear theres
fore, that neither the Freeman nor the Orphan can devife
againft the Cuftom ; nor can they any more devife what
accrued by Survivorfhip than the original Share: Buc ftill
the Father may make a Difpofition by his Will, and leave

ik
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it to his Childrens Option, either to take by the Will of
ftand by the Guftom. If they choofe the former, that
will be a Waiver of the Cuftom ;- for, it would be unrea-
fonable to admit a Latitude of taking by the Will, as far as
that makes for the Party, and likewife by the Cuftom, as
far as that will go, and waive the other Part of the Will
which makes againft him. The Cafe of Noys verfus Mor-
daunt, 2 Vern. 581. goes upon that Reafon: And the Cicy
Precedents prove only, that the Father cannot by Will dif=
pofe of the orphanage Share in Bar of the Cuftom; but
do not prove, that where a Will is made, and Legacies
given by that Will, which the Child accepts of, that he
fhall notwithftanding have Recourfe to the Cuftom for his
Share ; and fo, by taking both under the Will and the
Cuftom, defeat that Provifion intended by his Father for
others. The Bond that the Plaintiff was to give, is to me
a ftrong Proof that the Teftator had the Cuftom in View,
and intended notwithftanding to make this Provifion for
his Children : For, it does not appear that either the Plain-
tiff, Mr. Hervey, or his Wife, had any other Claim or
Right to any Part of the Teftator’s Eftate but what the
Cuftom of London gave them: Nor can I ever think that:
this Contingency will give them a Right to take both by
the Will and the Cuftom: For, even {uppofing it to be
the Orphan’s Eftate, it is clear that the Teftator confidered
it as his own; and in that View, and upon that Confidera-
tion, gave the Plaintiffs the additional Sum of 3500/ be-
yond what was due to them by the Cuftom. And indeed,
in Propriety of Speech, the orphanage Shares are fo many

Demands upon his Eftate ; {o that his Expreflion is not {o

improper as may be thought. But however, his Intent is
clear ; and that muft take Place, although his Expreflions
be not {o corret as might be; and 1coool being better
than 7500 /. (which was the Amount of the Shares of each
of the Plaintiffs) with Contingencies of Increafes by the
Death of the other Children, this Bequeft of 10000 L
muft be taken as a Bar to what may happen by the Con-
tingency. I am therefore of Opinion, that his Intent

was
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was to difpofe of his perfonal Eftate in fuch a Manner, as
that if the Plaintiffs choofe to take by the Will, they fhould
be barred of what was due by the Cuftom. And fo de-
creed an Eletion ; and if they took by the Will, then to
take nothing by the Cuftom; referving to the Plaintiff
Elizabeth her Eletion until Twenty-one or Marriage ; and
that Mr. Hervey and his Wife fhould make theirs before
the firft Day of Hilary Term next.

Nn DE
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Term. S. Michaelis
9 Geo. IL

In CUuRiA CANCELLARIAZ.

12 Nowemb.

Attorney General ver{us Scot,

4-,;};‘%%;: \ q‘ NNE Ratford being {eifed in Fee of Lands in

to 5. aod bis London and in Effex, the and her Hufband levied
dies. B, dies. a Fine, and by Leafe and Releafe, February 18,

The Wite o 1711. conveyed the Premifles in London to Thomas Barker

endowedof it. gnd his Heirs, to the Ufe of him and his Heirs, in Truft
to permit the faid 4mme and her Hufband to receive the
Profits during their Lives, and the Life of the Survivor of
them, with Power to Aume to charge the Premifles with
400 1. and {ubject to fuch Power, Barker to ftand {eifed to
the Ufe of the Heirs of the Survivor of Fobn and dnne.
And by another Deed, April 2, 1712. the Effex Eftate was
conveyed in the {ame Manner; dnne died in 1713, Fobn
the Hufband died in 1723. having by his Will devifed this
Truft-Eftate to Locklay and his Heirs (who was married to
his now Wife in 1713.) and afterwards, in 1724. and
1727. mortgaged feveral Parts of the Premifles to the De-
fendant Scort.  ‘The Eftate being now to be fold, the Que-
ftion was, whether Locklay’s Wite had any Title of Dower

to
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to this Truft-Eftate, which might hereafter affe&t the Purs
chalers, fhe having infifted upon it in her Anfwer.

For the Wife were cited Fletcher verfus Robinfon, Prece-
dents in Chan. and Bawks verfus Sutton, at the Rolls, March
1733. where Dower was decreed of the Truft-Eftate ; be-
caufe there was a DireCtion that the Truftees fhould con-
vey, and therefore looked upon as an altual Conveyance.

Lord Chancellor. The Queftion is very confiderable, and
very proper to be fettled. Dower is propetly a legal Des
mand ; and here the Eftate is limited to the Truftees and

their Heirs, to the Ufe of them and their Heirs: So that
it 1s altually executed in the Truftees; and whatever
comes after can be looked upon only as an equitable Inte-
reft: For, there cannot be an Ufe upon an Ufe. The
Queftion therefore is, Whether the Feme of the Devifee
fhall be intitled to Dower at Law ? No Dower was of an
Ufe before the Statute, it being intirely a legal Demand;
as appears from Vernon’s Cafe, 4 Co. 1. And then how can
the be dowable:of a Truft after the Statute, fince no Dif-
ference can be aﬂigned between a Truft now, and an Ulfe
‘before the Starute? And Courts of Equity muft follow the
{ame Rules now as to Trufts, as prevailed before the Stature
as to Ufes. How the Difference now received, between
Tenant by the Curtefy and Tenant in Dower, ever came

to be eftablifhed, I cannot tell; but that it is eftablithed is

certain. Nor have I heard any Cafe cited to the contrary,

but that of Fletcher verfus Robinfon, which was determined
upon another Reafon, that does not affe& the prefent Cafe.
That of Bostomly. verlus Lord Fairfax, Pafch. 1712. Prece-
dents in Chan. 336. 15 an exalt Authority that a Woman
fhall not be endowed of a T'ruft; and the received Practice
of inferting Truftees to bar Dowex would otherwife be of
no Signification. For me therefore to do a' Thing meerly
upon the Authority of an obfcure Cale, (wviz. Fletcher ver-
{us Robinfon) which does not feem to have been determined
upon that Point neither, and that might perhaps fhake the
Settlements of five hundred Families, is what I cannot an-

{wer
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{fwer to my Conicience. I do not think 1t neceflary to {ay
any thing as to the Cafes where Terms are ftanding out,
as Lady Dudley vex{us Lord Dudley, Precedents in Chan. 241,
and that of Countefs of Radnor verlus Vandebendy, 1 Vern.
356. and Show. Parliament Cafes 69. For they are dif-
ferent, and are to be confider’d in another Light. Nor is
there any greater Neceflity, at this Time, of determining
the Queition where the legal Eftate is firft in the Hufband,
and confequently the Wife intitled to the Dower, and then
is convey’d to Truftees by the Hufband ; for, in the prefent
Cafe, it was originally a Truft-Eftate, and could not be
any Inducement to her in her Marriage ; for, fhe married
in 1713. and the Truft-Eftate was not devifed to her Huf-
band until 1723. ten Years after her Marriage.

And {o decreed the Wife not dowable.

14 Novm oo wdoeate [ pay verfus Law.
b Fon bt T Fosan U ke oottt (o VP,

oz 272 T ——
3 Wil Rep.WEDmund Law, the Plaintiff’s late Hufband, gave his

391. 8. C. S e .
A'Bond given +— elder Brother a Bond, reciting, that whereas the faid

to pay Money 0y und Law had been for many Years an Officer and

for procuring

the Office of M 3 3
the Office of Supervifor of Excife, by the Procurement of his Brother

Excfe, s Richard Law the Defendant, and that the {aid Richard Law
within the . .
sear. 5 &5 6 had promifed to ufe his utmoft Endeavour and Intereft to

oa. 6. 2gant procure him to be advanced to the Office of Colle&or of
fices; andfalls the Excife, upon Condition that the faid Edmund Law

within the

Reaton of  {hall pay to the faid Richard Law 101 per dnn. fo long as
mooss  he fhall continue Supervifor (his then Office) and 201 per

Brocage-

Bonds.  Amm. as long as he fhould be ColleCtor: The Condition
decreed it 0 therefore was, That if Edmund fhould pay the faid 104
up to be can- A0d 20 1. per Amn. e Edmund Law paid one Sum of 10/,
oo In. 20d died inteftate ; and the Defendant Richard Law broughe
juétion.  an Action upon the Bond againft the Plaintiff, the Widow

and Adminittratrix of Edmund ; and fhe thereupon brought

her Bill to fet afide this Bond, and to have the 10/, re-

funded.
Lord |
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Lord Chancellor. 1t is agreed on all Hands that this Bond
is good at Law: Wherefore the Reprefentative of the
Obligor is obliged to come hither for Relief. The general
Head of Relief goes upon Fraud and Impofition ; of which
there is nothing fuggefted in the prefent Cafe, but the
whole Confideration appears in the Condition. The Que-
ftion is, Whether this be {fuch a Bond as a Court of Equxty
ought to relieve againft ?

This is but one Agreement although refpelting two Pes
riods, viz. That of having obtained the Office of Super:
vifor, and that of procuring the Colle¢torfhip: And then
the Condition is to pay two feveral Sums. It relates to an
Office which is certainly within the Statuze 5 & 6 Ed. 6.
For, it concerns the:King’s Revenue, and cannot be exe:
cuted by Deputy ; and no body can fay but that the Sale
of Ofhices within that Statuze is a public Mifchief; the Le-
giflature has adjudged it to be fo. And although this be
not diretly a Sale within the Starute,. yet it is in Effelt the
{ame ; there being little or no Difference between a Coms
miflioner’s taking a Sum of Money, and another Perfon’s
taking it to influence the Commiflioner: The Inconveni<
encies are the fame ;- {ince thereby the Perfons appomtmg
are deceived, and {o is the Public ; and there 1s a very
{trong Prefumptlon that the Perfon fo giving is not duly
qualiﬁed for the Execution of the Office: And in this very
Cale it appears that the Obligor was fufpended. The Ob-
Jeé’cxon, That this being a Penal Law is not to be extended
in Equity, is eafilly anfwered; for though Penal Laws are
not to be extended as to Penaltles and Punifhments; yet if
there be a public Milchief, and a Court of Equity {ees
private Contralts made to elude Laws enalted for the
public Good, it ought to interpofe. Here is a Bond given
for future Alls, as well as for {uch as are paffed ; and
which is the {fame as if given to a Commiflioner for a dis
re¢t Sale. And indeed had there been no Precedent of
the fame Nature, I fhould have had Courage enough to
have made one in the prefent Cafe: But I {hall be abune

Oo dantly
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dantly warranted by what the Court has done in Cafes
within the fame Reafon. Bonds of Refignation are not
intirely parallel ; for, the relieving or not relieving againit
them, depends upon the Ufe made of them ex pof? fatto;
and Bonds given in Fraud of Marriage are relieved aguintt,
by reafon of the Extortion and Impofition which attends
them ; as in the Duke of Humilton’s Cale, 2 Vern. 652.
But Marriage-Brocage Bonds fall direftly within the Reas
fon of this Cafe, being intirely a voluntary A¢t; nor does
the Court interpofe therein for the particular Damage to
the Party only, but likewife from a public Confideration ;
Marriage greatly concerning the Public.  And it is no
Objection, that the Point of relieving againft them hag
been {ettled but lately ; for, it was fettled upon very great
Confideration, and there are now many Precedents of it:
If ‘therefore in this and the like Cafes this Court does in-
terpofe and regulate Things of a public Nature, as in the
Cafe of a young Heir’s entering into unreafonable Con-
tralls during the Life of the Parent; why fhall it not do
the like in the Cafe before us, the Inconveniencies of
winking at fuch Practices being plain and obvious toever

Man’s Underftanding? Some Cales have been cited for the
Defendant, none of which-come up to our prefent Cale;
as Lawrence ver{us Bragier, 1 Chan. Ca.”72. where it does
not at all appear what the Office was, and the only Que-
ftion there 1s, Whether the Party fhould pay for the Time
he was difpoflefs’d ; that of Beresford verlus Done, 1 Vern.
98. related to a Commiffion in the Army: And no Law
prohibits the Sale of fuch, no more than it does that of
Purfer of a :Ship; which was Symmonds verfus Gibbons,
2 Vern. 308. That of Lockner verfus Strode, 2 Chan. Ca. 48.
had nothing illegal in it; for, the Payment was'not to be
abfolute, but only in cafe the Profits amounted to 400 /.
or more, befides the whole Profits belonging to the Sheriff
himfelf, that was but a Refervation of what was his Right,
viz. the Profits of the Office. And in that of Bellamy
verfus Burrow, the fole Queftion was, Whether that Of-
fice was capable of a Truft? So that none of thofe Cafes
come near to the prefent one; which is clearly within

the
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the Mifchief of § ¢& 6 Ed. 6. and therefore not to be
endured.

And therefore decreed the Bond to be cancelled, and a

. . * And tho’ a
perpetual Injunction. * ; new Cafe, yet

Defendant or-
dered to pay

Cofts. 3 Will.
. Rep- 394.
Ex parte Lyne, a Lunatick. 14 Nowend.
Q
HE Cuftody of the Lunatick’s Eftate was granted to A Cuftody of

a Lunatick’s

Hufband and Wife, the Wife being next of Kin tO Eftute granted
the Lunatick: The Wife died, and the Lord Chancellor held, e

3 Feme (the

That the Hufband’s Right to the Cuﬁody of the Lunatick’s Feme fb;;l;’[%

Eftate was determined, it bemg a joint Grant, arid a meer decermins on
eath.

Authority without any Intereft ; and f{aid, It had been 10 ™

determined in the Lord King’s Time.

‘ ; . 13 No-umf.
g0 70 B[ TETLUS Mgbm

SIR Edward Nichols being {eifed in Fee of feveral Lands 4. feifed in
in Northamptonfbire and elfowhere, duguff 12, 1708. Tonie ma
made his Will; whereby he devifed his Marior of Faxton, 7 ecmens in
and Lands lying there, and other Lands in the Will men- fees co apply
tioned, to Truftees and their Heirs, in Truft for the Plain- for charitible
tiff Fane Kenfey, and the Lady Sufamm Danvers her Sifter, Lo e
and all other his Meffuages, Cottages, Clofes, Woodlands the C;‘;:*;:f
and Tenements whatloever in Faxton, Haflebitch, Subby and void; the
Hardwicke, in Norshampronfhire, and all other his Lands and poy ;fef]g::"
Tenements not therein after devifed, upon Truft that his

faid Truftees, and the Survivor of them fhould, out of the

Rents, TTues and Profits, yearly for ever, pay the Sum

of 30/ a-piece, without any Dedution, to the {everal Vi-

cars, for the Time being, of eight {everal Vicarages in his

Will named, for the Augmentation of their Vicarages ; and

that whenever the Profits of thofe Lands amounted to

more than the yearly Payment, and his Truftees Expences,

that then the Surplus fhould be difpofed of in fuch chari-

table Ufes as his Truftees thould thmk fit ; the Teftator
died,
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died, leaving the Plaintiff and the Lady Sufanna Danvers
his Heirs at Law ; which latter died foon after, without
TTue ; and now the Church of Hardwicke becoming void
(which was full at the Time of the Teftator’s Death) the
Plaintiff brought her Bill to have the Prefentation : For,
the Advowfon not pafling by the Devife to the Truftees,

did belong to her as Heir at Law.

ghe Truftees and Vicars infifted in their Anfwer, That
by the general Devife the Advow{on paffed; and that the
Teftator intended it to pafs to make up what Deficiency

might be in the Eftate.

Lord Chancellor. 'The Queftion is, Whether the Advow-
fon pafled to the Truftees by the Will? And I rather in-
cline to think, that by the firft Words it does not pafs,
there being Lands hing and being at Hardwicke to {atisfy
thefe Words; and an Advowfon being but a Right of Pre-
fenting, cannot be faid to be fituate. Nor am I clear that
the Word Tenements, which has been faid to carry the Ad--
vowfon, does extend to incorporeal Inheritances: But I do
not think it néceflary to enter into that Queftion at this
Time. And I fhall confider it a Devife to the Truftees, {o
far as it may be beneficial to the Charity, but not where it
cannot be any way beneficial to it; as in the prefent Cafe,
the Church being atually void, and confequently cannot
be beneficial ; for, no Money muft or can be taken for the
filling it; and if fo, the Rule, That whatever is not difpofed
of remains in himfelf, muft take Place, and the Heir at Law
confequently be intitled to this Prefentation, there being
no Provifion that either the Truftees or the Charity fhould
have it. It has been faid indeed, that this might be a be-
neficial Devife, by the Truftees felling the next Avoidance;
but as he has made no fuch Provifion, I do not think ic
proper by fuch a Conftruction to advance a Thing which
would be much better if intirely prohibited ; efpecially
in the prefent Cafe, where it cannot be proved that
he intended any fuch Thing. In Cafes of Mortgages, the
Mortgagor prefents to every Avoidance before Foreclo-

{ure :
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fure: For, the Lands being but a Pledge in the Mortgagee’s
Hands for the Payment of his Debt, he can receive nos
thing but what may be acccunted for in its Nature ; which
a Prefentation cannot be; and therefore he fhall not
have it.  So in Atherton verlus Sir Walter Calverley, the Tru-
ftees having no Intereft, only a bare Power of Nomina-
tion, the Right of Prefentation was' decreed to be in the
Infant. As therefore this particular Turn is not to be
given away by the Will, and fince nothing is intended for
the Truftees but a Reimburfement of their Charges, and
this cannot be applicable to the Charity, I think this Turn
belongs to the Heir at Law, and that her Prefentee muft
be admitted.

A Cafe was made for the Opinion of the Judges of B.R.
Whether the Word Tenements, in the Will, would pafs the
Inheritance of the Advow{on to the Truftees?

/ . 22 Nowert.
burss. o, Chapman verfus Bliffert. )

]Ofepb Bliffets devifed all his Freehold, Copyhold and ;3,;252;2%’:,’5

Leafehold, and all his real and perfonal Effate not prhold and

therein before devifed, to three Truftees, their Heirs, Exe- and al hiszeal
ant per ona.

cutors and Affigns, in Truft to pay his Son Ifaac Bliffett Egace not be-
27 L Quarterly ; and if he married with Confent, then foredeviftdto

threeT'roftees,

double the Sum; and if he fhould have any Child or Chil- their Heirs,

Fe. in 'Troft

dren, he gives the Reft and Refidue of the yearly Rents to pay hisson

and Profits of his faid Truft-Eftate, over and above the faid & * 475

yearly Payment, to be applied, during the Life of the faid o nare.

Son, for the Education and Benefit of {uch Child or Chil- chitdren ;

: 5 : he R
dren: And then he goes on in thefe Words, viz. “ After yq RZﬁi“edsf

“ my Son’s Deceale, I give one Moiety of the {aid Truft- ring 2. Life,

for the Educa-

P p “ Eflate tion and Be-

nefit of fuch

Child or Children; and after B.’s Deceafe, a Moiety of the Truft-Eftate to fuch Child and Children as he

fhall leave, their Heirs, {5'c. the other Moiety to the Child and Children of his Grandfon C. and every other

Child and Children of his Daughter §. their Heirs, £&F¢. And if B. die without Iflue, the firft Moiety to C.

and other Child and Children of S. and their Heirs, {'c. and dire@ts an annual Payment te fuch Wife as B.

fhall marry. The Teftator died; B. married, and had Iffue a Son and Daughter, and died ; afterwards C.

married, and had Iflue 2 Daughter, and died : The Limitation to the Daughter of C. is well fupported by

the Eftate in the Truftees ; or, if not, is good as an executory Devife ; and the Profits, &¢. fhall go to
the Children of B.
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Lad

Eftate to fuch Child and Children of my faid Son as he
¢ fhall leave, their refpeCtive Heirs, Executors and Af-
“ figns, and to the Survivor ; and the other Motety I give
to the Child and Children of my Grandlon Fofeph
Dickenfon, and every other Child and Children of my
Daughter, their Heirs and Alligns, and the Survivor of
“ them. Then in cale Ifaac die without 1ffue, the firft
“ Moiety to Fofeph Dickenfon and other Child and Chil-
“ dren of Sarab and their Heirs, Uc.” Then by another
Claufe he appoints 160 per Anwnum as a Jointure to any
Wife his Son Ifzac thould marry, in cafe he married with
Confent ; and gives to his faid Grandfon Fofeph Dickenfon
301 per Annum for his Maintenance, until his Age of Fif-
teen, and then 200 . to put him out Apprentice : Soon
after the Teftator died. In the Year 1712. Ifaac Bliffess,
the Teftator’s Son, brought his Bill for a Dilcovery, and it
was decreed (inter alia) by Lord Harcourt, That the Sur-
plus of the Profits of the Teftator’s real Eftate (over and
above the feveral Payments directed by the Will) and the
Produce of the perfonal Eftate fhould be improved for the
Benefit of {uch Child or Children as the {faid Ifaac fhould
have; and that after Ifaac’s Death, and upon his having
a Child, all Parties interefted fhould apply to the Court.
Soon after, Ifaac married with Confent ; and having Iffue
a Son and Daughter, applied to the Court for farther Di-
reCtions : Whereupon it was decreed by the Lord Cowper,
that the Produce of the Surplus of the Teftator’s Eftate to
the Time that Ifasc had a Child, {hould go in Augmenta-
tion of the faid Surplus; but that the Produce of fuch
Surplus, from the Birth of Ifaac’s firft Child, fhould be
paid to him for the Maintenance of his Children during
his Lite ; and that at his Death the Eftate thould go accord-
ing to the Limitations in the Tettator’s Will.  Ifaac Bliffes
continued accordingly to receive the Surplus Profits until
his Death, which was upon the 10th of O&ober 1728,
leaving a Son and two Daughters, the now Defendants.
About two Years after Ifaac’s Death Yofeph Dickenfon mar-

ried, and had IfTue the Plaintiff his only Daughter, and
died {oon after.

o~
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This Caufe was £rft heard at the Rolls, where it was
decreed for the Plaintiff; and that the Produce of the
Surplus of the Teftator’s real and perfonal Eftate incurred
after his Death, and before Ifaac had a Child born, {hould
not go to fuch Child, but fhould go in Augmentation of
the Refiduum of the Teftator’s Eftate.

And now coming on to be reheard, two Queftions were
made ; Firft, Whether the Children of Fofeph Dickenfon
took by way of executory Devife or contingent Remain-
der? for, if they took by the latter, then the Plaintff
could never take, fhe being born three Years after Ifaac’s,
-the particular Tenant’s Death. The fecond Queftion was,
What fhould become of the Surplus of the real and perfo-
nal Eftate of the Teftator from his Death until the Birth of
Ifaac’s firft Child? Whether it fhould go to the Children

of Ifaac, or whether it thould go to the augmenting the
Refiduum ?

Mr. Attorney General, Mr. Verney, and Mr. Fagakerley are
gued for the Defendants, That the Rules of Trufts vefted
were the {ame as thofe of Eftates limited to Ufes at Law;
and that no Rule was better known than that the Remain-
der muft veft eo Inflante the particular Eftate determines.
That the Danger of Perpetuities was equal in Trufts and
legal Eftates; and that executory Devifes were no more to
be favoured here than at Law. That where nothing goes
to the Heir at Law as undifpofed of until the Contingency
happens, upon which the Devifee’s Intereft is to arife, then
it is a contingent Remainder. That here was no Defcent
to the Heir in the mean Time, the Whole being difpofed of
during the Life of Ifasc. And though Part of the Profits
were to be laid out, during his Life, for the Benefit and
Education of his Children, and there were Children born
before his Death, that did only veft their Intereft in them
in their Father’s Life-time ; and there being a compleat
Difpofition of the Profits during the Life of Ifasc, makes
it a Freehold of the Truft in Being, as to the whole Truft,

IR
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piz. Part to himlelf, and Part to. his Children. Befides,
no more is executed here in the Truflees than is {ufhicient
to ferve the Purpofes {pecified during the Life of Ifzac ; and
both the Truft-Eftate and Intereft determine with his Life:
For, the Truftees cannat have a greater Eftate by Impli-
cation than what the exprefs Words give them, -unlefs the
Purpofes direfted neceflanly require it; the Court never
extending the ConftruCtion againft the vefting of Ufes,
Now, after Ifaac’s Death, the legal Eftate is devifed, Part

to his Children, and Part to the Children of Fofeph Dicken-

Jon 5 and is deviled by verba de prafemi, which are only
proper for a Remainder, and to make an Ufe executed : For,
whenever the Devile is in verbis de prefenti, and the Teftator
intends a prefent Devife, no Falt can alter it: And if it
caninot take Effe@ as fuch, it thall rather be void than be
conftrued a future Devife ; the Confequences being no In-
gredient in the Conftruction. This appears from the Cafe
of Scatrergood ver{us Edge, 1 Salk. 229. where it was agreed,
That if the Words had been to a Child to be born, it
would have been good by way of éxecutory Devife; but
being to Truftees for eleven Years, and then to the firf}
Son of 4. in Tail, who had no.$on at that Tume, that it
was void ; there being po Perfon in Effe capable of taking
at that Time. The {fame Determination was in Goodrjghs
and Cornifbe’s Cafe, 1 Salk. 226. in both which Cafes it was
impoflible to fupport the Devife but as a future one ; yet
the Teftator having devifed by verba de prefenti, the Court
would not make a Conttruction in Favour of the Party not
born. 'What has been {aid for the Plaintiffs, that this was
not too remote a Contingency becaufe confined to arife
within the Compafs of a Life, is agreed: Buc the Queftion
1, Whether it was the Teftator’s Intent to pals it in thac
Manner? and if it was not, then it muft be a contingent
Remainder ; and as {uch, by its not taking Effe&t in due
Time, upon the Determination of the Eftate of Freehold
in Ifaac, is void, and can never arife.

Mr. Solicitor General replied for the Plaintiff, that al-

though the Devife was in verbis de prefenti, yet confidering
the
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the whole Frame of the Will, it was evident that the Te-
flator’s Intent was to extend it to the Children born there-
after, the Words being ufed promifcuouily, and making no
Difference between the Children already born and thofe to
be born. And in Scastergood. and Edge’s Cale there was
nothing to fhew the Intent to be to take in the Children
unborn : Whereas the Claufe in the Will, whereby, upon
the Death of Fofeph and his Daughter without Children,
he gives their Moiety to Ifaac’s Children, fhews plainly thac
he muft mean Children to be born, fince he knew that
Fofeph had no Children at that Time; and that he, by
another Claufe, provides a particular Maintenance for him
until his Age of Fifteen: Nor was it more reafonable to
conftrue this to be an Ufe executed in the Truftees only
during Ifaac’s Life, and then to determine; for, there are
many other Purpofes in the Will to be ferved by them;
which do not any way depend upon Ifaac’s Life, as the
Annuity given to his Wife, the Direftion about putting
out Boys to Apprenticefhip, and others which are quite di-
ftint from, and have no Dependency upon Ijaac’s Life ;
but cati arife no way but from the Truft-Eftate : And fures
ly it could never be his Igtent to make fuch a Difpofition
as would be liable fo {foon to be defeated by the Determis
nation of the Truftee’s Eftate, but rather to continue the
Ufes for the Benefit of all that were named ; which could
only be done by the Continuance of the Truftee’s Intereft ;
And the Words being well able to bear that Conftruétion,
it 1s the moft reafonable way of taking his Intent.

Lord Chancellor. 'The firft Queftion is, Whether this

. Limitation to the Plaintiff be good or void? It has been
faid, That the Truft-Eftate determining upon Ifaac’s

Death, the Limitation to Fofeph’s Children was of a legal

Eftate, and being by verba de prafenti, could enure only as

a contingent Remainder ; and confequently the Plaintiff

could never take, becaufe not in Effe at the Determination

of the particular Eftate by the Death of Ifasc. The whole

depends upon the Teftator’s Intent, as to the Continuance

of the Eftate devifed to the Truftees, whether he intended

Qq the
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the whole legal Eftate to continue in them, or whether on-
ly for a particular Time or Purpofe : If an Eftate be limited
to A. and his Heirs, in Truft for B. and his Heirs, then it
is executed in B. and his Heirs: But where particular
Things are to be done by the Truftees, as in this Cafe the
feveral Payments that are to be made to the {everal Perfons,
it is neceflary that the Effate fhould remain in them fo
long at leaft as thofe particular Purpofes require it. No
Authority has been cited to warrant the Doltrine, that in
cafe of fuch a general Limitation to Truftees as the prefent
Cafe is, that they fhould have but a particular Intereft,
and then that Intereft to determine ; fuch a Cafe might in-
deed be framed, but was never intended here ; there being
many Purpofes to take Effe€t, which might endure longer
than the Life of Ifaac; and the taking it in {o confined a
Senfe, would be making a forced Conftrution to difappoint
the Teftator’s Intent, which was to make an mtire Difpo-
fition of the legal Eftate to the Truftees.

Confidering it therefore as a Truft-Eftate, the Queftion
is, whether this Limitation to the Plaintiff fhall enure by
way of executory Devife or contingent Remainder ? and {
think no Objection againt its taking Place as an executory
Devife, that it is limited by verba de prefenti : For, it ap-
pears that Fofeph was very young at the Time of the De-
vife, and the Teftator’s providing a Maintenance for him
until he fhould attain to the Age of Fifteen, is a Proof of
his knowing that Fofeph had no Children at that Time;
it being intirely improbable that he fhould have any in Be-
ing when he was himfelf of {o tender an Age at the Time
of the Devife: So that although the Words be in pr.ofenti,
they muit be taken in a future Senfe, in order to ferve his
Intent ; which appears manifeftly to be, that the Children
of Fofeph thould take in its Creation; therefore it was
Executory. But then it has been {aid, That when Ifasc
had a Son born, the Remainder vefted in him, and con-
fequently the Limitations to the other became vefled Re-
mainders likewife ; and the Remainder-men not being in
rerum Nagwra at the Time of Ifaac’s Death, this Remainder

can
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can never arife. But in regard to Trufls, the Rules are not
fo ftrilk as at Law; for, the whole legal Eftate being in
the Truftees, the Inconveniency of the Freehold’s being in
Abeyance, if the particular Eftate determines before the
Contingency (upon which the Remainder depends) does
happen, is thereby prevented; there being always a fuffi-
cient Tenant to the Precipe ; the Defe of which was the
fole Mifchief the Law provided againft. And even the
Reafon is not now fo ftrong, as when real A&ions, which
can be brought againft the Tenant of the Frechold only,
were more in Ufe. The Whole therefore being in the
Truftees, {upports the feveral Ufes that are to arife out
of their Intereft, which continuing in them until the Birth
of the Plaintiff, whether it be taken as a future Limitation,

or as a contingent Remainder of a Truft, is good either
way.

The next Queftion i1s, What fhall become of the inters
mediate Profits from the Time of the Teftator’s Death
until the Birth of Ifaac’s Son? Upon this Head, and in this
very Cafe, there have been two different Decrees: The
firft by the Lord Harcours, who thought thofe Profits thould
belong to the Children of Ifaac when born; the other by
the Lord Cowper, who was of Opinion, that the Children
had no Right to them, but that they fhould go in Augmen-
tation of the Truft-Eftate. I am at a Lofs how to determine
between two as great Men as ever fat here: But the
Whole being open before me, I muft give my Judgment in
the Manner which {eems to me moft reafonable. He gives,
in cafe Ifaac Thould have any Children, the Reff and Refi-
due of the yearly Rents and Profits for the Education and
Benefit of {fuch Children. Now the Words Ref# and Refidue
are Words of Relation, and Part of {fomewhat that went
before ; the preceding Difpofition being of yearly Rents
and Profits, the Words Reft and Refidue muft be applied to
them, and not to the Capital, which was not given away
before. "Indeed had thofe Children never been born, then
they could never take ; but when they are born, how can
I determine that they fhall not take what is exprefly given

to
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to them without any DiftinGion between Profits before and
after their Birth? The Words Benefit and Education make
it plain that they are intitled to them all abfolutely and

intirely.

And fo varied the Decree at the Rolls as to this laft only,

B+ i B0, YOLIYS Aty

3 will. R Y Ofeph Afbton, by Will, gave to his Nephew Henry A_/btoﬂ;

84.
Y fievites 0 9 and two other Perfons, the Sum of 6000 /. South-Sea

ois Mephew - Annuities ; upon Truft, as foon as conveniently might be
South-Sea An- after his Death, to {ell and lay out the fame in a Purchafe

ities, to b . : 4
ad ont . Of Lands, to be fettled on the Plaintiff for Life, Remain-

fonds and der to his Iffue; and afterwards by a Codicil, dated three

frl:li?)t)iffgoé?::?i Days after, taking Notice that he had giw;n his Truftees
taking Notice fich a Sum, gives 1200/ to be laid out in Land to the
o oo B fame Ufes, and made his Nephew Executor: The Teftator
fame Ules; died, leaving a very cgqﬁderable pe?fonal Eftate 5 but had
his Exccatory only 5360/ in Annuities at the Time of the Will made.
fefied of ' 1The Queftion was, Whether it thould be made up 6000l

poge Ferore or, whether only the Teftator’s {pecific Fund paffed by
only 5360/ the Will ? It had been decreed at the Rolls to pafs no-

in South.Sea . - ..
Amaitis: . thing but what the Teftator had in Sowsh-Sea Annuities.

Annuities :
This is a fpe-
cific Legacy ; and this Court will not decree the Deficiency to be made up out of the other perfonal Eftate,

Lord Chancellor. 'This is a {pecific Legacy : The Te-
ftator has given 6000/, South-Sea Annuities Stock, having
at that Time but 5360/ And if a Man devile a Thing
which he hath not, it is not fuch an Eftate as a Court of
Equity can relieve againft. If in this Cafe he had actually
had as much as he devifed, but before his Death had fold 2
Part, it had been an Ademption for fo much : But here is
no Ademption ; for, he having no more than 5360/ no
more can pafs. Specific Legacies are different in their
Nature from all others ; for, if there be a Deficiency of
Affets, there fhall be no Abatement of the fpecific Le-

gacy
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gacy : And on the other Hand, if the Teftator alien any
Part of it, or the Whole, the Legatee has no Claim on any
other Part of the Eftate ; and in this Cafe, this being a
{pecific Legacy, and the Teftator not having {o much at
that Time, no Relief can be given to the Legatee: It is 4
Miftake in the Teftator, but fuch as cannot be helped here.
If a Man, through a Miftake, devifes the Inheritance of an
Eftate which he really hath not, this Court cannot put the
Devifee in a better Condition than the Will has left him.
Nor is this to be compared with the Cafe in 2 Leon. where
it is held, That if one devifes his Land in fuch a Place,
and has no Land, but only Tithe in that Place, the Tithe
fhall pafs; for, otherwife there would be nothing to fatisfy
the Devife: But if one devifes his Lands, exprefling them
to be of the Value of 600/ and they prove to be worth
but 500l this Court can make no Addition; for, being a’
{pecific Devife of the Eftate, the Devifee muft take it as
he finds it,

And fo affirmed the Decree.

| /” 53 Decemb,
femiZze=  Cray verlus Rooke. e
A Bond given
to a kept Mi-

BILL brought by the Son and Heir and his two Sifters srefs for the

Maintenance

to have a Diftribution of their Father Feremiah Cray’s o yer ang

. . . ) Provifion f
Eftate, and to fet afide a Bond given by his faid Father to Covifon fora

the Defendant Katherine Rooke, in the Penalty of 20001/ to by the de-

pay her (whom he had formerly kept as his Miftrefs) the o aaTor e
yearly Sum of 8o/l The Defendant infifted by her An- L‘}Sf]‘z‘gﬂfn;’fe
{wer, That the Bond was good ; that fhe being a Woman Children or -
of Virtue, and intitled to fome Fortune, was prevailed obiaimed by

upon, by large Promifes, to live with the faid Feremiah ;7 Bt

Cray 5 whereby fhe greatly difobliged all her Friends; and peid ous of thé

that the and Feremiah Cray cohabited from Fanuary 1728. fateunilafter

“to 4pril 1731. when the faid Crap, for making fome Pro- gb sor

vifion for her Child (then about two Years old) executed fall be paid
out of the real

this Bond, without any Fraud or Impofition, whereby he Etae,ifthere

be one, in cafe
Rrx bound the perfonal
Eftate falls
fhort,
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bound himfelf and his Heirs in the Penalty of 2000/ for
the Payment of a yearly Annuity of 8ol per Ann. for her
Maintenance and that of her Child; the {aid Feremiah
Cray being then about marrying (which he afterwards did)
the Plaintff’s Mother.

The Mafler of the Rolls had decreed the Annuity, fe
cured by the Bond, to be paid after all other Creditors,
whether by Bond or Simple Contrac, this being a voluntary
Bond; and that in that Courfe of Payment a Fund fhould
be fet a-part out of the perfonal Eftate ; but had given no
Diretion whether the real Eftate fhould be chargeable with
this Annuity in cafe of a Defelt of the perfonal Affets.

Wherefore the Defendant Rooke appealed, and it was
infifted for her, Firfl, That this Bond was not to be con-
fider’d as a meer voluntary Bond: That the Defendant
Rooke appear’d to be a virtuous young Gentlewoman before
‘unhappily feduced by Mr. Cray; that this was Premium
Pudoris, c. and Confiderations may arife as well by {uf-
fering Lofs and Damage at the Inftance of another, as by
giving Money, &c. And that in Harris and Marchionefs of
Annandale, decreed Fume 25, 1927. and affirmed in the
Houfe of Lords, March 19, 1728. a like Bond was to be
paid in a Courfe of Adminiftration, and not poftponed,
e, And in Ord and Blackest, decreed by Lord Mucclef-
field, it appearing that Sir William Blackett had feduced the
Plaintiff, a young Lady of 10000/ Fortune, and {ettled
upon her 300/ per Aun. Annuity, by a Deed, which was
not an effe@tual Conveyance, {o that the could not recover
at Law. This Court interpofed, and decreed againft the
Heirs at Law of Sir William Blackess.. So in the Cafe in
the Exchequer, cited in Harris and Lady Annandale, in Eq.
dbr. 87. pl. 6. where a Man granted an Annuity to a
Woman of 30/ per 4mn. out of Lands he had no Title
to: The Court decreed him to make a good Grant, ¥

And therefore the Court would not conﬁder the Grantees
as meer Voluntiers.

It
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It was alfo infifted, That if the Bond was to be cons
fidered as voluntary, and to be poftponed to Creditors by
Simple Contralt ; yet as it affeCted the real Eftate, and no
Pretence to {et it afide for Fraud, the Bill, fo far 4s it
fought on Behalf of the Plaintiff the Heir at Law to {et the
Bond afide, ought to have been difmiffed, and the Plaintiff
left to her Remedy at Law againft the real Eftate, or {ome
Provifion made by the Decree for the Defendant Rodke to
have Satisfaltion out of the real Eftate, &e.

Mr. Aitorney General for the Plaintiffs, This at beft is to
be confidered as a voluntary Bond. There is a Difference
where fuch Bonds, . are given before feducing, and
where after, and this appears to be long after: And it
would be ftrange to put fuch Bonds, &¢. upon a better
Foot than Bonds and Securities given after Marriage, which
are always deemed voluntary, Je.

As to the Cafe of Ord and Blackest, and thé other Cafe
in the Court of Excheguer, they are founded upon this j
That though a Bond or Conveyance be at firft voluntary,
yet if the Party who gives it does afterwards by Fraud de=
firoy or endeavour to defeat it, Equity will relieve againft
the A& of the Party himfelf. And fo was the Cafe of Pir¢
and Pisz at the Rolls; where it appearing that the late Go-
vernor Pitt had granted the younger Son (the Plaintiff) an
Annuity of 30014 per Annum, in order to qualify him for
Member of Parliament, and afterwards got the Deed and
burnt it; it was decreed againft the eldeft Son, the Heir
at Law, to make it good. :

Lord Chancellor. No Relief in Equity can be had upon
this Bond. Hete is no Pretence of Fraud, and therefore no
Reafon to relieve againft it. It is indeed a voluntary Bond,

being given after aCtual Cohabitation, and cannot be ina

more favourable Condition than a Settlement made after
Marriage, which is looked upon as voluntary ; although

the
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the Obligation of Nature is as ftrong upon a Man to pros
vide for his Children after Marriage as before it.

~If then it be once fettled to be good, the next Queftion
is, In what Degree it {hall be paid? And as to that, I think,
that according to the Lord Harcours’s Opinion, the Refolus
tion in Fones and Powells Cafe, February 23, 1712. (and
Abr. Eq. Ca. 84. pl. 2.) all Creditors, whether by Bond or
Simple Contra&, fhall be preferred ; but that this Bond
fhall be paid before Legacies : For, the Bond, although it
be voluntary, transfers a Right in the Life-time of the

. Obligor ; but Legacies arife only from the Will, which
takes Effe& only from the Teftator’s Death’; and therefore
ought to be poftpon’d to a Right created in the Teftator’s
Life-time : The Cafe of Fairbeard and Powers, 2 Vern. 202,
proves this exprefly ; and that the Lord Harcours’s-Opinion
in Wood and Powell's Cafe, or in Fones and Powell's Cafe,
was grounded upon precedent Authorities.

The next Confideration is, How far it fhall affe& the
real Eftate, in cafe of a Deficiency of the perfonal Affets?
Now although 1t be a voluntary Bond, and poftponed in
Point of Payment even to Simple Contralt Creditors; yet
it muft not be in a worfe Condition than they are, its being
voluntary giving the Heir no Right to fet it afide: For,
as the Anceftor might have granted away the Eftate intirely
from his Heir, {o, when he thinks proper to charge him- .
{elf and his Heirs, the Heir fhall be bound in refpet of the
Affets defcended upon him from his Anceftor: And as
the Whole is now before me, I muft give my Opinion upon
it ; fince the leaving the Defendant to {ue the Bond at
Law, where fhe can recover but the Penalty, and where
the Parol muft demur until the Heir (who is now but
Three Years old) comes to his full Age, would be delay-
ing her much too long; and fince even after Advantage
taken of the Infancy at Law, and the Penalty recovered
againft the Heir, he might refort again to this Court to
have the whole Thing reconfidered; which is now as

proper
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proper for the Judgment of the Court as it would be
then.

And fo decreed, That if the perfonal Eftate fall thort;
upon Payment of the Arrears, and growing Payments by
the Plaintiff, and upon his fecuring the Annuity out of a
fufficient Part when he comes of Age, the Defendant Rooke
be reftrained from proceeding upon this Bond at Law.

e Abbet[on_verfus Beckwith. . , .
CELLIR By T, et R gt A e S 4

Homas Beckwith made his Will in the Words follow. A Teftatoié

. . . fetting out i
ing, wiz. “ As touching my worldly Eftate, where- his will ©

« with it hath pleafed God to blefs me, I give, devife and £ic ™ i
“ difpofe of the {ame in the Manner following: Imprimis, oy E-

flate, is a

“ I give my Eftate, which I lately purchafed of Fobn 4dam- ﬁ::fengs

“ fon, to pay and difcharge all my Debts. Irem, I give to gifpofe of
“ and bequeath unto my loving Sifter Mary Beckwith, all }¢ et

tance of his

&« j ] 1 ; Lands, whent
« my Eftate at Helmehoufe in Hither Dale Leafing at Crew, Lands, when

and all my Eftate at Cubeck, paying and dilcharging all cien: Words

in the follow-

“ Legacies before charged by my Father’s Will.  Item, I3, 5, of

6§ o : 72}y the Will for
give unto my loving Mother all my Effate at Northwith e ot

“ Clofe, North Clofes, and my Farm held at Roomer, with the Words £°
“ all my Goods and Chattels as they now ftand, for hey /e ot fucha

Place, or in

« . {uch’ a Place,
“ natural Life, and to my Nephew Thomas Dodfon after may carry

ber Death, if he will but change his Name to Beckwith ; Fee. The

¢ if he does not, I give him only 201 to be paid him for Hlexion of 5
“ his Life out of Northwith Clofe, North Clofe, and the Farm Jv . 25gnt 19
“ held at Roomer ; which I give her upon my Nephew’s

“ refufing to change his Name, to her and her Heirs for

(41

7
& ever.

Mr. Solicitor General and Mr. Fagakerley argued, That this
was a Fee-fimple in Thomas Dodfon, the Teftator’s Intent
being to difpofe of his whole Eftate; and there fuch Con-
ftruétion thould prevail as fhould make the Whole to pafs.
That as this was his Intent, {o had he ufed Words {ufficient
to carry the Whole ; three Things only being neceflary in

S{ ‘ Wills
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Wllls to make the Devife good viz. The Perfon defcribed
who is to take, the Thing which is to be taken, and the
Intereft which the Party is to have in it; all which concur
here : The Words being fufficient to delcribe the Peffon,
the Thing, and ‘the Intereft which the Party is to have in
that Thing. In Wills the Word Effise carries the whole
Intereft the Party hath; as was held in Wilfor and Robin-

for’s Cale, 2 Lev. 91. Where the Opinion of the whole

Court was, That the Words Tenant-Right Eftate were {uf-
ficient to pafs the Fee; although, as that Cale is reported
1 Mod. 100. it feems to be the Opinion but of two Judges.
So in Norton and Ladd’s Cale, 1 Lutw. 75 5. the Words whole
Remainider were held to carry a Fee, although one would
think they would carry but an Eftate for Life : But be-
caife the Intent was manifeft that a Fee fhould pafs by
thefe Words, it was held fo accordingly. That the Ob-
]e&mn of a precedent Eftate being given (wviz. to the Mos
ther) by the Word Effate, was idle: For, that as it was
reftrainéd to be but for Life; and had the Word Inberi-
tdiice been ufed inftead 'of the Word ‘Effate, with {uch a
Réftriction, it would have paffed but 4n Eftate for Life.
That the other Parts ‘df “che ‘Will made his Intert to pafs
a Fée-fimple quite pliih; as the Provifion thdt he ihould
take the Teftator’s Name, and the Limitation over to ano=
ther, dnd her Heirs for ‘ever, upon 'his Refufil to take the
Naitne, is a plain Proof ‘thdt ‘he intended 'him a Fee-fimple,
not to be devefted out of him but upon his refufing to’ take
the Teftdtor’s Name. And might well be compared to
Beacheroft and Bembcroﬁs Cafe, 2 Vern. 690, where the
Words worldly Eftase were held to pals-a Fee. Barry ver-
fus Edgworth, Abr. Eq. Ca. 178. pl. 18. and Holden and
Barker, Fune 11, 1706. Devife of all his Eftate in Mownt-
Street, adjudged to pafs an Eftate in Fee.

Mr. Astorney General -and Mr. Verney infifted on the other
Side, That Thomas Dodfon took but an Eftate for Life ; it
beirig a known Rule, That an Heir was never to be dif-
inherited buit by exprefs Words, or by neceflary Implica-
tion'; -and therc could beno- neceFary Implication whete

the
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the Words were capable of being taken in two Senfes; as
they are in the prefent Cafe, where it is natural to take
the Words in that Senfe which is ufed by People in coms
mon Parlance, rather than in the firi€ legal Senfe. This
"Will was drawn by the Teftator himfelf, who appears not
to have been very knowing in the legal Slgmﬁcamon of the

Words. Now the Word Effare does, in common Speech,
imply ‘only the perfonal Pofleflion ; as when it is {aid, That
a Man has an Eftate, by that is meant Land, Houles, .

The Claufe of his changing his Name, is rather a Proof
that he intended him but an Eftate for Life ; for it is nfual
in all {uch Claufes to provide that not only - the firft Taker,
+ but likewife every Heir fhall take the Teftator’s Name;
and that upon any of their Defaults the Eftate fhall go over:
But here 1s no Provifion for the Heir of Thomas taking
theTe'f’tator’s Name ; which looks as if he intended Tho-
mas’s Eftate to determine with his Life. A Gift of one’s
Inberitance for Life will give to:the Devifee but an Eftate
for Life ; becaufe the Word Inberitance being reftrained to
the Term of a Life, can mean only a Defeription, and not
the Continuance of the Thing given; and where after {uch
Limitation the Remainder 1s given over to another, the
Remainder-man takes a Fee; becaufe the Word Inberitance,
where not reftrained by others, can miean only a Fee,
which the Word Effate does not ; and therefore very dif-
ferent from the prefent Cafe. His Intent appears farther
from Difference of his Expreflion in this Claufe, and in
that whereby, upon Failure of taking his Name, he limits
it by exprels Words, to ber and her Heirs ; which Diverfity
of Expreflion proves a Difference of Intention in him. Ins
deed in fome Cales the Devifee may have a Fee-fimple,
not from the Words, but from the Purpofes for which he
takes, which require a Continuance of the Eftate; as in
this very Will, the Claufe whereby he devifes feveral Lands
to his Sifter, paying his Legacies, gives her a Fee: ‘But in
the Devife to Thomas there is no particular Purpofe to
make that Conftrution ‘requifite ; nor is there any other
Claufe in all the Will which-has a Devife over but-this one.

Wilfon
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Wilfon verfus Robinfon’s Cale, 2 Lev. 91. is {carcely intelli-
gible as the Cafe is there ftated ; the Misfortune of moft of
the modern Books being, that they run to the Argument
and Refolution before they have well ftated the Cafe,

leaving us often to judge of the Cafe by the Arguments:

Befides the Words Temant Right, which were ufed in that
Cafe, are of a particular Signification. Burdet verfus Bur-
det, in 1732, is within the Rule of pafling a Fee, becaufe
of the Devife for Payment of Debts. In Norzon’s and
Ladd’'s Cafe, 1 Lutw. 755. the Words whole Remainder,
which were there ufed, oufted any Notion of an Eftate

for Life only. And in Beacheroft and Beacheroft’s Cale,

(2 Vern. 690.) there being a precedent Charge upon the
Inheritance for Payment of his Debts, the Devife of the
Moiety of what was left muft neceflarily carry the In-
heritance. 'The Diftintion taken in Barry and Edgworth’s
Cafe, dbr. Eq.Ca. 178. between a Devife of all his Eftate
in {uch a Place, and 4 {uch a Place, which latter (fays the
Book) will carry but an Eftate for Life, is an exprefs Au-
thority for the Defendant, that but an Eftate for Life paffes
by this Will ; the Words here being the {fame as if he had
put in the Word at. (Sed per Lord Chancellor, I remember
that Cafe very well, and no fuch Diftin&tion was made in

it as is pretended by the Book.) And another ftrong

Authority for the Defendant is Wilkinfon and Merryland’s
Cale, Cro.Car. 447, 449. and 1 Ro. 4br. 83 4. held but an

Eftate for Life.

Lord Chancellor. 'The Queftion turns intirely*upon the
Conftruction of the Words of the Will, what Intereft was in-

tended to Thomas Dodfon, whether an Eftate for Life, or in

Fee ? In order to come at the Teftator’s Intent, the whole
Complexion of the Will has been very properly taken into
Confideration on both Sides ; and it has been faid, that the
firft Words, Worldly Effate, were ufed only to thew, that
what he was then doing was animo Teftandi ; but not in-
tended by him to reach to the Whole of his Efftate. As
to that, I am of Opinion, that thefe Words prove him to
have had his whole Eftate in his View at that Time. In-

| deed
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deed he might have made but a partial Difpofition; but
if the Will be general, and that taking his Words in onc
Senfe will make the Will to be a complete Difpofition of
the Whole, whereas the taking them in another will create
a Chafm; they fhall be taken in that Senfe which is moft
likely to be agreeable to his Intent of difpofing of his whole
Eftate. If therefore Thomas takes an Eftate in Fee, the
Will will be perfe&t, and take in the Whole: Whereas, if
he takes but an Eftate for Life, one Moiety will, after his
Death, defcend upon him as Heir at Law, and the other
Moiety to the other Coheirs. The Claufe whereby the
Eftates are devifed over to his Mother and her Heits, in
cafe Thomas Thould refufe to take his Name, hath been
argued as a Proof of his intending him but an Eftate for
Life; but that depends upon the Conftrution of the
Word Effate, which will be clear from the Senfe he hath
taken it in through all the other Parts of this Will, where,
whenfoever he hath ufed it, he has meant thereby to pafs
the Inheritance,

It hath been faid indeed, That in thofe Claufes the Fee
doth not pafs from the Force of the Words, but from the
Nature of the Purpofes, wiz. That of paying Debts, e.
But ftill the Words are an Argument that he intended to
pafs the Inheritance, though not the whole Argument. It
has been {aid likewife, That the Word paying does not of it-
{elf import a Fee; but ftill, In what Sente hath he ufed
the Words my Effate ? to pafs the inheritance. As for Ex-
ample; The Word is left out in the Claule now in Que-
{tion ; which is a very material and a very operative Word :
But yet none will pretend that this Claufe fhould be ex-
punged by reafon of the Omiflion of that fingle Word.
Then the next Words are, 4ll my Effate, Northwith Clofe,
North Clofe, ¢Jc. without either in or at; which is like-
wife very imperfet: So that it muft return to the Words,
All my Eftate to my Mother for Life, and ro my Nephew Tho-
mas Dodfon after her Death. Now although the Word
Effate may, in common Speech, not mean an Inheritance ;

yet it is clear he has meant it fo here: And then taking
Tt 1t
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it in that proper legal Senfe, it will be a complete Dif*

pofition of the Whole: Whereas, taking it to carry but an

Eftate for Life, there will be a Chafm, an incomplete Dif-

pofition ; fince Half much defcend to this very Thomas, and
the other Half to the other Coheirs, as hath been before
obferved. In the Countefs of Bridgwater and Duke of Bol-
ton’s Cafe, 1 Salk. 236. Abr. Eq. Ca. 178. the Devife of
all his real Eftate in or 4t (I do not rightly remember
which) fuch a Place, was held to pafs a Fee. And I do
not think there is any Difference between the Words as
or in; they, in my Opinion, mean the {fame Thing : The
Cafe of Wilfon verfus Robinfon, 2 Lev. 91. and of Burdes
ver{us Burdes, in 173 2. are very {trong Authorities for the
Plaintiff ; in the firft of which the Fee was held to pafs
by the Words Temant-Right Eftate ; and the latter was a
Devife of his particular Effates at {uch and {uch a Place;
which was held likewife to pafs the Inheritance. Nor did
the Provifion in the End of that Cafe, for Payment of his
Debts, influence the Conftrution; but it was decreed
upon the Force of the firft Words. The fame Refolution
was in that of Barry and Edgworth, Abr. Eq. Ca. 178. All
which are fo many exprefs Authorities that the Word
Eftate carries a Fee: Nor hath any Cafe been cited to
warrant the altering the known legal Signification of it,
An Objeclion indeed hath been made from the Nature of
the Limitation ; and it hath been faid, That although the
Word Effate might in other Cafes carry a Fee, yet it could
not do {o here, becaufe applied, in the firft Inftance, to an
Eftate for Life only ; and therefore was intended but as a
Defcription of the Thing intended to pafs : But that Ob-
jection hath no Weight 1n it ; for, although he gave it par-
ticularly to his Mother in the firft Place, yet the Devife to
his Nephew is in general Words; and I cannot fee that the
Limitation for Life, in the firft Inftance, where the fecond
Limitation is general, can make any Difference. Another
Objection has been made, That had he intended him an

Eftate of Inheritance, he would have given it him in the

fa.me \Yords as he has limited it over upon his Default of
his taking his Name: But this Wording is {o incorreét,

that
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that I think no great Strefs can be laid upon it. 'What
weighs with me, is the Intent plainly appearing to pafs the
Inheritance ; as is manifeft from the other Claufes of the
* Will. Indeed as to the other Lands, wherein the Teftator
had not a Fee, the Words my Effate pafs only fuch an In-
tereft as the Teftator had ; if a Fee, then a Fee; if but a
Chattel, then ‘that only; the Operation of the Words be-
ing according to the Eftate the Teftator hath in what he
devifes.

And fo decreed an Eftate in Fee to Thomas the Nephew.

DE
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7Fbes i Fobn Robinfon ver{us Comyns.
f;n‘(lfvgesg. Obert Shefficld being {eifed of a real Eftate, and
and his Heirs, poffefled likewife of a confiderable perfonal Eftate,
B, and his by Will devifed all his Lands unto the Defendant

to pay Debis, and his Heirs, to the Ufe of the Defendant and his Heirs,
and afterwards

in Trut for 10 Truft for Payment of his Debts, and afterwards in Truft
his Grand:  for his Grandaughter Mary (the Plaintiff’s late Wife) and

daughter C. . s

(tate Wife of the Heirs of her Body, Remainder to the Defendant Comyns
the Plaintiff) o« e 4. . .

and the Heirs a0d his right Heirs, upon Condition that he fhould marry
of her Bodys the Teftator’s Grandaughter ; and gave him likewife his

Remainder to
B.in Fee, up- perfonal Eftate in Truft for Mary until the fhould attain her
on Condition

that he marry Age of T'wenty-one, and made the Defendant his Execu-

A d . \ .
ﬁma',‘ﬁsg;;'f_ tor, and died foon after. The Defendant brought a Bill

fonal Efate in for perpetuating of Teftimony of the Witnefles to the Will;

tll he atain and in his Bill, reciting the Claufe in Robers Sheffield’s Will,
0 €; an

made 5. Exe- declared
cutor, and

died. C. refufed to marry B. and marries the Plaintiff ; and at full Age fhe and her Hufband {uffer a Reco-
very of the Premiffes. The Condition of the Devife in Fee to B. is difpenfed with by the Lady’s Refufal;
but then that Remainder is well barred by the Recovery, without a Fine; though the Bargain and Sale,
whereby the Tenant to the Preecipe was made, were not inrolled till after the Recovery was compleated.
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declared himfelf ready and willing to marry the young
Lady ; but fhe, by her Anfwer, fet forth her abfolute
Averfion to the Match, and utterly refufed to have him;
and foon after, marrying the Plaintiff, fhe and her Huf-
“band (after {he had attained her Age of Twenty-one) made
a Bargain and Sale to 7. §. in order to the {uffering a com-
mon Recovery ; wherein- her Hufband and {he were vouch-
ed, and the Ufes thereof were to the Iflue of the Marriage,
Remainder to her own right Heirs ; the Iady died, lea-
ving Iffue by the Plaintiff two Children ; who fer forth
their Right under the Deed and Marriage Settlement, and
infifted upon the Defendant’s Remainder being barred by
Recovery.

This Bill was brought againft the Defendant to have 2
Conveyance according to the Ulfes declared in the Res
covery.

Lord Chancellor. The firft Queftion is, What Sort of
Eftate the Remainder in Fobn Comyns is? Whether it be a
Truft, or a legal Eftate? It is obfervable, that the whole
Eftate is given to the Defendant and his Heirs, to the Ufe
of him and his Heirs; which is a compleat Difpofition of
the whole legal Eftate; and being in cafe of a Will, would
be {o of the equitable Intereft likewife, unlefs the Teftator’s
Intent appears to the contrary, as in this Cafe it manifeftly
does ; for, it is given in Truft for Payment of his Debts,
¢c. and {o far is a Limitation of an equitable Eftate, the
Remainder of which (had the Teftator gone no farther)
would, after the Purpofes {erved,.return to the Heir at
Law ; as was determined upon Serjeant Maynard's Will.
But then there comes a Remainder to the Defendant and
his right Heirs, . It is true that the Word Remainder
(properly {peaking) fignifies only a Continuance of the {ame
kind of Eftate as 1s before limited, which here was only a
Truft-Eftate : For, when the whole legal Eftate is difpofed
of, and Part of the equitable Intereft likewife, there the
Remainder muft be an equitable Remainder. In this Cafe
indeed it is not an abfolute one, but conditional ; which,

Uu when
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Conditions

precedent and

{ubfequent,
no technical
Words to di-

ftinguifh them.

when the Condition is performed, will veft the Effate in
him ; and if the Conditton be not performed, it will then
defcend to the Heir: The Teftator therefore has confidered
it as an equitable Intereft. And yet it is likewife true,
that this equitable Intereft, when vefted in the {fame Per-
{fon with the legal one, muft, as to fome Purpofes, be con-

fidered as a legal Intereft. y

The next Queftion is, Whether the Condition annexed
to the Defendant’s Remainder be a Condition precedent
or fubfequent? And as to this, I am inclined to think it is
a Condition fubfequent. There are no technical Words to
diftinguith Conditions precedent and fubfequent; but the
{fame Words may indifferently make either, according to the
Intent of the Perfon who creates it. In this Cafe the pre-
cedent Limitation was an Eftate-tail in Pofleflion; and
therefore why fhall we not fay, that as to this Remainder
likewife, it was the Teftator’s Intent to have it veft im.
mediately in the Defendant? The Limitation is immediate,
although the Condition upon which it depends is {ubfe-
quent. Whether the Defendant hath broke the Condition
or not hath not been proved: But from his Anfwer, and
{fome other Things that have appeared in the Caufe, I am
inclined to think it now difpenfed with; partly by the
Lady Robinfon’s Death, and partly by her Declaration in her
Anfwer to the former Bill, that {he would not marry him;
and therefore the Defendant’s Intereft is now become ab-
folute.

Another Queftion has been made, whether the Intereft
of the Lady Robinfon and her Hulband was barrable by a
Recovery ? and if it was, whether it was well barred by
this Recovery without a Fine? It has been {aid, That a
legal and an equitable Intereft cannot be incorporated to-
gether; but that Objetion cannot affet this Cafe: For,
though the legal and equitable Eftates cannot be incorpo-
rated, yet the Teftator hath not limited an equitable Eftate,
and then the legal Eftate, but hath at firft given the whole
Fee. It happens indeed that the laft Part of the equitable

Intereft
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Intereft may be confidered as merged by coming to one and

the {fame Perfon, who had the whole legal Eftate in him;

but it would be hard, that by coming to the Defendant,

although not abfolutely (for the Heir might, upon the

Condition broken, have taken the equitable Intereft out of

him) it would be hard I {ay, that this fhould prevent their

Incorporation : I therefore think it an equitable Eftate in gftf:ﬂfm%fe

the Defendant, as well as that which was in the Lady by Recoveries
Robinfon, and confequently that fhe and her Hufband had i o Sroroms /i
a Power to bar it. Whether it hath been done in this Cafe

1s next to be confidered.

It hath been faid, That a Feme Tenant in Tail and her
Hufband cannot make a Tenant to the Precipe without a
Fine : But whatever may be the Cafe where a Hufband
is merely {eifed in Right of his Wife is not neceflary for
me to determine ; becaufe in this Cafe Sir Fobn Robinfon
did, by his Inter-marnage, become intitled to an Eftate by
Curtefy ; and therefore he alone, without his Wife’s join-
ing, might have made a good Tenant to the Precipe. It has
been alfo objetted, that the Bargain and Sale, whereby the
Tenant to the Precipe was made, was not inrolled until the
Recovery compleated : As to that, if the Lord Hobart’s
Opinion, as cited from Goldbolt’'s Reports, had been Law,
fome judicial Authority would certainly have followed it.
If there be no Inrolment, then the Bargain and Sale are
void ; but if there be an Inrolment within fix Months,
then it is good by Relation.

And fo decreed for the Plaintiffs.

See as to this Point of Relation Hynde’s Cafe, 4 Co. 70. D.

Adams
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8 March. Adams verfus Cole.

The Huband TOhyy Lockyer, upon his Marriage with Elizabeth Hody,
upon ar-

thge (nCon- ¥ gave a Bond to two Truftees, reciting, That whereas
fideration & by the {aid Marriage he the faid Lockyer fhould be greatly

Fortune, com- preferred in Riches and Subftance to the Value of about
pute

s00/) agrees §00 L. and had agreed to pay her the yearly Sum of
toyearly 87 15/, to her fole and {eparate Ufe, as well during the

feparate Ufe, Coverture as being {ole, without any Controul from her
that the may |

difpofe of  intended Hufband ; and likewife that if fhe fhould die in

roolby ! his Life-time, that it fhould be lawful for her to difpofe,

time 3 that if

e vive.he DY Will, of the Sum of 100l and all her wearing Ap-
is to leave her parel, Watch, Rings and Jewels; and that in cale fhe

L. Ap- . .

parel, Plate, iurvived him, then he was to leave her the Sum of
&5¢c. Part of d H h . 1 l l ﬂ‘l ld
o Forme . 200 1. and all her wearing: Apparel, Plate, Jewels, Houlho

wasa Bond of (3o0ds, Furniture, Linen and Woollen of all Sorts, which
2004,

Hulband dies, {he fhall at her Marriage be poflefled of, to be at her

having made

nis win, and 10le Difpofal : And for the better {ecuring the Premifles,
the dﬁj"y““ff:_ the faid Fobn Lockyer was upon Requeft to {ettle Lands
gatee, buc had of the yearly Value of 12 Now the Condition of this

o roor e Obligation is, That if the faid Fobn Lockyer fhould pay
on the Bonds the faid Sum, and fhould (in cafe of his furviving her)
diest g:lilsgo permit her to make fuch Will; and if fhe furvived

to the Repre- him, would leave her the Sum of 20017 and all her
{entative o

the Huband, Wearing Apparel, . that fhe thould be pofleffed of at

he bei ' - : -
he being 2 the Time of her Marriage, that then this Obhgatklon to

by the Serile- be  void.
ment on her.

Part of the {aid Elizabeth’s Fortune confifted in a Bond
Debt of 200/ given to her while Sole; then the Marriage
takes Effet; and Fobw Lockyer the Hufband makes his

Will, and the Plaintff refiduary Legatee thereof, and dies,

without ever recovering this Bond Debt of 200/, then his
Wife dies.

/ And
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And now the Queftion was, Whether this Bond Debt
(being a Chofe in Aéltion, and never reduced into Pofleffion
by him) fhould go to his Reprefentative, or to the Repre-
fentative of the Wife, who {urvived her Hufband.

M. Solicitor General and Mr. Clive argued for the Plain-
tiff, That although the Hufband hath by Law no Right to
a Chofe in Altion belonging to the Wife, unlefs reduced
into Pofleflion by him and his Wife during the Coverture,
according to 1 Inf. 351. b. yet that would not affett the
prefent Cafe, the Hufband here being a Purchaler for a
valuable Confideration of all his Wife’s Fortune, whether
in Altion or Pofleflion, by Force of the Condition of
his Bond ; and cited the Cafe of Medith verfus Wynne,
Abr. Eq. Ca. 70. pl. 15. although, as the Court obferv’d,
that Cafe is quite different from this; for there the Huf-
band furvived the Wife. And Parker and Wyndbam’s Cafe,
Precedents in Chan. 412. v

Mr. Fazakerley infifted on the other hand for the Des
fendant, That the Hufband could not be confidered as a
Purchafer, the Article reciting that he fhould be greatly
advanced to the Value of 500/ and that if fhe {urvived,
he fhould leave her 200/ befides her wearing Apparel :
And fhould the Plaintiff’s Conftrution prevail, then fhe
fhould not have even fo much as was her own ; and the
Hufband would be a Purchafer, not with his own, but
with her Money : So that here is no Confideration moving
from the Hufband to the Wife. - And where-ever the Court
takes an Advantage from the Wife which the Law gives
her, it muft be upon fome Advantage redounding to her
from her Hufband’s Eftate, of which there was nothing
here. Had there been any dowable Eftate, the muft have
been indowed notwithftanding this Bond, and therefore
no Reafon to bar her of this legal Advantage; according
to the Refolution in Liffer and Liffer’s Cafe, 2 Vern. 63.

X x Lord
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Lord Chancellor. Moft of the Cales where Chofes in
A&ion have been decreed to the Hufband’s Reprefentative
(he dying in the Life-time of the Wife) have gone upon
the Reafon of Equality, there being a Settlement made by
the Hufband on his Wife, whereby he became a Purchafer
of her Fortune; and therefore, on the one hand, as the
was to have the Provifion made by the Settlement, {o on
the other he thould have her whole Portion. In this Cafe
indeed there is no Settlement of any Eftate by the Hufband
upon his Wife, only a Provifion, that in cafe the thould
{urvive him, then he thould leave her 200/, and her wear-
ing Apparel, Jewels, &c. So that it hath been truly faid,
That here is nothing moving from the Hufband ; fince the
Whole that fhe is to have will not amount to 500/ But
ftill is not this the Agreement of the Parties? Had he re-
duced it into Pofleflion during the Coverture, it had beén
his abfolutely : Nay, he might have releafed it during the
Coverture. Indeed had there been no Agreement, the
Law which gives her the Chance of Survivorfhip muft
have taken Place : But fhe hath waived that Chance by her
exprefs Agreement of having fo much at all Events ; and
his Departure from that abfolute Right which the Law
gave him over the Whole, either by reducing into Poflef-
fion this Debt, or by releafing it, is of itfelf a fufficient
Confideration ; the Confequence of his not having this
200 /. would be, that he fhould be bound on the one fide
to leave her {o much if fhe {urvived him, and fhe not
bound at all. I think therefore that the Hufband’s Re-
prefentative 1s intitled to this 200/

And {o decreed for the Plaintiffs.

Fort
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Fort verfus Fort and Blomfield.

. .7 Refiduum of
other Stock to the Value of 2000 /L by Will dated her perfona

late, about

the 14th of December 1732. deviled {fome Annuities, and 2000/, 10 2.
{ubject to thofe Annuities devifed all the Refidue of her 3 herMaiden

Name (not

perfonal Eftate to Bridges Fort (the Plaintiff) by the Name knowing her

to be married)

of Bridget Witherley (her Maiden Name) and made her Ex- mof of it be-
ecutrix of her Will, and died : The Plaintiff being {ometime lsntﬁcsk”i”fl;f"“
before the Teftatrix’s Death (but unknown to her) mar. Hofband a-

grees to fettle

ried to Mr. Fort, who thereupon agreed with the Defen- itin twoTru.

: O fees, in Truft
dant Blomfield to f{ettle this 2000/ and put it into the for TTafband

Hands of two Truftees; one whereof to be nominated by Zﬁ‘jtg}iﬁi;ﬂf_

him, and the other by his Wife, in Truft for Hufband and fer it o the

Wife and the Survivor : The Hufband and Wife make a cTordingly:

| + There
Transfer of Stock to the two Defendants as Truftees nomi- pecy e

nated by them both.  Blomfield, the Wife’s Truftee, draws paed buc not

. .« . ] executed, as
a Declaration of Truft, and {ends it into Scotland to Fort beingobjetted

e : by the Huf-
and his Wife, to be executed by them ; whereby this Stock pund s o in

was to be fettled upon the Hufband and Wife for their e e

Lives, and for the Life of the longeft Liver of them, then ment; and by
etter he

for the IfTue of the Marriage ; and if no Iffue, then for the gves Diree-
'Wife, her Executors and Adminiftrators : The Hufband o © pre-

pare another:

refufed to execute this Declaration, apprehending that his Before that is

Wife would thereby be impower’d to difpofe of the Stock h?s%?fia(gﬁii
during his Life, in cafe they had no Iffue, and that fhe died pirers s the
before him ; but by Letter direfted to the Defendant Blom- S
fleld, he defired that the Truft fhould be declared jointly her own

for himfelf and his Wife for their Lives; and after their nes: aies.

Deceafe, then to their Children, then to the Survivor to pifrarix to
take the Whole: A Declaration was accordingly drawn ;
but before it could be tranfmitted to the Hufband he died

inteftate without Ilue.

FRﬂnces Witherley being poflefled of Soush-Sea Stock and 4 devifes the

And now the Queftion was, Whether the Defendants
fhould be looked upon as Truftees for the Wife as Admi-
niftratrix
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niftratrix to the Hufband ? (in which Cafe the Defendant
Fort would be intitled to a Moiety under the Statute of
Diftributions, he being Father to her Hufband) or, whe-
ther they fhould be Truftees for her in her own Right?

Lord Chancellor. 'The Teftatrix has made the Plaintiff
Executrix of her Will, and refiduary Legatee thereof, by
her Maiden Name, not knowing her to be married at that
Time ; and it would be hard therefore to fay this 2000
did veft ablolutely in the Hufband, notwithftanding the
Cafe, 3 Lev. 403. that hath been cited ; efpecially in the
prefent Cafe, where fhe is made Executrix, and confe-
quently chargeable with Debts. But without entring mi-
nutely into the kind of Right which the Hufband had to
this Stock, whatever i1t was, he had it fingly through his
Wife, {ubjelt to the {everal Agreements made for fettling
this Stock ; and it was very reafonable that it fhould be
fettled, the Hufband having made no Settlement upon her.
The firft Agreement between the Hufband and Blomfield
was, That it fhould be fettled fo, as if they had no Iffue, .
the Survivor of the Hufband and Wife fhould take the
Whole, and that it fhould be put into the Hands of two
Truftees, to be nominated by the Hufband and Wife;
who accordingly make a Transfer of the Stock to the two
Defendants as their Truftees; then comes the Declaration
of Truft drawn by Blomfield, and therein a new Scheme of
turning his Money into Land, which was never thought of
before, and the Provifo about the Survivorfhip not at all
obferved ; but inftead thereof it is exprefly faid, That in
cale there be no Iffue of the Marriage, it thall be to fuch
Ulfes as the Wife fhall dire€t: This Declaration the Huf-
band pofitively refufes to execute, but by a Letter to Blowm-
Jield, propofes to have it fettled according to the Agree-
ment, that is, that neither he nor his Wife fhall have
Power to difpofe of it, but that it fhould go to the Sur-
vivor ; upon which another Declaration of Truft is drawn,
but the Hufband is prevented by Death from executing i,
having before declared, that which of the two f{urvived
fhould have the Whole ; which fhews his Intention of con-

tinuing
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tinuing in his former Refolution ; and nothing appears to
thew any Alteration of it. Taking it therefore in that
Light, I muft confider the Defendants as Truftees, not only
for the Hufband, but for him and his Wife ; otherwife,
What Neceflity was there for their being nominated on
both Sides? it being antecedently agreed upon what Terms
this Stock fhould be fettled ; the Agreement was complete
on both Sides, and the fubfequent Transfer of the Stock to
the Truftees muft be taken in Purfuance of that Agree-
ment ; and not to cenvey away all the Wife’s Right, which
was fettled by the precedent Agreement to which this
Transfer -relates, and is a Completion of. I am therefore
of Opinion, that upon her furviving her Hufband, this
Stock is become her fole and abfolute Property.

And fo decreed the Defendants to be Truftees for the
Wife in her own Right.

Heard verfus Stanford. Sa e,
der the Nameé
of Heard and

' I '"HE Defendant’s Wife, before Marriage, gave a Pro- S

: LR, The Hufband
miflory Note for 50/ to the Plaintiff, in Confidera- 4 fuh. & not

tion of five Years Service, at the Rate of 10/ per Annum, P3eblein
and afterwards married the Defendant, who had a Fortune quity any

more than at

with her to the Amount of 700/ Part whereof confifted Law, with the

of Things in Altion, fome of which the Defendant re- s o s

ceived as Hufband, and the reft he took as Adminiftrator Deceafe; not

even tho’ he

to his late Wife. The Bill was for the Payment of this had a large
Fortune with

Note, upon Suggeftion of his having received a great For- ;. 5 on the
3 1 other hand he
tune with her, and never having made any Settlement o e

upon her. The Defendant infifted, That that Part of his Coverture, 1
Wife’s Fortune which was not reduced into Pofleflion by pets, ot
him during the Coverture, and which he received after her i »: e
Death as Adminiftrator, was not near {ufficient to pay her ber
Debts; and that he had already paid more than that Part

amounted to.

Yy The
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The Queftion was, Whether the Hufband fhould be lia-
ble in Equity to the Payment of his decealed Wife’s Debrs;
and the Fortune he had received with her fhould be looked
upon as equitable Affets ? it being clear, that at Law he is
chargeable only during the Coverture, and no longer.

" For the Plaintiff was cited the Cafe of Freeman verfus
Goodbam, 1 Chan. Ca. 295. where, upon a Bill brought
againft the Hufband for Difcovery of Goods bought by the
Wife before Marriage, which after her Death came to his
Hands, the Lord Nostingham {aid, he would change the
Law in that Point. And alfo that of Powell verfus Bell,

Abr. Eq. Ca. 60. pl. 7.

Lord Chancellor. ‘The Queftion is, Whether the Hufband

as fuch, be chargeable for a Debt- of his Wife’s after her

Death in a Court of Equity ? As on the one hand the
Husband is by Law liable to all his Wife’s Debts during the
Coverture, although he did not get one Shilling Portion

with her, and that her Debts fhould amount to 2000 A

or any other Sum whatever ; fo on- the other hand it is as

certain, that if the Debt be not recovered during the Co-

verture, the Husband is no longer chargeable as {uch, leg

the Fortune he received: with his Wife be never {o great.

The Cafe perhaps may be hard, but the Law hath made it

fo, that it may be equal on both Sides, as well where the
Husband is {ued during the Coverture, for a Debt of his

Wife’s, with whom he had no Fortune, as where he by her

Death is difcharged from all her Debts, notwithftanding

any Fortune he may have received in Marriage wich her ;

| fo 1s the Law, and the Alteration of it is the proper Work
z‘;ffgrjv‘;des of the Legiflature only. There are Inflances indeed in

a partcula which a Court of Equity gives Remedy where the Law:
extend itisthe §iVES NONE 3 but where a particular Remedy is'given by
e Tevts. Law, and, that Remedy bounded and circumicribed by pare
ture, but notticular Rules, it would be very improper for this Court to

ar the Courts [ . .

of Equty. take it up where the Law leaves it, and extend it farther

than the Law allows, Befides, if Relief was to be given

m
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in this Cafe, it would be very unreafonable not to extend

it to the former Cafe, where the Hardfhip lies on the Huf-

band, which was never yet done. There is a Cafe which

may, and probably does happen very often, that comes

very near to this.  Suppofe Goods are {old for a certain

Price to a Perfon, who juft after the Delivery, and before

the Price paid becomes a Bankrupt, and thefe very Goods

are vefted in the Aflignees ; the Vendor can come in but

as a Creditor for his Share; and can neither pretend to

have the Price agreed, nor purfue the Goods 1in the Hands

of the Aﬂicnees; and yet this is a Hardfhip upon him, but

not {uch as is relievable here. In the Cafe of Freeman ver-

{us Goodbam, the Goods never camie to the Hufband’s Hands

until after the Wife’s Death ; which made it a very hard

Cale upon the Creditor, and probably occafioned the Say-

ing of my Lord Nottmg/mm But even there he only over-

ruled a Demurrer, put into a Bill for a Difcovery of the
Goods ; and it does not appear what became afterwards of

the Caufe. (#) And in that of Powell verfus Bell the Wife o) Upen
was Adminiftratrix of her firft Hufband, and it did .not ﬁ:;f)rir;%sthe
appear what {he had in her own Rxght, and what as Ad- Beok i ap-

pears, that in

miniftratrix of her Hufband ; in which Cafe the Marrlage the Cafe of

is no Gift in Law of the Goods which {he hath in Auter GZZ;I;:! 5

econt’ not

Droiz - And upon this Reafon only are fouiided all the oo
Cafes where a {urviving Hufband has been, charged with Defendanchad

" imarried the

his Wife’s Debts after her Death. .  Teftator’s

. Widow, who
had bought Goods of the Teftator’s Executors; that after the Widow's Death the Executors bring their Bill
(inter al’) to be fatisfied of thefe’ Goods ; the Defeéndant demurred, which Demurter, 18 December 1676.
was over-ruled by Lord Chan. That afterwards on the Hearing of the Caufe, 2 December 1678. the De-
fendant infifted that his Wife had the Property in thefe Goods at the Marnage, which were Part of her
Portion; but neverthelefs to avoid further Trouble, and in Cafe an Affignment of forne Leafehold Eftates
mentioned in the Caufe were made to him, (tho’ he was not liable by Law fo to do) yet by his Counfel he
oftered to pay for the Goods ; whereupon the decretal Order runs thus! That the D:fmdant Goodland 4 pay
to the faid Executors the Sum of 350\ reported dué to them on Account of the faid Gobds, according to bis
Offer aforefaid ; fo that this being a Decree in Confequence of the Defendant’s Offer, here appears to be no
exprefs Determination in the Point 5 however, it is very probable that the Defendant pérceiving which way
the Opinion of the Court inclined, on arguing the Demurrer, was induced to make the above mentioned
Ofter. 3 Will. Rep. 411, in a Note,

And fo decreed an Account of what the Hufband had
received fince his Wife’s Death as her Adminiftrator ; and
that he fhould be liable for {fo much only: But, as to any
further Demand againft her, difmifled the Bill.

Streatfield
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Choan el n Avantiler ST TZP.

Streatfield verfus Streatfield.

'The Anceftor, * l 'Homas Streatfield, the Plaintiff’s Grandfather, by Are
by Articles . . . .
ticles previous to his Marriage, May 31,1677, agreed

previous to his

Marriage, & to {ettle Lands in Sevemoake to the Ufe of himfelf and Mar-

grees to fettle ‘ . . . .

certain Lands )5 his intended Wife, for their Lives and the Life of the
to the Ufe of . 2 . ’

himfelf and Survivor ; and after the Survivor’s Deceafe, to the Ufe of
Wit ke. the Heirs of the Body of him the faid Thomas on his Wife

mainder to the : . .
et o begotten, with other Remainders over. The Marriage {oon

Marriage, in after took Effelt, and by Deed, dated 4pril 5, 1698. reci-
Manner, He ting the aforefaid Articles, he fettled his Lands at Sevenoske
makesaDeed, ) the Ufe of himfelf and his Wife for their Lives, and the

not purfuant

tothe Articles, T ife of the longeft Liver of them, without Impeachment
and has a Son

and o of Wafte during the Life of Thomas, and after their De-
i oo e ceafe to the Ufe of the Heirs of the Body of the faid Tho-

and upon the

Marriage of yuas, on the {aid Martha to be begotten, and for want of

his Son, fettles

other Lands, fuch Iffue, Remainder to the right Heirs of Thomas. They
ionof tistat had 1flue Thomas (their only Son) and two Daughters,
merisgs " Margaret and Martha, in the Year 1716, Upon the Mar-

the ufual
Manner; and rigge of Thomas the Son, the Father {ettled other Lands (of

levies a Fine

of the former Which he was feifed in Fee) of the yearly Value of 355 .

Ukt o i to the Ufe of his Son for Life, Remainder to the Daughters

in-Fee; and of the Marriage, Remainder in Fee to the Son, with a

then makes his .

v_x;iu,Pand def- Power to raife 2000 . for younger Children. After the
the former Son’s Death, Thomas the Father, in the Year 1723. levied

the former

ij‘(’)‘df);:g}’fs a Fine of the Lands comprifed in the Deed of 1698. to the

ters, and the Ufe of himfelf in Fee, and in the Year 1725. made his

reft of his rea

Efateto Tr- Will, and thereby devifed Part of thofe Lands to his two

froes, So the Daughters Margaret and Martha ; “ And alfo all other his

Grandlon for & Manors, Mefluages, Lands, Tenements and Heredita-
ufoal Remain- “ ments whatfoever, either in Pofleflion, Reverfion or Re-

ders; and “ .
with Direc- mainder

tion, out of :
the Profits, to educate the Grandfon ; and to place out the reft of the Profits, to be paid to the Grandfon at
Twenty-one Years of Age ; and if he does not attain that Age, to be paid to his faid Daughters, their Exe-
cutors, &c.  The Grandfon is not to be bound by the Deed, which did not purfue the Articles : but then
he fhall make his Eletion when he comes of Age; and if he choofes to take Lands, which ought to have
been fettled, the Daughters. (his Aunts) fhall be reprifed out of the Lands devifed to him.

-
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“ mainder not therein before given or difpofed of, fituate

in the Counties of Kent, Surrey, or elfewhere, to Tru-
 {tees, in Truft for the Plaintiff Thomas his Grandfon for
“ Life, Remainder to his firft and other Sons in Tail Male,
“ Remainder to his Daughters in Tail, Remainder to Mars
“ garet and Marsha, with {everal Remainders over : [then
comes this Claufe] “ And my Will and Meaning farcher
“ is, and I do hereby authorife and appoint the Truftees,
“ and the Survivor of them, to receive the Rents and Pro-
“ fits of the faid Eftates to them devifed, and out of the
“ {fame to allow and expend, for the Education of my
“ Grandfon Thomas {fo much as they fhall think fic during
“ his Minority ; and that the Truftees fhall place out ac
¢ Intereft fuch Monies arifing out of the Rents and Profits
“ of the faid Eftates; which faid Monies, with Intereft
“ arifing therefrom, my Will s, be paid to ‘my Grand-
« fon Thomas, at his Age of T'wenty-one Years, if he
“ fo long live; or in.cale he dies before that Age, then
« that the fame fhall be paid to my two Daughters Mar-

(13

“ garet and Martha, their Executors, &c.” The Teftator

died in the Year 1730.

The Queftion was, Whether the Settlement in 1698,
was a proper Execution of the Articles of 1677 ? and if
not, whether the general Devife to the Plaintiff {hould be
taken as a Satisfattion for what he was intitled to under the
Articles of 1677°?

Mr. Solicitor General, Mr. Brown, Mr. Fazakerley, and Mr.
Noel argued for the Plaintiff, That although in 2 Will or
Articles executed Thomas the Grandfather would have been
Tenant in Tail, yet the Articles of 1677. being but Exe-
cutory, this Court would interpofe, by carrying them into
Execution in the ftri&eft Manner, and not leaving it in his
Power to deftroy the Ufes as {foon as raifed. That accord-
ing to that Rule the Deed of 1693. was certainly no Exe-
cution of the Articles in Equity ; for, though it was in
the very Words, yet it did not at all anfwer the Intent of

Lz the
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Ante 80.

the Articles, and came therefore within the Rules of Trevor
and Trevor’s Cafe, Abr. Eq. Ca. 387. ‘

That the Settlement in 17186, upon Thomas the Son’s
Marriage (although it was of Lands of greater Value than
thofe contained in the Articles) could never be thought a
Satisfation for them, there being no Reference at all in it
to the Articles, and it being made only in Confideration
of the Son’s Marriage, and for {ettling a Jointure upon his
Wife, and making a competent Provifion for the Iffue;
all which are new Confiderations no way relative to the
Articles : And where there i3 an exprefs Confideration
mentioned in a Deed, there can be no Averment of another
not contained therein.

That nothing could be taken for a Satisfaltion but what
was in its Nature agreeable to the Thing which was to be
done, was held in Lechmere and Lady Lechmere’s Cafe. But
in this Cafe Thomas the Son. was by the Articles to have
been Tenant in Tail ; but by the Settlement 1716. he was
to be but Tenant for Life; which was giving him a lefs
Eftate for a greater, and confequently not to be deemed a
Satisfaltion without a fpecial Acceptance of it as fuch, ac-
cording to the Rule in Pimnel's Cafe, 5 Co. 117. where it
is held that Payment of a lefler Sum can never be a Satif-
faltion for a greater, unlefs upon a {pecial Circumftance
thewing the Intent; as Payment at an earlier Day, .
That the Will could no more be taken for a Satisfaltion
than the Settlement, and upon the fame Reafons; for, by
it the Plaintiff is no more than Tenant for Life, and even
that not abfolutely, the Profits being direfted by the Tefta-
tor to be accumulated until the Plaintiff attains his Age of

‘Twenty-one, and then to be paid to him ; but if he dies be-

fore that Age, they are given away to the Teftator’s Daugh-
ters; and when he does arrive to that Age, he is to be but
barely Tenant for Life, and even not that without Im-
peachment of Wafle; befides, if the Will be conftrued a Sa-
tisfaCtion as againft the Plaintiff, fo it muft likewife be as to

‘ all

4
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all the others claiming under the Articles ; whereas the Plaine
tift’s Sifters, who were intitled under the Articles, can never
take any thing under this Will, but are wholly excluded.

The general Devife of all his Manots, Lands, . in
Poffeffion, Reverfion or Remainder, will not alter the Cafe;
for, where the Teftator hath Eftate {uflicient to fatisfy {fuch
general Words, he fhall never be conftrued to have intend-
ed to pafs that which he had no Right to difpofe of, and
the giving of which would work a Wrong. That he had
no Right to difpofe of the Lands contained in the Articles
is evident from what hath been already faid: And bad not
this been upon his own Marriage, bur in any other Settle-
ment, he had been a Truftee for his Son, and then had
made his Will in the {fame Words that he had done here,
{urely that Truft-Eftate would never have pafled ; and
there is no Difference whether the Truft be exprefled, or
whether it arifes by Implication of Equity. It would be
an Abfurdity to conftrue thefe Words to pafs away a third
Perfon’s Eftate. 4 Gramt of all one’s Goods will not pafs
thofe which he hath in Auser Droit: So if he had had a
Mortgage in Fee, {fuch general Words would not have paf-
{ed it from the Devifee of the perfonal Eftate to the Devi

{fee of the Land. In Rofe and Barsless’s Cafe, Cro.Car. 292. -

a general Devile of all his Lands and Tenements, having both
Freehold and Leafehold, was held to pals the Freehold
Lands only. And in Harwood and Child’s Cafe, heard by
the prefent Lord Chancellor, March 18, 1734. a Devife of
all his Lands for Payment of Debts, having both Freehold
and Copyhold, but no Surrender made of the Copyhold
to the Ule of his Will, was held not to pafs the Copyhold.
Nor can the Cafes of Duffield verlus Smith, 2 Vern. 2 50.
Noys ver{us Mordaunt 58 1. be objelted; for, in the former
the Decree was reverfed, upon Account of the Sifter’s
being Heir at Law, and difinherited ; which is the pre-
fent Cafe: For, here they could take a beneficial Intereft
from the Plaintiff, who was Heir at Law to his Grand-
father, and gave him but a very fmall one in its Room ;
and in the latter Calfe, the Father being Tenant in Tail of

Part,
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Part, had Power to bar it by Fine; in which Refpet he
might well be looked upon as a Proprietor of the Whole :
Buc if he be decreed to make his Ele&tion; it muit be done
prefently, for then it is that he is to take: Whereas he
cannot by Law make his Eletion, being but an Infant;
and if fo, the Court muft compel him to that which the

Law difables him from doing.

Mr. Astorney General, Mr. Strange, and Mr. Peere Williams
argued for the Defendant, That this Court will not, in all
Cafes whatever, decree a {pecific Performance ; but would,
in {fome particular Cafes, leave the Party to his Remedy at
Law upon the Covenant; that thefe Articles were made
{o long ago as in 1677. and Thomas the Son, ‘who was the
Perfon intitled to have them carried into Execution, lived
until 1722. Forty-five Years after, without ever defiring
to have them executed ; and that the Intent of thofe Ar-
ticles did not {feem to go any farther than the fettling the
Jointure on the Wife, and the making Thomas the Grand-
father Tenant in Tail, the Words being z0 provide for the
Wife, but no Mention made of the Iffue; but whoever
comes into Equity muft do Equity ; and therefore if the
Plaintiff would take Advantage of thofe Articles, he muft
make a Compenfation for it out of the Will, which gives
him an Eftate upon a plain Suppofal that he fhall take no-
thing by the Articles ; but fhall never be at Liberty to take
a great Benefit under the Will, and waive that Part which
makes againft him, to the Prejudice of a third Perfon:
The whole Will muft be acquielced under; or no Part of it
at all, according to the Refolution in Ngy’s and Mordaunt’s
Cafe ; which went upon the Reafon of an intire Compli-
ance with the Teftator’s Intent in taking intirely under the
Will, and not upon the {uppofed Reafon of his being Pro-
prietor, by having it in his Power to levy a Fine. The like
Refolution was in the Cafe of Hearne verfus Hearne,
2 Vern. 555. in that of Cowper verlus Cotton, February 16,
1731. at the Rolls; where a Freeman of London devifed
his Eftate to Truftees for the raifing 6000, for his four
Daughters, and made a Difpofition of the Surplus, and

held
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held that they fhould ftand either by the Will or by the
Cuftom ; and if by the former, that they fhould not de-

feat the Devife over. That in Cafes where general Words

in a Will had been reftrained from pafling all which the
Teftator had, it hath been upon the Teftator’s Intention
manifeftly appearing in the Will itfelf not to pafs fo much
as the Generality of his Words would comprehend ; but in
the prefent Cafe, his Intent plainly appears to pafs all:
Nor will that Intent be fatisfied by faying, that he had a
Reverfion of the Lands comprifed in the Articles; fince he
would have been Tenant in Tail under the Articles, and
only for Life under the Will.

~ Lord Chancellor. It cannot be doubted, but that upon
Application to this Court for the carrying into Execution
the Articles of 1677. the Court would have decreed it to
be done in the ftri&eft Manner, and would never leave it
in the Hufband’s Power to defeat and annul every Thing
he had been doing: And the Nature of the Provifion is
itrong enough for this Purpofe, without any exprefs Words;
and I muft therefore confider what was the Operation of
the Deed of 1698. which is declared to be in Performance
of the true Intent and Meaning of the Articles. If it be
fo, all 1s well; but if it be not, it only fhews that the
Parties intended it {o, but were miftaken. So was the Cafe
of Weflern verfus Harris, where the Articles were by the
Houfe of Lords decreed to be made good ; and the fame mulk
be done in this Cafe, if nothing intervenes to prevent it.
The Settlement i 1716. whereby the Grandfather {ettled
other Lands upon his Son’s Marriage, has been called a
Satisfation for thofe Articles; but to me it appears neither
an altual Satisfaltion, nor to have been intended as {uch.
The Grandfather had done that in 1698. which he appre-
hended to be a Satisfaltion for the Articles ; but this Deed
proceeds upon Confiderations quite different from thofe of
the Articles, the Perfons claiming under this being Purcha-
{ers for a Conlfideration intirely new, the Limitations being
intirely different ; and therefore it would be abfurd to call
this a Satisfaction for another Thing it hath nothing to do

Aaa with,
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with, and to which it is no way relative. The next Thing
to be confidered is, the Fine levied of the Lands in Que-
fion in the Year 1723. by the Grandfather ; the Intent
whereof was, to have the abfolute Ownerfhip of thofe
Lands in him: And one Reafon why no Application hath
been made till now, to have thofe Articles carried into Exe-
cution, might be, that during the Grandfather’s Life no
body was intitled to any thing in Pofleflion under them.
Then comes the Will in 1725. whéreby he gives Part of
thofe Lands fettled in 1698. to his Daughter; thereby
fhewing his Apprehenfion to be, that by a Fine he had gi-
ven himfelf a Power of difpofing of them: And it would
be a very ftrained Conftrution to {ay that he intended this,
not as a prefent Devife to his Daughters, but to take Ef-
fe& out of the Reverfion of the Lands comprifed in the
Articles. The next Thing is the Devife to the Truftees for
his Grandfon the Plaintiff, upon his attaining the Age of
Twenty-one; and the Queftion here 15, Whether the gene-
ral Words fhall ever pafs Lands not capable of the Limi-
tation in the Will? And to that have‘been cited: Rofe and
Bartlett's Cafe, Cro. Car. 292. and other Cafes; but the

cannot influence the prefent Cafe: For, the Teftator had
legally a Power to dilpofe of thofe Lands ; and tho’ they
might be affefted with a Truft in Equity, yet that cannot
be {uppofed to lie in his Conuzance, he having done an
A&t to enable himfelf to difpofe of thefe Lands. And it
differs from the Cafe that was put of an exprefs Truft, and
the Truftee deviles all his Lands ; for, there the Truftee
cannot be ignorant that the Lands which he holds in Truft
are not his own. But what makes his Intent clear is, that
he hath devifed Part of thefe Lands to his Daughters, and
he muft have looked upon himfelf as Mafter of the one
Part as well as the other; I therefore think his Intent was
clear to pafs thefe Lands by the Will; and if fo, we muft
now confider what will be the Effe& of this Will. If ¢hé
Plaintiff has a Lien upon the Lands of the Articles, then hé
may ftand to them if he pleafes; but when a Man takes
upon him to devife what he had no Power over, upon 2
Suppofition that his Will will be acquiefced under, this Court

compels
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compels the Devifee, if he will take Advantage of the Wxﬂ,
to take intirely, but not partially under it; as was done
in Noy’s and Mordauny’s Cafe: There being a tacit Condition
annexed to all Devifes of this Nature, that the Devifee do
not difturb the Difpofition which the Devifor hath made.
So are the feveral Cafes that have been decreed upon the
Cuftom of London. The only Difficulty in the prefent
Cafe is, That what is given ro the Plaintiff is precarious,
nothmg being given to him if he dies before Twenty-one,
and if after, then but an Eftate for Life ; and that he ap-
pears before the Court in the favourable nght of being
Heir at Iaw : But this will not alter the Cafe. The
Eftates which the Teftator has given him were undoubtedly
in his Power; he hath given them to Truftees unul his
Grandfon attain Twenty-one, and has difpofed of them in
fuch a Manner as that there can never be any und:fpofed
Refidue to go to the Plaintiff as Heir at Law ; and {urely it
15 as much in the Power of the Court to make this Beq ue{’c
thus limited, to be a SatisfaCtion, if the Party will ﬁand to
the Will, as in the other Cafes. .Indeed if he takes by the
will, there is nothing to make Satisfation to his Sifters for
their general Chance under the Articles; but that is be-
caufe nothing is left them by Will; and they cannot be
{aid to be quite deftitute of Provifion, fince it is juft and
reafonable that they fhould be maintained by their Mother,
who is intitled to a large and ample Provifion by her Mar-
riage Settlement: Nor can what is devifed to the Plaintiff
be looked upon as intended by the Teftator to go towards
the Maintenance of younger Children; for, if the Plamnoff
dies before Twenty-one, then all the Pl'Oﬁtb already I‘CCCIVCd
.are to go to his Aunts; and fo by that Conftruction I
muft take the Maintenance out of their Eftate, and oblige
them to contribute to the Maintenance of diftant Relations,
viz. Nieces, at the {ame Time that the Mother (who hath
an ample Provifion) would be left at large, and under no
Tie of maintaining her own Children.

And fo decreed the Plaintiff to have {ix Months after he
comes of Age to make his Election, whether he will ftand
fo
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to the Will or the Articles? And if he makes his Election
to ftand to the latter, then fo much of the other Lands
devifed to him as will amount to the Value of the Lands
comprifed in the Articles, and which were devifed to Mara
gares and Martha, to be conveyed to them in Fee.

Warrington verius Norton.

AConll{miﬂion Commiflion of Bankruptcy was taken out agamﬁ one
fB
foes gty £ X Hughes, and unpon the gth of February 1730. at

H. at eleven
opsgeren eleven oClock in the Morning the Commiflioners met,

Morning ; at and proceeded to declare him a Bankrupt and the Decla-
three in the -

Afieoon the Tation was figned by them between three and four o’Clock
Commifion- i the Afternoon, and the Affignment of the Bankrupt’s
f;mt 2 Bank Goods executed at fix ; at which Inftant the Commiflioners

€.

cateanAfign. had Notice that the Bankrupt died that Day at one in the
e i Afternoon ; tvhich was the firft Notice they had of his

and then have

Sotice that he [eath, The Bankrupt having before his Death devifed
o Clock that all his real and’ perfonal Eftate for the Payment of his
Deig . Debts, the Plaintiff who was a Creditor, brought his Bill

Dealing with-
in the A& of agami’c the Defendant as Affignee under the Commiffion,

E)gé:it}:{?’;izn for an Account of fuch Goods of the Bankrupt as had come
ftand. to his Hands; to which the Defendant pleaded the Com-
miflion and the Proceedings under it. The Queftion was,
Whether this was fuch a Dealing under the Commiffion as
was within 1 Fac. 1. cap. 15. [eét. 17. the Words whereof
are; “ That where afser any Comimiffion of Bankruptcy is dealt
“in by the Commiffioners, the Offender happen to dic before
“ Diftribution, that neverthelels they may in thas Cafe pro-
“ ¢eed in the Execution of the Commiffion in fuch Sort as

‘ they might have. done if the Offender was hvmg

Mr. Astorney General, Mr. Fagakerley, and Mr. Forrefler
argued for the Defendant, That the Meeting in order to
declare him a Bankrupt, was a {ufficient Dealing within the
Statute ; and that the Aflignment hath a Relation to the
Bankruptcy ; that when the Commiflioners aflign, it is
from the A& of Parliament, and not from themfelves;

for,
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for, they have no Intereft vefted in them ;- but it is the
Operation of the A which gives them Righe in the Thing,
but none at all in the Perfon of the Bankrupt; fo that his
Death cannot be material : And the Law giving no Right
over the Perfon, but only a Power of calling him a Bank-
rupt, it muft be in Purfuance of the Commiflion, and there-
fore that Examination was a Dealing within the Statute ;
that by Law there can be no fplitting a Day ; as 4 Leafe
made to commence from henceforth, takes in the Day of the
Date, although executed at the very laft Moment: And in
Shelley's Cafe, 1 Co. 93. the Recovery was held good, al-
though the Party died the {ame Day, becaufe it was a legal
Proceeding. That the Laws againft Bankrupts were not
at all to be confidered as penal, but as remedial Laws, and
as {uch wgre .intitled to the moft favourable Conftruétion;
according to the Rule laid down in Heydon’s Cale, 3 Co. 7.
And therefore if any Conftrution could be made more
beneficial for the Creditors than another, that one was to
be admitted as founded upon natural Juftice, and upon that
beft of Rules, Fus fuum Cuique tribuere; that in thefe Cafes
the Law itfelf hath provided how it fhall be conftrued; for
by 21 Jac. 1. cap. 19. [eét. 1. it is enalted, That all the Sta=
tutes which were theretofore made againft Bankrupts, and
for the Relief of Creditors, fhall be in all Things beneficially
conftrued for the Relief of the Creditors of the Bankrupts;
fo that the Law itfelf dire&s a beneficial Conftruétion to
be made for the Creditors ; and when a Law does by ex-
prefs Provifion enalt how Conftructions fhall be made, the
Claufe fo dire&tive of Conftruction is of the {ame Force
and Authority as any other Part of that Law.

Mr. Solicitor General and Mr. Browne argued on the other
hand, That thefe Laws were rather penal than remedial,
the Party being therein called an Offender, Ue. which he
does not appear to be until he 1s declared a Bankrupt, and
that Declaration is the Dealing meant by the Statute ; for,
till then there can be no Proceeding upon the Commiflion
properly {o called. Shelley’s Cale 15 quite different; for,
Recoveries being common Aflurances, the Law favours

Bbb them,
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them, and does not enter into any Inquiries about the par-
ticular Minute of the Day the Party died upon. Had this
Law not been made, the Commiflioners could not have
proceeded after the Bankrupt’s Death ; and the Words
of the Statute feem to mean that he thould be declared a
Bankrupt firft.

Lord Chancellor. 'The Plaintiff,. if contented to come in
under the Commiflion, will be intitled to the Benefit of it:
But his Intent feems to be, to fet afide all the Words of
this Starute of 1 Fac. 1. it looks as if fome Doubt had been
conceived, Whether the Party’s Death determined the Com-«
miflion? The former Statutes being, That they fhould
feize his Body, which they could not do when the Party
was dead ; but it was always clear, that ne Commiflion
could be taken out againft a Man after his Death : Then
{whatever might occafion the Doubt) comes this Statute,
which fays, That when the Commiflion had been deak
i, e What is a Dealing in it 1s the Queftion?

Indeed 1 know no particular A&, as diftin& from an-
other, which can be called a Dealing. It has been f{aid, That
the declaring him a Bankrupt was the A& meant ; but that
Declaration of the Commiflioners being only difcretionary
and for Caution, and not at all binding to any Body, it 1s
not probable that the A& thould intend that only to be a
Dealing, which it hath not any where given the Commif-
{ioners Power to do; whatever is done in Purfuance of the
Commiflion is a Dealing in it if never {o minute; and the
rather, for that thefe being remedial Laws, are to be be-
neficially conftrued in favour of the Creditors. I cannot
therefore put a narrow conftrained Conftrution upon the
Words deals in, in order to overthrow this Commiflion,
and all the juft Right of the Creditors claiming under it.

The Plea was allowed.

Lowtber
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Lowther verfus Carleton. 7 Hpril

A Church Leafe of Twenty-one Years, obtained by the A Men by

. e . Marriage Ar-
Plaintiff’s Grandmother, was, upon the Marriage of ticles agrees

his Father and Mother, {urrendred to the Dean and Chapter W dedle
of Carlifle, and a new one for the {fame Term granted to "pon hinfelf
the Plaintiff’s Father and Mother, which by Articles was the Ifve of
agreed to be fettled on them for their Lives and the Life e N miages
of the Survivor, and then upon the Iffue of the Marriage; &b & © 2

? Stranger, who

the Father and Mother afterwards {urrendred this new had no Notice
. [0) € lviar-
Leale, and a new one was granted to a Stranger, to whom riage Aricles;

the Father had mortgaged the fecond; the laft Leafe was iy yoner

of this Vendee

afterwards purchafed by the late Marquifs of Wharzon, who el B. vho
I . . . ad full No-

did not appear to have any Notice of the Marriage Articles. tice of the

The Defendant purchafed the Marquifs of Wharton's Title gau Sod

ticles, and

of his Executors ; who upon the Purchafe gave him a col- (%05 & «f&-
lateral Security for the better afluring his Title : But pre- of the Execu-
vious to this Purchafe the Defendant had Notice of the ;;Zt;iefo:ﬂ':z};?ng
Marriage Articles, which were thewn to him by his own b Tide- B-s
Father ; and now the Plaintiff brought his Bill to be let fiand good a-

into Pofleflion of this Leafehold Eftate, and praying that %’?;?rﬁig,lewho

the Defendant might be confidered as a Truftee for him. claims under
The Defendant pleaded his Purchafe, and confeffed the

Notice ; but principally infifted upon the Marquifs of

Wharton’s Purchafe without Notice, whofe Title was now

in him.

Lord Chancellor. Had this Bill been brought againft
Lord Wharton himfelf, and he had pleaded that he was a
Purchafer without Notice of the Articles, the Plea would
have been good; he having the Law on his fide, and ha«
ving both Law and Equity, the Court would not take it
from him: And as the Court would not have given any
Relief againft him, fo neither would it againft his Execu-
tor; for, if the Plaintiff’s Title had not been good againft

the
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the Lord Wharton himfelf, it would not be fo againft his
Executors; and therefore his Death is not material. Had
the Defendant paid nothing at all for his Purchafe, yet
the Plaintiff could not prevail againft him; becaufe,
though he were but a Voluntier, yet he claims under a
Purchafer without Notice, who hath barred the Plaintiff’s
Right, and all the Purchafer’s Right is now devolved upon-

him. .

Indeed it hath been objefted, That the Defendant is a
Purchafer with Notice under the Lord Wharton : But be-
caufe he is fo, fhall he be in worfe Condition than a Vo-
luntier or Executors claiming under Lord Wharton would
have been? A Voluntier claiming under a Purchafer for
a good and valuable Confideration without Notice, would
have a clear and abfolute Right; and fhall not the Defen-
dant have it alfo, becaufe he is a Purchafer with Notice of
the Plaintiff’s Title? As the Lord Wharton had a Right of
enjoying it, {o he had of aliening it: And when he had {o
done, his Alienee hath the fame Right that he himfelf had.
Nor can the Defendant’s taking a collateral Security make
his Cafe the worfe ; for, though he might be relieved
againft the Lord Wharton’s Executors upon that Security,
yet what Relief can they have where the Teftator was a

fair and honeft Purchafer.

The Executors, upon fome Doubt arifing in the Purcha-
fer as to the Title, gave him a collateral Security; but
why fhould they be liable to make Satisfaltion out of this
Security, when if they had kept the Term in their own
Hands it would never have been taken from them by the
Plaintiff? The Security being given only to fatisfy the Pur-
chafer’s Doubts, fhall never turn to therr Difadvantage. If
the Lord Wharton can be affeéted with Notice, then all will
be overturn’d : But if he cannot, the Defendant’s Plea will
be good. I remember a Cafe where a Purchafer, with
Notice, aliened to one who had no Notice ; and there, al-
though the Court would not affect the Purchafer without
Notice, yet it being a Fraud, the Vendor (who was the

Purchafer
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Purchafer with Notice) was decreed to make Satisfaltion
to the Plaintiff.

And {o allow’d the Plea.

MW@%&%XQ; }3&/50 l L. to April.

MR. Baynton being feifed in Fee of a confiderable Eftate, . rues 5

. 3 ; Eftate to his
and having no Children, by Indenture Fanuary 19, goxe 2o b
-1715. covenanted to fuffer a Recovery of all his Lands, Lif, Re-

to the Ufe of himfelf for Life, then to his Wife for Life, hu feomd

her fecond

then to the IfTue of their Bodies ; and for want of {uch g“(‘)‘r’m";;*‘?liam

Iffue, in Truft for his Sifter 4nne Rolk for her {ole and fe- & and gives
parate Ufe during Life ; and, after her Death, if Edward win the Con-

Rolr her Hufband fhould furvive her, to permit him to fong o

receive the clear yearly Sum of 1000/ during Life, and ‘f,?;gC-BfurtV:

afterwards to Edward Rolt (eldeft Son of Edward and Anne) charge it with

. - - . - S
for Life, with Remainder to his firft and other Sons, with fceeding

like Remainder to Thomas, and all the other Sons of Ed- j2¢03” for
ward and Anne. Then comes this Provifo:  Provided al{o dren;s and if

“ that it thall and may be lawful to and for the {faid Anne o o g

Survivor of

Rolt, with the Confent of the faid Edward Rols her Huf- them do not

. o appo?nt the
band, and for the {aid Edward Rolt her {urviving, fromProvifion,

then zoo0 L

Time to Time, by Sale, Mortgage or otherwife, charging each 1o be
the Premiffes, to raife and fecure fuch Sums of Money e

‘younger Sons,

not exceeding in the Whole the Sum of 12000/ as2d 3000L

the {aid Amne, notwithftanding her Coverture, thall, Dasghters, at
with the Confent in Writing of her Hufband, think fit, Trenyone,

Twenty-one,
and for the {aid Edward Rolt her {urviving, as he fhall Z?d; lf“‘;;fﬁ
think fit, for the Maintenance and Portion of any of the Cor. for

Children of them the faid Edward and 4nne, born or to e,
be born ; and if the faid Edward and Anne his Wife, or fom the

’ i A .OI' Time' of the
the Survivor of them, fhall not appoint in what Proportion Appointment;

{uch their Children fhall be provided for, then all the i‘,‘;?n‘t;‘;itf""

. then from the
C cC « Partles Death of the

Survivor of B.
and C. And if any of the younger Children die before their Shares become payable, the fame to go to the

Survivors. 4. dies, C. dies, leaving four younger Sons and two Daughters; one of which died an Infant

foon after her Father; then B. dies without making any Appointment ; the whole 14000 /. thall be raifed,
and carry Intereft only from the Death of B,

14
«
«
«
<t
11
«
44
<«
«
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«

44
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“ Parties to thefe Prefents are agreed that 2000/ a-piece
“ fhall be raifed and payable to each {fuch younger Sons,
“ and 3000 a-piece for the Daughters of the {aid Edward
“ and dmne; and if there fhall be but one Daughter, then
“ 6000 /. for fuch only Daughter, at their Ages of Twen-
“ ty.one Years, with Intereft for the faid ‘feveral Sums
“ after the Rate of 51 per Cent. for their {everal and re-
“ {peftive Maintenances until their refpetive Portions
“ fhall become payable; and {uch Maintenance to begin
“ from the Time that thall be appointed by the {aid Ed4-
“ ward and Amne his Wife, or the Survivor of them; and
“ in cafe no {uch Appointment, then from the Death of
“ the Survivor of them the {aid Edward and Anne his Wife :
“ Then comes a Provifion, that if any of the younger
“ Children die before their refpe€tive Shares become pay-
“ able, then the Share of fuch Child fo dying fhall be
“ equally divided amongft the furviving Children.”

Mr. Baynton died foon after without Iffue, and then, in
the Year 1722. Mr. Rolt died, leaving Iffue by his Wife
four younger Sons and two Daughters, Elizabeth and Anna
Maria, which laft died an Infant foon after her Father’s
Death ; and in the Year 1734. the Mother died, having
never charged the Lands with the 12000/ or any other
Sum for the younger Childrens Provifion, nor given any
Dire@tion in what Manner or Proportion they fhould be
provided for, {ome of the Children having attained their
Age of Twenty-one in her Life-time.

The Queftions were, firft, Whether, there having been
no Appointment made by the Father or Mother, the Sum
of 12000 /. only fhould be raifed purfuant to the Power
given to them? or, Whether the whole Sum of 140c0 4
fhould be raifed purfuant to the Claufe which, in Default
of Appointment, gives 2000 L to each younger Son, and
3000 L to each and every Daughter, there being four
younger Sons and two Daughters, one of whom died an
Infant in her Mother’s Life-time? The fecond Queftion
was, Whether {uch of the Children as attained their Ages

of
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of Twenty-one in their Mother’s Life-time, fhould have
Intereft for their Portions from that Time, or only from
the Time of their Mother’s Death ?

Lord Chancellor. 'The firft Queftion is, How much fhall
be raifed for the younger Children, whether the whole
Sum of 140001/ or only 12000?

By the firft Claufe it is clear, that no more than 120001
was to be raifed ; but the Doubt arifes upon the fecond
Claufe, whereby particular Sums are provided for each
younger Child in cafe no Appointment be made by the Fa-
ther or Mother, which hath not been done; and by the
Number of younger Children the particular Sums provided
by this Claufe amount to 14000/ This fecond Claufe in-
deed is not an independent Claufe, but {ubfidiary to the
firft: In cafe the firft does not take Effe&, then this fecond
is to prevail, whereby he hath made a certain direct Charge
of 30001 for each Daughter, and 2000 L for each younger
Son, without any Provifion (as there is in the firft Claufe)
that the Whole thall not amount to more than 12000L

In the firft Claufe, where he delegates the Power of
charging, he thought it proper to confine that difcretionary
Power given ; but where he was to charge the Eftate him-
felf, as by this {fecond Claufe he does, there was no Rea=
fon for him to confine his own Difcretion: And if fo,
can a Court of Equity (where there are {ix younger Chil-
dren, and the Eftate well able to bear the Charge) feek
for a foreign Intention to take away their Bread? The
Queftion, Whether 4sna Maria, who died in her Mother’s
Life-time, be fuch a Daughter as can be faid to have any
Intereft in this Sum of 3000/ depends upon the Con-
ftruftion of the Deed, whether it was a certain Charge
before, or not until the Mother’s Death?

The Power of Appointment is not given to the Hufband
and Wife jointly, bu to her, to be executed with her Huf-
band’s Confent; which fhews that he intended that fhe

4 might
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might execute it during her Coverture; and in cafe the
Hufband fhould furvive her, then there is an exprefs Pro-
vifion that he might execute it; but in cafe fhe {urvived
her Hufband, as the did, it is not fo clear by this Claufe
whether, by the firft Gift of the Power to her, he mtended
to enable her to execute it during the Coverture only, but
under the Control of her Hufband ; or, whether {he might
execute it after her Hufband’s Death? This I {ay is not
clear by this Claufe; but the other Claufe’of Maintenance
makes it {o, and proves his Intent to be, -that it might be
done either way ; for, it fays appointed by the Survivor ;
and therefore the taking it in the firft Senfe would be ta-
king away the Effelt of the Words: Whereas in all Cafes
the Conftruction muft prevail which makes the Whole con-
fiftent ; and where there are plain and ambiguous Words,
thofe that are ambiguous and doubtful muft give way to
fuch as are plain and obvious. By the firft Claufe {uch
Children only can be confidered as intitled to any Share
under the Power of Appointment, as were living at the Sur-
vivor’s Death ; but no Appointment having been made, it
ftands upon the {fecond Claufe, which is a dire& Charge.
upon the Land of 2000/ and 30004 for each Daughter.

The next Queftion is about the Intereft, From what
Time it fhall be payable ? And I am of Opinion, that al~
though the Payments were to be at Twenty-one, yet no
certain Intereft vefled in any of the Children until the
Survivor’s Death: And although {ome of them attained
their Ages of Twenty-one in_their Mother’s Life-time ;
yet all being contingent until the Survivor’s Death, no In-
tereft can be due but from the Time of the happenmg of
the Contingency.

And fo decreed the Whole 140001 to be raifed, and
Intereft from the Mother’s Death only.

D E
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Bradley verfus Powell. 24 May 736.

e d
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GAE 12 y4d ST

OHN Powell being Tenant for Life, with Remainder ¢ the Faiher,

. o err® and B. the
Henry his eldeft Son in Tail, they two agreed to re-fettle eldet Son, re-

the Eftate, and a Recovery was gccordingly fuffered o £ 2 B

ftate, to the
the Ufe of Fobp the Father for Life as to Part, thep Ufeof 4. for

Lifeas to Part,

to Truftees for Two hundred Years, upon Truft to raife then © T
1100 J. to be paid to Richard Powell (the fecond Son of fenared Two

Fobw Powell) within fix Years after the Death of Fobn, or Yeus o mife
as {oon after as the {fame could be raifed, and in the mean paid to the

. p y on [6)
Time Interelt from the Death of Fobn the Father, after wimin fix

within fix
the Rate of 5/ per Cent. for and towards his Maintenance Y55 2fer
until the Portion be paid to him, Remainder to Hemyy the 2 foon Jfer
. . . . as am
eldeft Son for Life, and to his firft and other Sons in Tail, coud be

e Richard the fecond Son died confiderably indebted, e in

#9 the mean
leaving no Affets, after having attained the Age of Forty- Time Intereft
five Years; and two Years after Fobn the Father died, by Death, forand

towards his
Ddd \VhOf@ Maintenance,

~ Remainder to
B. the Eldeft, &c. C. died indebted, and two Years after him 4. died ; from whom a good Eftate came to

8. The Creditors cannot have this Portion raifed, the Contingency upon which it was payable never happening.
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whofe Death an Eftate of 700 L per Ann. came to Henry,
and from him to his Son the now Defendant.

The Bill was brought by the Creditors of Richard againft
the Defendant and the Truftees, to have the 1 100/ raifed
and applied ‘towards the Payment of his Debts: The De-
fendant Powell infifted, That Richard dying in his Father’s
Life-time, the Portion could not be raifed, not being tranf-
miflible to his Reprefentative, but fhall merge in the Land
for the Benefit of the Defendant, who was Heir at Law.

Lord Chancellor. It has been doubted whether this Set-
tlement was not to be confider’d as voluntary ? But I think
1t was made upon a good and valuable Confideration, and
that the Parties are Purchafers under the Recovery {uffered
by the Father and Son, and therefore Richard is to be
confidered as a Purchafer for the 1100/ in Queftion.
But the main Point 1s, Whether this 1100/ 1s to be looked
upon as a Portion? And I think it muft be confidered in
that Light, it moving from the Father, and being intended
by him as a Provifion for his Child. The Rule of Por-
tions {inking in the Land where the Party dies before the
Term out of which they are to arife, comes into Poflef-
fion, hath not always held without Exception ; as appears
from Butler and Duncomb’s Cafe, 2 Vern. 760. where the
Words were from and after the Commencement of the Term,
and therefore the Portion not payable during the Life of
the Father and Mother, the Term not being yet com-
menced : But yet the Court inabled the Hufband and Wife
to raife Money upon the Intereft by way of Mortgage;
which was, to confider it in fome Sort as already vefted. So
in that of Broome verfus Berkley, Abr. Eq. Ca. 340. notwith-
ftanding the Portions were decreed not to be raifed imme-
diately ; yet they were confidered as tranf{miflible Interefts.
The {ame in King and Wither’s Cafe in the Houfe of Peers.
In all thefe Cafes the Limitation was, That the Portions
fhould be paid them at fuch a Time, as upon Marriage, or
at fuch an Age ; and the Intent of the Parties was plain,

That upon either of thefe Contingencies happening, the
Child
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Child fhould be intitled to the Portion, although it was
contingent ; fince a contingent Intereft is tranfmiflible, and
a future Provifion may well be looked upon as a Confide=
ration for Marriage. In the prefent Cafe the Term and the
Truft are not to arife until the Father’s Death; but no
particular Time is limited for the Payment of the 1100
but barely within fix Years after his Father’s Death, and
not made payable to him, his Executors and Adminiftra-
tors, Ue. but barely to him, with a Provifion, Thas from
the Father's Death 5| per Cent. fball be raifed for and to-
wards his Maintenance ; which looks as if the Intent was to
poftpone the vefting until the Death of the Father ; fince
the 5 1. per Cent. for and towards his Maintenance can never
be raifed by them to that Purpofe, when he died in his
Father’s Life-time. This firft A& which the Truftees are
to do, viz. That of providing for his Maintenance, necef{-
farily fuppofes him living at his Father’s Death; and
where the Intereft is contingent, as it is in the prefent
Cafe, it is moft conformable to Reafon to confider the
Principal as contingent likewife.

But if the Conftruftion fhould be otherwife, the Term,
by the exprefs Words of the Truft, can never ceafe; it
being to endure for and towards his Maintenance until the

Portion be paid unto bim ; which it can never be, fince he
died in his Father’s Life-time.

I therefore think the Whole was contingent, Principal
as well as Intereft; and that it differs from the Cafe of
Broome ver{us Berkley, and of King verlus Withers; for 4 i
that in thofe Cafes Marriage enfued, which was one of the
Times appointed for Payment: But here the 1100/ is
limited to be paid to him within {ix Years after his Father’s
Death, without any other Limitation; and he dying in
his Father’s Life-time, the Contingency hath never hap-
pened ; and the Portion muft therefore fink for the Benehic
of the Owner of the real Eftate,

And fo difmiffed the Bill.
Huntey



196 De Term. Pafch. 1736.

7 Mo Hunter verfus Maccray.
Though Zrg- Motion was made before the Lord Chancellor, that 2
lend be now & X N Exear Regno might be fo framed as to prevent the

o hesvi Defendant from going into Scorland, upon Affidavic made
}igﬁ;" Exeat that he was foon going to refide there, and that he had

been aler'd  confefled, That as Truftee for the Plaintiffs under their

fince the Uni- - oy ; -
on 1t was Father’s Will, he had received the Sum of 10000 2 The
originely. @ common Order had been made at the Rofls for 'a Ne Exeat
2. Whether o iffue (upon a Petition there preferred) and marked for

in the com-

mon Form, 10000/, Bail; and this Motion was now made upon an
Heen s, Apprehenfion, that as the Writ was only to reftran him
upon, it an from going out of the Realm, it could not reftrain him

reftrain the T > , e 3 .

Party from  going into Scotland, which by the Union is now the fame
mt .

Soinge  Kingdom, and yet as effeCtually out of the Reach of the

ik #" Procefs of the Court as any other foreign Part which is of

ks the King’s Allegiance.

His Lordfhip afked how they would have it altered?
and what Authority he had to alter an original Writ?
efpecially as this Writ was not originally intended to aid
the Procefs of the Coutt, but was a mandatory Writ, to
prevent the King’s Subjelts from going into foreign Coun-
tries to practife Treafon with the King’s Enemies? And he
{feemed to think, that this Cafe muft have happened fince
the Union ; and yet he had never known, nor heard, that
any Attempt had been made to alter the Writ: And he
{aid, That perhaps there was no Foundation for the Doubt,
whether the common Wrir would not prevent the Defen-
dant from going mto Scotland, as well as any of the King’s
other Dominions out of the Reach of the Procefs of the
Court.

Mr. Hamilton inform’d the Court that fomething of this
Kind had been moved, in one Mitchel's Cafe, in the Lord
Cowper’s Time ; who {eemed to think that the Writ extend-
ed to Scotland, notwithftanding the Union, and did nothing

4 n
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in it. The Regifters likewife faid they never knew any
other than the common Order made. His Lordfhip con-
{ider’d whether he might not diret that the Sheriff thould
take Security, that the Defendant fhould not go out of
that Part of Greas Britain called England 5 but as {uch an
Order might be liable to Objettions, as, Whether the De=
fendant might go into Wales? Whether it would be necef-
fary to give the {fame DireCtion in every other Cafe as well
as in the prefent ? And whether it would not be counte-
nancing an Objetion, which otherwife, perhaps, would
not be of any Force? He faid, That it was dangerous to
alter old eftablithed Forms, and therefore would make no
Order in it; but left the Parties to proceed in the old
beaten Path.

Eee D E
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5 Jub. Scarth verfus Cotton.

IV i3 . .

AnEffatecon. Bill was brought by the Plaintiff, as a Bond-
veyed inTruf Creditor, againft the Defendant as Truflee of
pay Incum- the Eftate of one Fobn White (who had in his

Rnses e Life-time conveyed it to the Defendant, in Truft to fell

Zr for the ] or fo much of the {fame as would be {ufficient to pay
his Heir;  his Debts, and the Incumbrances charged upon it, and

upon a Bill . . . . .
brought by then in Truft for his own right Heirs) in order to have

Gor s the Eftate fold, the prior Incumbrances paid off, and then

the Traftees 0 be paid his Debt out of the Refidue. The Daughter and
was a Minor, Heir, who was an Infant, was alfo a Defendant; and fhe,
vama: by her Anfwer, infifted, That being an Infant, the Parol

anfwering that

e e g Ought to demur; becaufe that although it was a Truft for
mor duing  paying off Incumbrances which then affefted the fame,

the Minority, 1
caufe (a5 15 yet as to the Refidue, it was only Affets.

becaufe (asto

the Refidue) it
was only Affets: It was order'd accordingly, although the Infant’s Counfel would have waived it as preju-

dicial to the Infant.

The Lord Chancellor thought it was fo, and that there

was no Difference between legal and equitable Affets :
And



“In Curia Cancellarie. 169

And although in this Cafe it would be to the Infant’s Pres
judice to take Advantage of the Law, becaufe the Intereft
would out-run the Rents and Profits of the Eftate ; yet, it
being mentioned in the Pleadings, he f{uid, he could not
avord ordering it, although the Counfel would have waived
the Objeftion. And {o an Order was made to take an Ac-
count of what was due to the Plaintiff; but all Proceed-
ings to ftay until the Defendant came to Age, and the Plain-
tiff to pay all Parties their Cofts, except the Infant, and
to have them again out of the Eftate.

‘Galley verfus Baker. 5 74

T HE Dutchefs of D being {eifed of a Houfe and feﬁgif‘;% y

Garden in St Giles’s in the Fields, called Whitehoufe, of Church-
upon the 7th of April 1662. made a Leafe of the Premifles pece; ;ft“

to the then Archbifhop of Canterbury and other Truftees, @on %‘yisthe

for the Benefit of the Reftor of the Parifh and his Succef Lefforwhe
fors, for the Term ‘of Ninety-nine Years; and after? Fine from the
wards by her Will, dated November 2, 1668. reciting the Lo tho

] nothing of
Leafe, direCted her Heirs to convey, from Time to Time, that was men-

tioned in the

as the Re&or of §. Giles’s and his Succeflors thould dire&, Propofal 1aid

declaring her Intent to be, that the faid Houfe thould re- g i ns

main as a Dwelling-houfe for the {aid Re&ot and his Suce ceator of the
effor was dé-

ceflors for ever, as a free Gift by her. There was at her creed 1o re-
. A . L. . und this 3-
Death a Leafe for Lives {ubfifting, which deterinined in ney o be laid

1681. when the late Archbithop Sharp was Rector ; who o n 2 Pur-
finding that the Houfe was fo old and ruinous that it could Bevefi of the

. . . i Succeflors ;
not conveniently be made an Habitation for the Rector ; buc the Leate
‘was allowed

and thinking it would be more for the Advantage of him %355,
and his Succeflors to let out the Ground on a Building- becaufe it did

not appear

Leafe at a referved Rent, came to an Agreement with one tar the Te-
nant was pri-

Bofwell, to let him a Leale for Forty-one Years, at 111 ;% eI
per Amn. to build Houfes on ; and a Bill being brought by pofition upor
Bofwell to have this Agreement carried into Execution, it
was decreed by the Earl of Nostingham, that a Leafe {hould
be made, with Covenants to build ; and a Leafe was acs

cordingly
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cordingly made the 27th of February 1682. by Dr. sztrp,
and the Heir of the Dutchefs, and the furviving Truftee

of the Term.

Bofwell laid out a confiderable Sum, and built fixteen
good Houfes; and his Leafe expiring at Michaelmas 1720.
when the late Bithop Barker was commendatory Retor of
St. Giles's, the Bifhop, in the Year 1724. brought his Bill,
{etting forth all the former Proceedings, and f{uggefting
that the Houfes were fo ruinous that it was neceflary to
rebuild them, which no body would undertake unlefs a
building Leafe could be obtained for a long Term, and
prayed it might be inquired under what Rents and Cove-
nants it was proper to have fuch a Leafe granted; the
Court thereupon fent it to a Mafter, who reported that the
Parties propofed to let a Leale for Sixty-one Years, and
to improve the Rent from 16 /. to 20/ and made it ap-
pear that the Houfes were ruinous, and that it would be
for the Benefit of the ReCtor to have fuch a Leafe made with
proper Covenants ; which the Court accordingly ordered,
and a Leafe was made June 22, 1725. but in 1t there was
no Covenant to rebuild, only in cafe where any was necef-
{ary to be pulled down: And it appeared by the Evidence
that the Bifhop had taken 6001/ for a Fine of the Leflee;
but nothing of it appeared upon the Leafe: In Fall, the
Houfes wanted a great deal of Repair, but not to be re-
built ; nor was any one of them rebuilt, but about 7004
laid out in Repairs, the Rents being now 167 L. per dun.

This Bill therefore was brought by the Plaintiff the pre-
fent Reftor and immediate Succeffor to the Bifhop, againft
the Bifhop’s Executor and againft the Leflee, either to avoid
the Leale, as obtained by Fraud upon the Court, and on a
Contralt injurious to the Succeflor, or to have the 600/
with Intereit from the Bithop’s Death, for the Benefit of
the Succeflor, the prefent Retor. \

Lovrd Chancellor. 'There was not the leaft Suggeftion to
the Court that the Bifhop intended to take a Fine, or make

any
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apy private Advantage ; but only a Defire of having it
}nqmzed how the End of the Truft might be beft ane
wered.

In his Propofal to the Mafter he fays, That notwith-
ftanding the Inconvenience he hath been at for want of a
Retory Houfe, yet, provided he may have Leave to make
a Leale, he is willing to do it; which is faid to be a Sug:
geftion that he intended to take a Fine. It might be a
dark Intention, and fhews Skill in impofing upon the Court,
but cannot make the Cafe the better. Afhidavits were laid
before the Mafter, That the Houfes would fall of themfelves
if not [peedily taken dowm, which was the Inducement to
the Court to make a final Decree, and thereby give Leave
to leafe; and the prefent Bill is not to fet afide the former
Decree, nor can it be done by original Bill, except in
cafe of apparent Fraud; nor is the Decree wrong in it
felf; but it hath not been rightly purfued, and a wrong
Ufe hath been made of it in the carrying it into Exes
cution.

According to the Decree there thould have been no Fine;
and there fhould have been proper Covenants. If there
had been no Fine, the Bifhop would never have agreed to
this Leafe at the Rent of 201 per 4up. and if the Falts had
been known to. the Court, it would never have ratified the
Leafe: This therefore is what the prefent Bill is brought
to reify. The Quettions are, Firft as to the Leflee, who
does not appear until 1725, (being no Party to the formet
Caufe) when he was told that the Bifhop had Power to
make {uch a Leafe, he looked no farther back than the

Decree ; he faw: the Power that the Bifhop had, and it does
not appear that he had a great Bargain: So that it feems
too hard to fet afide his Leafe, and the rather becaufe Part:

is fold, and the Repairs have been great. But fecondly,
as to the Bifhop, I have no Doubt but the 6col ought

to be confidered as a Part of the Truft from which it

flow’d, and ought to be repaid with Intereft, at 44
| Fff per
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per Cent. to the prefent Reflor, from the Death of the
Bifhop.

And fo decreed the 600l to be laid out in a Purchafe
for the Re@or and his Succeflors, and until fuch Purchafe
made, to be laid out on Security in Truftees Names, and
the Bithop’s Executors to pay Cofts out of his Affets ; but
as againft the Leflee difmifled the Bill without Cofts.

oIR8 Stapleton verfus Colvile.

- devifes his R. Colvile, by Will, devifed his Lands to his Wife for
his Wife for Life, chargeable with the Payment of two Annui-

Life, charge- . : ) o
able with oo ties for the Lives of the Annuitants, and likewife with a

Lite. aawin, Legacy of 1000/ and gavé her a Power to raife, by Mort-
a Legacy of oq0e or Sale of any Part of the Inheritance, {uch a Sum as

1000/, and

gives E. Pow- would be {ufficient to difcharge the Debts he fhould owe

ctoraie by o+ the Time of his Death; and then reciting the great

gage of sy Gatisfaction he had of his Eftate’s having continued fo long
Part, fuch a

Sum 25 would i his Name and Family, and the great Defire he had to
pay his Debts perpetuate, as far as he could, his Name and Effate, he

dueathisDe- Jeyifes all his real Eftate (after his Wife’s Death) to his

ceafe; and

then reciing Nephew Robert Lupkin for Life, Remainder to his firft and
faion he other Sons in Tail, &% upon Condition of their taking and

tisfaction he

e o ufing the Name and Arms of Colvile for ever : And then,

flate’s having

fg:;i';‘;eiis in the Clofe of his Will, he gives all his Goods, Chattels,

Name and  and perfonal Eftate, to his Wife, and makes her {ole Exe-

Family, and .
his Defire to CULIIX,

perpetuate .
both, as far as might be, he devifes all his real Eftate, after his Wife’s Death, to his Nephew C. for Life,

Remainder to the Sons of C. fucceffively in Tail, &. upon Condition of their taking his Name and Arms ;
and then gives all his perfonal Eftate to his Wife, and makes her fole Executrix: She fhall take the perfonal
Eftate free from the Debts of the Teftator; it fhall not be applied in Exoneration of the real.

The Queftion was, Whether the Wife fhould take the
perfonal Eftate exempt and difcharged from the Payment.
of Debts? or, whether the perfonal Eftate fhould not ac-

ccording to the general Rule be firft applied. It had been
decreed
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decreed at the Rolls, that the Charge fhould be intirely
upon the real Eftate, and the Wife to have the peffonal
Eftate to her own Ufe.

Mr. Adstorney General, Mr. Solicitor General, Mr. Verney,

and Mr. Hamilton argued, That, by the known and general

Rule, the perfonal Eftate was the proper Fund for Payment
of Debts; and that it hath been always held, that where
there are no Words in a Will to exempt it, either particu-
larly or by ‘neceflary Implication, it fhall be applied firft ;
and whenever it hath been held otherwife, that hath only
been to {atisfy the Teftator’s Intent, who being Mafter of
the Whole, may give and difpofe of it in what Manner he
pleafes ; as in the Cafe of a Devife to Truftees to {ell for
Payment of Debts, &%c. But where the Debts are only
charged upon the Eftate, the perfonal Eftate muft be firft
applied, according to the Diftinftion in Wainwright and
Bendlow’s Cale, 2 Vern. 718.

That in this Cafe the Claufe whereby he hath difpofed
of his real Eftate, was to be confidered but as auxiliary to
that whereby he hath difpofed of his perfonal Eftate ; and
whether the Devifee of his perfonal Eftate takes as Execu-
_tor, or in any other Manner, both Law and Equity make

him but as a Truftee for the Creditors, who have the beft
Right to it: And although the Teftator makes both real
and perfonal Eftate the Fund for Payment of his Debts,
yet there fhall be no Average; but the real Eftate fhall be
“chargeable only in cafe of Deficiency of the perfonal. So
where the perfonal Eftate is devifed to one who is made
Executor, unlefs there be particular Words to exempt the
perfonal Eftate, it fhall pafs to the Devifee but as Executor,
and confequently applicable in the firft Place; according to
Cuttler and Coxeter’s Cafe, 2 Vern. 302. and French and Chi-
chefler’s Cale, 2 Vern. 568. the laft of which is a very great
Authority, being warranted by the Opinion of the Lord
Keeper Wright and the Lord Cowper, who both decreed the
perfonal Eftate to be firft applied, notwithftanding that the
Truft-Eftate was exprefly and diretly charged  with Pay-

ment
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ment of Debts. So in Harewood and Child’s Cafe, heard
by the prefent Lord Chancellor, Auguft 13, 1734. where the
Words were, “ I devife all my Manors to 4. and B. and
“ their Heirs, in Truft that they and their Heirs, out of
the Rents and Profits, or by Leafe, or Mortgage, or Sale
thereof, or any Part thereof, fhall raife {o much Money
as I fhall owe at my Death ; and after Payment of my
Debts, and resimburfing themfelves, upon farther Truik
“ that they and their Heirs fhall ftand feifed of fuch Part
“ of the Premiffes as thall remain unfold to and for fuch
¢ Perfons and Ufes as the Manor of C. is already fettled ;
and if any Money remains after Payment of my Debts,
it fhall be paid to my Daughter, and fuch as are intitled
 to the {aid Manor by the Limitation aforefaid.” He had
already given the Manor of C. to his Daughter in Tail,
with Remainder to his Nephew ; and then he gave all his
perfonal Eftate, of what Nature or Quality {oever, to his
Daughter, whom he made Executrix; and it was held,
that notwithftanding this exprefs Devife to the Truftees,
the perfonal Eftate fhould be firft applied in Difcharge of
the real. The like was decreed in Brombale and Willbra-
ham’s Cafe at the Rolls about four or five Years ago, where
the Teftator devifed in the following Words, viz. “ All
“ my perfonal Eftate, of what Nature, Kind or Quality
“ {oever, I give to my Sifter 4 whom I make my Execu-
“ trix, and all my real Eftate, of what Kind, Nature or
“ Quality foever, I give unto my Sons B. and C. charge-
“ able with my Debts.” It was held at the Rolls, and
afterwards by Lord Chancellor King, That the perfonal
Eftate fhould be firft liable. And the fame had been before
decreed in the Cafe of Lord Gray verfus Lady Gray, 1 Chan.
Ca, 297, and that of Mead ver{us Hide, 2 Vern. 120. In
the prefent Cafe there is no Devife to Truftees for Payment
of Debts; but a beneficial Intereft is given to the Wife. for
Life, with a Power to raife, by Sale or Mortgage of the,
Inheritance, fuch a Sum as will be fufficient for the Pay-
ment of his Debts; which was intended only to enable
her to difpofe of the Inheritance in cafe of Neceflity, but
not at all to take it out of the common Rule ; being no

more
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more in Effect than charging the real Eftate; which could
be charged only by one of the two Means chalked out by
the Teftator. Indeed, withour this particular Power, the

Wife being but Tenant for Life, could neither fell nor

mortgage the Inheritance ; but that can be no Obje@ion,
fince in cafe of a Deficiency of the perfonal Eftate the In-
heritance would fhill be liable, although fhe had no Power
of charging it. Befides, the Devile to his Nephew after
his Wife’s Death, evinces the Teftator’s Intent to be, that
the real Eftate fhould not be chargeable but upon De-
ficiency of the perfonal, it being upon Condition that his
Nephew fhall take his Arms; which always implies the
Tetlator’s Intent to give the Devifee as large, beneficial and
great Effate as poflible, to perpetuate his Name and Family:
And was one of the Reafons for decrecing a Fee-fimple to
the Devifee in Ibbetfon and Beckwirh’s Cale.

M. Browue, Mr. Fagakerley and Mr. Idele infifted on the
other hand, That upon the whole Frame of this Will the
Teftator’s Intent clearly appeared to give his perfonal E-
ftate to his Wife, exempt from the Payment of his Debts;
and that all the Calfes cited on the other Side did but evince
the general Rule, without governing the prefent Cafe,
which was quite different from every one of them all. The
Direftions given in refpelt of his Debts, are contained in
the Claufe whereby he difpofes of his real Eftate, and with
that Claufe he hath clofed every Thing in regard to his
Debts ; the Devife of the perfonal Eftate ftanding fole and
fingle, without any Thing therein relating to the Payment
of his Debts. And when an exprefs Devile is to be con-
trolled by Implication, it muft be fuch an Implication as
is abfolute and neceflary ; whereas in this Cafe the Tefta-
tor’s Intent plainly appears, to give his perfonal Eftate to
his Wife abfolutely, without any Charge ; having ufed no
Words which, either by themfelves, or by any Implication,
can denote an Intent in him that the perfonal Eftate given
thould be charged with his Debts ; and fince he hath not,
neither this nor any other Court can narrow his Exprefs

Ggg fions

Ante 157,
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fions {o as to make the Difpofition different from what he
intended it to be. Had he intended the Charge to lie upon
the perfonal Eftate, he needed only to have charged the
real Eftate in Aid of it; but would never have been {o
exalt in defcribing the particular Manner in which the real
Eftate thould be made chargeable with his Debts, as he
hath been in his creating this Power ; which if it 1s not
confidered as a beneficial Power given to the Wife in order
to eafe her own Effate, can never have any Effet: And it
1s not at all to be compared with an Authority given to
Truftees to {ell ; there being a very great Difference between
{uch bare general Powers to a third Perfon to fell, or do
fome other A&, and {uch a particular beneficial Power as
the prefent one ; which, when given to a Perfon to do a
Thing that is and will be advantageous to him, 1s to be
confidered in the {fame Light as if the Giver himfelf had
done that Thing; particularly in the Cafe of a Wife, as it
is here. The Devife of the perfonal Eftate is all bis Goods,
Chastels, Ue. by which Words, unlefs a Part can be taken
for 4ll, fhe muft take the whole perfonal Eftate difcharged
from any Out-goings ; for the Word 4 implies it : Since
though, as to the Creditors, the perfonal Eftate cannot be
looke;d upon as his after his Death, yet between Legatees
and Devifees, it is as much his, and to be looked upon as
{uch after his Death as during his Life. And in all the
Cafes where the Intent has clearly appeared to difcharge
the perfonal Eftate, it hath made no Difference whether
the Devife was to charge the real Eftate only, or to fell it.
According to Bamfield and Wyndbam’s Cale, Precedeuts in
Chan. 101. where the Devile of the perfonal Eftate was al-
moft in the fame Words as here, and which though decreed
upon the Reafon, That, if the perfonal Eftate fhould not
be exempted, nothing would be left for the Wife, yet {feems
likewife to have gone upon the Words of the Devife them-
felves. So in the Cafe of the dssorney General and Barkbam,
decreed in this Court about two Years fince, where the
Teftator devifed in the following Words, viz. * For the
¢ juft and true Performance of this my laft Will, and for
, “ the
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the Payment, of all my Debts, I give and devife all my real
Eftate; and as to the perfonal Eftate, which at the Time
“ of my Death I fhall be poffefled of and intitled unto, I
“ give the {ame unto my Executor and Executrix herein
named, to defray my Funeral Charges and Expences ;
¢ and if my perfonal Eftate thall fall fhort to difcharge the
“ {ame, then the Remainder to be paid to my Executors
¢ out of the firft Rents and Profits of my real Eftate, as
“ they fhall become due after my Deceale until Payment
be made of all my Legacies, Debts and Funeral Expences
as aforefaid ; and if there be any Surplus of my perfo-
nal Eftate, that then my Executors pay the {ame to my
“ dear and loving Wife.” And held in this Cafe, that the
perfonal Eftate fhould go to the Wife difcharged from the
Payment of Debts. The Cafes of Harewood verfus Child,
and of Broomball verfus Wilbrabam are very different from
the prefent Cafe ; for, in the firft the Daughter was to
take the Whole either way, whether as real or perfonal
Eftate ; and therefore the Doubt there could only be with
regard to the Reprefentatives. And in that of Broomball
verlus Wilbrabam, had the real Eftate which was devifed
to the Sons been ¢harged with the Debts, the Sons would
have had nothing at all; and the Teftator’s Sifters, who
were the Devifees of the perfonal Eftate, would have run
away with the Whole: So that the Queftion being between
the Teftator’s own Children and his Sifters, it was natural
and juft to conftrue the Intent in Favour of his Children;
and to lay the Load on the perfonal Eftate. But what
clearly evinces the Teftator’s Intent in the prefent Cafe is,
that the Annuities, Legacies and Debts are all in one and
the {fame Claufe ; and the perfonal Eftate being as much

(14

(11

(43

(41

11

the proper Fund for the Payment of Legacies as Debts; -

and the Legacies being particularly charged upon the Land,
and coupled and joined with the Power given for Sale of
Part of the Inheritance for Payment of his Debts, fhews
he intended no Difference between them. The Annuities
likewife are given in the {fame Claufe; and it can never
be pretended that the Annuities were deligned by himgto

iflue
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iffue out of the perfonal Eftate. Then comes a {eparate
diftin& Claufe, whereby he difpofes of all his Goods, Chat-
tels, &'e. without any Reference to the former, or any
thing that looks like an Intent of burdening the perfonal
Eftate with the Debts: But thofe being particularly pro-
vided for by a former Claufe with the Legacies and An-
nuities, muit be confider’d as defigned by him to iffue out
of the fame Fund, and his Intent as to all three to be one
and the {fame.

Lord Chancellor. The f{ingle Queftion for the Judgment
of the Court is, Whether the perfonal Eftate thall or fhall
not be liable to the Payment of the Teftator’s Debts? What
the Quantum of the Debts, or the Amount of the perfonal
Eftate was at the Teftator’s Death, does not appear ; if it
did, it would give a great Light into this Matter. Indeed
it is not abfolutely in the Teftator’s Power to take the per-
{onal Eftate from the Creditors: But he may fubftitute an-

- other Fund in the Room of it; and if {o, this Court will

take Care that Right be done to all Parties, as well the
Devifees of the perfonal as of the real Eftate. The Teftator’s
Intent muft govern the Conftrution of his Will, and that
Intent mult be colle€ted from the Will itfelf. In Cafes
where the real Eftate is charged with Payment of Debts, and
an Executor appointed, as in Wainwright and Bendlow’s
Cafe, there is no room to doubt of the Teftator’s Intent ;
for, it is no more than charging his real Eftate for the better
Security of his Creditors in cafe of a Deficiency of the per-
fonal ; but can never be intended an Exemption of the per-
fonal Eftate for the Benefit of the Executor. A Difference
hath been taken between the bare Charging of the real Eftate,
and a Devife to fell: But I think, that in Equity a Charging
of the real Eftate is almoft equal to a Devife to {ell; fince
the Court will, upon the Neceflity of a Sale, order it {o:
And in Wainwright and Bendlow’s Cafe the Teftator’s Intent
appeared to have the Whole converted into Money ; and
therefore that Cafe does not {feem to me to weigh much
either way. It hath alfo been faid, That where the Ex-
Ty set oy Pl ST Prcee 2657 ecutor



In Curia Cancellarie.

209

ecutor is named in the fame Claufe, the Nature of the per-
fonal Eftate is not alter’d, but it ftll remains liable to the
Debts; and fome Cafes have been fo decreed : But al-
though that Reafon may have fome Weight, yet do not I
think it {ufficient for the Exoneration of the real Eftate ;
and unlefs I was acquainted with the particular Circum-
ftances of French and Chichefter’s Cafe, wherein the Book
feems deficient, I can never form any Judgment from it ;
fince if the Reafon given in the Book for it be the only one,
I cannot fay that it gives me entire Satisfaltion, nor can
I lay any great Strefs upon it; and the rather becaufe there
1s a plain Difference at Law between the bare making an
Executor, and the making him likewife Legatee of the
perfonal Eftate, as it is in the prefent Cafe; for, in the firft
Inftance, if the Executor dies inteftate before Probate, the
Reprefentative of the Teftator is intitled to the Admini-
{tration ; whereas in the latter, there being an exprefs
Gift to him, he takes as Legatee, and confequently upon
his Death his Reprefentative would be intitled to it; an
Intereft being vefted in him, in his own Right, in the one
Cale, but nothing at all in the other, until he hath con-
verted it. In the Cafe of Harewood verfus Child, the Opi-
nion of the Court was founded upon the Completion
of the Will, which, being taken together, manifefted the
Intent to be, that the Daughter fhould take the perfonal
Effate liable to the Payment of his Debts, fhe herfelf
being Devifee of the Whole; and it would have been ab-
{urd to imagine the Teftator to have intended his perfonal
Eftate to be exempt from the Payment of his Debts, when
he had exprefly provided that the Surplus of the Produce
of what {hould be raifed out of the real Eftate fhould go
to the very fame Perfon, who was Devilee in Tail of the
real Eftate. In that of Broomball verlus Wilbraham the
real and perfonal Eftates were pretty much of the fame
Value, and the Debts muft have exhaufted the one or the
other Fund ; fo that had the Judgment of the Court been
otherwife, the Man’s Children would have been left wich-
out any Provifien. And in that of Mead verfus Hide, there

Hhh was
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was an Executor but without any exprefs Gift made to him,
But in Bamfield and Wyndbam’s Cafe the Determination was
in Favour of the Wife, that fhe fhould take the perfonal
Eftate exempt from the Debts; and there the was made Ex-
ecutrix in the fame Claufe: Although indeed there be ano-
ther Reafon given in the Book, of the Debts amounting
to more than the perfonal Eftate. In that of the Asrornéy
General verfus Barkbam, the Teftator had laid the Charge
upon the real Eftate, and then taking up his perfonal

‘Eftate, mentions particular Things which he chargeth it

with; {o that the Surplus there meant muft be the Surplus
after the particular Charges which he had there {pecified ;
and therefore this Cafe, being very particular, muft ftand
upon its own Bottom and Reafon, and cannot be compared

‘to the prefent one. All thofe Cafes depended upon the

Intent plainly appearing, as this muft do likewife. After
the Gift of the Annuity and Legacies wherewith he hath
charged his real Eftate (wherein I do not think that the
ufing the Words Charging or Chargeable, will make any Dif-
ference, fince they are ufed indifferently) he gives his real

Eftate to his Wife for her Life ; and although it does not

neceflarily follow that the Coupling both together, fhews
he intended both to be payable out of one and the fame
Fund, the perfonal Eftate being the proper Fund for Debts,
though no Provifion had been made by the Teftator; but
the Annuities having none but what is particularly pro-
vided for them, yet that muft have {ome Weight.

Then comes the Power given to the Wife, which feems
to me very clearly to manifeft this Intent, that the fhould
take what he hath given to her by his Will to her own
Ufe. For, his Intent being to carry down and perpetuate
his Eftate in his Name and Family, can it be fuppofed,
that after having given his Wife the whole Power over his
perfonal Eftate, by making her Executrix, he would like-
wife give her a Power of difpofing of {o much of the In-
heritance, (and confequently of - defeating the Devife to his
Nephew, not of fo much as the perfonal Eftate fhould
« prove
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prove deficient, but of what fhould be neceffary for the
Payment of his Debts) unlefs he had intended her the per-
fonal Eftate abfolutely to her own Ufe, clear and difchar-
ged from the Payment of his Debts? His Intent feems clear
to give her this Power of difpoling of {fo much of the In-
heritance as would {atisfy his Debts, in order to fecure her
the full Enjoyment of her Eftate for Life, and of the per-
fonal Eftate, free from all Charges whatfoever.

And fo affirmed the Decree in Behalf of the‘ Wife.

DE
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Hervey verfus Afbton.

4. by Setlle- IR Thomas Afbton, by Settlement after Marriage,
Marriage cre- creates a Truft-Term of One thoufand Years, the
in Truft, by Truft whereof he declares to be by Mortgage or Sale

M i 1
e o of the Premifles to raife the Sum of 2000/ for the Por-

2000/ forthe tion of each of his Daughters, provided they married with

Portion of .
cach of his the Confent of the Defendant their Mother ; then direlts

Daughters, 1
povicd they @ Yearly Sum to be paid them out of the Rents and

ch . - * ¢
mary with Profits until they marry ; and if any of his Daughters

Confent, and fhould happen to die before Marriage with fuch Confent
direéts a year- ?

Iy Paymene that her Portion fhould ceafe, and the Premiffes be
ouw of the  eyonerated thereof ; and if fuch Portion fhould be

Rents until

they mary s raifed in Whole or in Part, that the {ame fhould be paid

and if any of : .
them die be- to fuch Perfon to whom the Premifles thould belong. By

fore Marriage

fore Marmage his Will 1722, he ‘creates another Truft-Term, to raife
Confent, her by Sale or Mortgage the Sum of 4500/ whereout 20001

Portion to
ceafe, and the
Premiffes to to
be exonerated thereof; and if it be raifed, to be paid to fuch Perfon to whom the Premiffes fhould b

; , elong ;
and by Will he creates another ‘Trufl-Term to raife by Sale or Mortgage 4500 /. whereof z000/. to be pfid
to each of his Daughters in Augmentation of their Fortunes, fubjeét to fuch Condition as in the Settlement ;
and by a Codicil creates another Term for the better raifing their Portions. 4. dies, the Daughters marry
without Conftnt ; the Portions fhall be raifed, but the Hufbands fhall make competent Settlements.
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. to be paid to each of his Daughters in Augmentation of
their Fortunes, but fubje&t to {uch Conditions as are de=
clared in the Settlement : And by a Codicil, in purfuance
of a Power of Revocation, he creates another Truit-Term
for the berter raifing of his Daughters Portions.  Sir Tho-
mas died in 1724. leaving two Daughters, the Petitioners,
one of whom Mr. Hervey married after the Age of Twen-
ty-one, but without the Confent of her Mother; and the
other married Mr. Clutton at her Age of Nineteen, and
without Confent likewife; and they and their Hufbands
brought their Bill againft their Mother and Brother to
have their Portions and additional Fortunes, and to have
the real Eftate applied towards Payment of their refpective
Portions ; alledging, That upon their refpective Marriages
their Portions became payable.  Mr. Cluston, the Hufband
of one of the Daughters, died; whereupon they brought
a Bill of Revivor, and a Decree was made by Confent,
with Liberty to apply farther to the Court: And now Mr.
Hervey and his Wife, and Mrs. Clutton, preferred their Pe-
tition for Payment of their Portions, Mr. Hervey. offering
therein to fettle his Wife’s Fortune, and they infifting;
that the Lands were {ufficient to anfwer the Daughters
additional Portions. | -

The Mafler of the Rolls having taken Time to confidet
of this Cafe, now deliver’d his Opinion. The Queftion
is, Whethet the Plaintiffs be intitled to thofe original and
additional Portions, both the Marriages being had wichoue
the Confent of the Lady 4/bton the Mother? And Firft it
is to be obferved, That thefe Portions are Provifions for
Children. . Secondly, That the Lofs of thefe Provifionsis
a Penalty. And, Thirdly, That this Court can impofe
Terms upon the Hufbands as to the fettling the Fortunes.
Nor are Provifions for Children meerly voluntary ; fince
Nature obliges Parents to take Care of their Children.
F.N.B. 284. of the new Edition; and that the Court did
very early impofe Terms upon Hufbands applying for their
Wives Fortunes, appears from the Cafe of Shipton, in a

It Book
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Book called Reports of Cafes in the Time of Sir Heneage
Finch 145.

Now, for the clearing up of this Queftion it is to be
confider'd, that by the Common Law all Conditions a-
gainft the Liberty of Marriage are unlawful.  Swinbourne
150. And in the fame Chapter it is {2id, “ That although
“ the Legacy be given over, yet it is void, as béing in
“ Reftraint of Marriage, and confequently againft the Good
“ of the Commonwealth,” Thus it ftood by the Eccle-
faftical Law. And in Moor 857. Pigos’s Cale, cited by
F. Winch, comes up to the prefent Cafe; it was a Condi-
tion annexed to a Legacy that the Daughter thould marry
with the Confent of the Mother, fhe married without her
Mother’s Confent, and yet Sentence was given, that fhe
fhould have her Legacy : Which fhews that the Common
Law Courts had adopted the Notions of the Ecclefiaftical
Lawyers. This Court indeed hath not gone fo far: Where-
ever there is a Devife over, that Devile over having always
been held to be good: But where there is no Devife over,
fuch Conditions have been only confidered as in Terrorem,
1 Mod. 308. Abr.Eq.Ca. 110. and there is a reafonable
Foundation for conftruing fuch Devifes to be in Terrorem
only: For though a Daughter marries without her Father’s
Confent, yet it is not to be {uppofed that this Severity
(was he living) would carry him fo far as to leave her
quite deftitute.  Befides, whatever is injurious to the
Commonwealth is unreafonable ; and therefore it was
that Reftraints of Marriages were difcouraged by the Romar
Laws: For thefe Reafons this Court hath conftrued {uch
Limitations to be only in Terrorem, unlefs there be a Devife
over. Indeed it hath been infifted, That in the prefent Cafe
there was a Devife over; for that, by that Claufe of the
Will whereby the Teftator provides the additional Sum of
2000l to each of his Daughters, he gives the Refidue
(over and above the 2000/ apiece) to his Wife: But the
Legacy is not by that given over, only the Refidue over
and above the 2000L It hath been likewife infifted,
That by the Claufe in the Settlement declaring, that if

any
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any fhould die before Marriage with fuch Confent, that
her Portion fhould ceafe, there was a fufficient Difpofition
of it: But furely this is not a good Difpofition within
the Meaning of thofe Cafes that allow a Limitation over
to be good; for, this is not to take Place upon marrying
without Confent, but upon dying before Marriage with
fuch Confent, and is no more than providing for Daugh-
ters dying unmarried ; he taking it all along that if they
married they would do it with Confent. Here does not
appear to be any Perfon in the Teftator’s View to whom
thefe Fortunes fhould go over;.as there does in all the
Cafes where thefe Limitations over are allowed: The
Intent being as clear 1 thofe Cafes to give it over upon
Breach of the Condition, as that upon Performance of it

the firft Taker thould retain it.

As to Authorities I fhall cite firft thofe that relate to
perfonal Eftates ; the Cafe of Efcot verlus Efcot, February
6, 1663. and mentioned 1 Chan. Ca. 144. was a Devile
to his Nephews and Nieces ; to his Nephews at Twenty-
one, to his Nieces at Twenty-one or Marriage; but if
they married without their Mother’s Confent, then he
devifed it over ; and the Court went {o far in this Cafe as
to decree the Legacy notwithftanding the Devife over.
The next is that of Sir Henry Bellafys verfus Sir William
Ermine, 1 Chan. Ca. 22. and agrees with the Regifter Book ;
the Condition was, that fhe fhould marry with the Con-
fent of 4. and if not, that fhe fhould have but 100 L per
dnn.  The Court held this Provifo to be only in Terrorem.
So Garrett and Presty’s Cale, 2 Vern. 293. where, for
want of a Devife over, the Condition was held to be but
in Terrorem.

The true Reafon of this Diftinltion 1s given in Stratton
and Gryme’s Cafe, 2 Vern. 357. that a Devifee over being
named, he muft be looked upon as a Perfon whom the
Teftator confidered and had m his Thoughts as to what
Provifion and Benefit he was to have by the Will. Indeed

that of Amos ver{us Horner, Abr. Eq. €a. 112, is contrary to
the
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the former Determination ; but no Refolution was there
taken, but it went off for want of Parties, and never came
on again. And in that of Creagh verlus Wilfon, 2 Vern.
§72. the Intent of the Condition was to provide againft
his Daughter’s marrying a Papift ; which, fince the Prote-
{tant Religion hath been fettled here, is a very good Con-
dition; and if the Teftator’s Intent be defeated in that Re-
{pe&t, the Legacy fhall not be paid. Nor will thefe For-
tunes being .chargeable upon Land, vary the Cale; for,
although they are to iflue out of Land, and are {ecured
by Deed, yet this being upon a Direction of Truft-Money,
though by Deed, the Court will adjudge this Limitation
to be only in Terrorem ;5 the Intent of the Parties being as
much to govern in Conftruftion of Trufts, as in Conftruc-
tion of Wills: As is faid by Lord Somers in Sheldon and
Dorimer’s Cafe, 2 Vern. 311.  Nor is the Cafe of Fry:ver-
{us Porter applicable to the prefent Cafe ; that being a Con-
dition annexed to a legal Eftate, and this being an equita-
ble Intereft only. In Farmer and Compton’s Cale, 1 Chan.
Rep. 121, although the Marriage was againft Confent, yet
the Daughter was held to take, by the Opinion of two
Judges to whom it was referred. And in that of Fleming
ver{us Waldgrave, 1 Chan. Ca. 58. the Benefit of the Leafe
was decreed to the Adminiftrator notwithftanding the De-
vile over. Indeed in that of Affon verlus Afton, 2 Vern.
452. the Court would not relieve, becaufe of the exprefs
Words of Devife over. The Lord Falkland’s Cale, 2 Vern.
333 1s not at all applicable to this Cafe; nor will it be
an Authority almoft in any Cafe, from the Peculiarity of
its Circumftances. That of King verfus Withers, reported
in a Book compofed by the late Lord C. B. Gilbert, called
Reports in Equity 26. (and Preced. in Chan. 348.) is an ex-
prefs Authority for the Plaintiffs, although I cannot agree
with what is there faid, That Truft-Money to arife out of
Land muft have the fame Conftruftion that the Lands
themfelves would. So likewife is the Determination in
Semphill ver{us Baily, Preced. in Chan. 562. By all thefe
various Judgments it appears, that fuch Claufes in Re.
ftraint of Marriage are never taken favourably, but general-

ly
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ly refirained, as intended only in Terrorem. In the pres
fent Cale it is 2 Sum of Money charged upon Land ; but
there being no Diftin&tion between Conditions annexed to
Money charged upon Land and Conditions annexed to Pors
tions arifing out of the perfonal Eftates; and Portions b

Will being due by the Ecclefiaftical Law, notwithftanding
{uch Conditions as this annexed to them, Portions by Set-
tlement (although under the like Conditions) are likewife
due by the I.aw and Rules of this Court; and therefore I
think the Plaintiffs well intitled to their {everal Portions.

And fo ordered, that Mr. Hervey fhould make his Pros
pofals before the Mafer as to the fettling his Wife’s Fors
tune ; and that Mrs. Clusron’s Fortune fhould be paid to
her, her Hufband being dead. |

Catherine Morrice, Widow; |
and Executrix of Hum-oPlaintiff;
, gQ%Moggce,/fdecmfed, @m;,f/xoﬁéyewzm

Governor and Company of the)
Bank of England, and %elyaijfs,

/) ; A /. ;cx::"/‘ 7~ .
other Creditors, ) eer 4%%?2:%%
I HE State of the Cafe, as far as is material, was as 3 7% &
follows : the Note; by
which it ap-

pears that Lord Ta/bot’s Decree was affirmed in Parliament in May 1737.<Reports of Select Cafes in Chan. &6.
43. 8. C. but fpeaks only of a Motion to difcharge an Injuncion (obtained by Mrs. Morrice) for Irregularity.,

Mr. Brown, in the Life-time of the Teftator, the Huf- Ay Bxecutrix
band of the Plaintift (wiz,) in Oéfober 1720. made his Will, 5 # ¥
and thereby gave Mr. Morrice 16500 L in Truft for indebred w0

. diversPerfons,
Kkk his in Debts of

~ different Na-

tures, is fued in this Court by fome of them ; dppears and anfwers immiediately, and confeffes their Bill;
fome of the Plaintiffs here being her own Daughters : Other Creditors fue the Executrix at Law (where fhe
cannot plead the Decree) and obtain Judgments. The Decree here being for juft Debts, is not per fraudem;
and the Creditors, Plaintiffs at Law, fhall be injoined; and the Executrix protected in her Obedience to the
Decree ; the Plaintiffs at Law to come in afterwards in due Courfe of Adminiftration, the whole being legal
Affets. The Judgments of all Courts at Law, having proper Jurifdi€tion, whether by Grant or Prefcription,
are equally binding. The Decrees in this Court are of equal Force with Judgments at Law ; and the real
Priority in Point of Time (and not by Relation to the firft Day of a Term) muft give the Preférence in Point

of Payment. \
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his Daughters, to be paid to them, and the Survivors of
them, at Twenty-one or Marriage, which fhould firft
happen, Share and Share alike, together with fuch Inte-
reft as Thould be made of the fame. He gave {everal other
Legacies to other Perfons; and, fubjet to his Debts and
Funeral Expences, he gave all the Refidue of his real and
perfonal Eftate to Mr. Morrice, his Heirs, Executors, .
and made him fole Executor. Mr. Morrice being a great
Trader contralted many Debts, and died November 16,
1731. having made his Will, and the Plaintiff his Execu-
trix ; his Affairs being much embarafled, and he ftanding
indebted to feveral Perfons by Specialty. and otherwife in
large Sums of Money, and particularly to the Bank of
England for 35000 I by fimple Contract. = Soon after his
Deceafe, and before any A&tion commenced againft the
Plaintiff by any of the Creditors, the Defendants Anne, Fu-
dith and Elizabeth, the Daughters of Mr. Morrice, with {ome
other few Creditors, December 15, 1731. exhibited their
Bill againft the Plaintiff as Executrix of her {aid Hufband,
fetting forth the feveral Sums that Mr. Morrice was indebted
to them refpeftively, and with which he was intrufted for
their . Benefir, which remained unpaid, together with a
great Arrear of Intereft, and thereby prayed a Decree for
the Payment thereof ; Mrs. Morrice, the now Plaintiff,
immediately put in her Anfwer, confefling the Bill, and on
the 2 5th of Fanuary 1731. the Caufe was heard upon Bill
and Anfwer only; and the now Defendants, Mrs. Morrice’s
Daughters, obtained a Decree, That the Plaintiff {hould,
out of the Affets of her faid Hufband, pay the faid feveral
Sums of Money {o demanded in a Courfe of Adminiftration.
The Plaintiff, in Obedience to that Decree, on the 4th of
February following, paid out of her Hufband’s Affets to
two of the Daughters 10111 /. in Satisfaltion of Part of
their Demands under the Decree. On the 16th of Decem-
ber 173 1. {fome few other Creditors, for {maller Sums of
Money, filed their Bills for the Payment of {everal

- Quantities of Sowh-Sea Stock and Annuities, and Eaff-

India Stock, that were transferred to Mr. Morrice in Truft
for them, praying that the feveral Stocks, as remaining in

Mrs,
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Mrs. Morrice’s Name, might be transferred to proper Tru:
fees; and as to {o much as Mr. Morrice had difpofed of to

his own proper Ufe, the now Plaintiff might be decreed
out of her Hufband’s Affets to make good the fame. Mirs.

Morrice confefled this Bill, and on the 2d of February 173 1.
a like Decree with the former was made, That the Plain-
tiff thould pay what was certified by the Mafter to be due
(after an Account was taken) out of the Affets in a Courfe
of Adminiftration. All the Defendants had Notice of
thefe Decrees, from the Plaintiff or her Agent, {o {oon as
they were made, and alfo Notice that the Affets of the faid
Mr. Morrice come to the Defendants Hands were not {uf-
ficient to difcharge their refpeltive Debts upon Specialties ;
and that the Sums of Money decreed as aforefaid, except
the faid 10111/ before-mentioned to be paid, were yet
unpaid, and other Parts of the Decree wholly performed :
While all this was doing, feveral other Creditors brought
their Altions for their refpetive Debts, againft the Plain-
tiff as Executrix of her Hufband, and particularly the
Bank of England, for 28990 /. to which the Defendant
pleaded a {pecial Plene Adminiftraviz, and would have pleads
ed {everal other Bonds had fhe then been informed of the
{ame ; and al{o the two Decrees had fhe been able by the
Rules of Law fo to have done, they being obtained before
any Plea pleaded. After this the now Plaintiff filed her
Bill, {fetting forth all the abovementioned Particulars ; and
that by the Rules of Law fhe could not plead the {aid De-
crees to their feveral A&ions, or retain Aflets in her Hands
{fufhicient to {atisfy them, or any way proteét herfelf from
the Executions on the {everal Judgments cbtained againit
her ; and therefore fhe pray’d, That what fhould appear to
be due to any one of the Defendants might be refpectively
paid out of the Aflets of the Deceafed, {o far as they would
extend, in due Courfe of Adminiftration, Regard being had
to the Nature and Superiority of their Debts ; and that
the Plaintiff might be protected and indemnified in paying
a due Obedience to the Decrees of this Court ; and that
the Defendants might be reftrained from proceeding at
Law, '

The
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The Bank and other Judgment Creditors infifted, That
the Decrees were fraudulent, and obtained by Collufion
between the now Plaintiff and the other Parties to thofe
Suits, to give an undue Preference to the Parties concerned
therein : And they infifted farther, That as their Debts
were due upon Judgments they were to be paid before the

Decree Creditors.

Sir Jofeph Fekyll, Mafter of the Rolls, dire@ed the Decree
Creditors to be firft paid, as being prior in Time; and
after they were fatisfied, then the Surplus of the Affets, if
any, fhould be applied to the Payment of the feveral
Judgments according to their Priority, and the other Cre-
ditors to be paid in a Courfe of Adminiftration.

Lord Chancellor. The Rule of this Court, with regard
to equitable Affets, is to put all the Creditors on an-equal
Foot ; {o where the Affets are partly legal and partly equi-
table: And though Equity cannot take away the legal pre-
ference on legal Affets; yet if one Creditor has been partly
paid out of fuch legal Affets, when Satisfa@ion comes to
be made out of equitable Affets, the Court will poftpone
him till there is an Equality in Satisfaltion to all the other
Creditors, out of the equitable Affets, proportionable to {o
much as the legal Creditor has been fatisfied out of the
legal Affets. This is a Matter that has been fo often des
termin’d, that it will be unneceflary to cite Authorities 3

‘and it is founded on this, That by natural Juftice and Con-

{cience all Debts are equal, and the Debtor himfelf is equally
bound to fatisfy them all. Indeed this Court, in the Dj-
ftribution of legal Affets, follows the Rule of Law, which
allows of Preference to Creditors, who have made Ufe of
legal Diligence in getting in their Debts. This Court and
the Courts of Law, in that particular Inftance, have a
concurrent Jurildition ; and Bills are at this Day brought
againft Executors, not merely for a Difcovery of the Affets,
but alfo for fuch Difcovery, and a Satisfaltion of the Debt 3
though the more antient way might be to bring a Bill for a

Difco-
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Difcovery. only ; and the Reafon of fuch Bills is, That the
Creditor can have better Aid in this Court than he can.at
Law; for he may have the Oath of ‘the Executor for the
Difcovery of Aflets. But as this Court hath only a con-
current JurifdiCtion upon legal Affets with Courts at Law,
and as {uch Preference is allow’d by Law, there would be
great Confufion in the Adminiftration of legal Affets if this
Court did not in general follow the {ame Rule here: And
therefore it is upon that Reafon that Courts of Equity have
departed from that Rule which they had fet to themfelves
. and borrowed from Principles of natural Juftice. In the
prefent Cafe the Affets are all legal; and the firft Queftion
will be, Whether any of thofe Creditors, who ftoed on an
equal Foot at the Death of Mr. Morrice, have gained a
Preference by what has happen’d fince? Secondly, What
will be the Confequence of that with regard to the Execu-
trix, and whether fhe will be intitked to any, and what
Relief in this Court? In this prefent Cafe fome are fimple
Contraék Creditors, others are Creditors by Judgment,others
by Decree ; and the general Quettion at-the Bar has been,
Whethér Decree Creditors are equal to Judgments or not ?
In the confidering of this Point {ome Gentlemen have gone
into the Antiquity of the JurifdiCtion of the feveral Courts
of Equity and Law : But Queftions of that Kind, unlefs
they neceflarily tend to give a Determination to the Matter
in Difpute, are greatly to be avoided. And that the pre-
{ent Cafe does not depend on the Antiquity of this Courr,
or the Extent of its Jurifdition, or whether it is a {upe-

rior or an inferior Jurifdiction, appears ; for, that Judg-

ments at Law againft the Teftator in Courts commencing
by Grants, are equal to Judgments in Courts by Prefcrip-
tion ; and that the Judgments of Courts of general Jurif-
diGtions, as in Weftminfber-hall, and of Courts of Record of
the narroweft Juri{dition, are all equal ; which 1s a De-
monftration, that in Confideration of Law, it is not the
Antiquity of the Court, nor the Extent of its Juri{diction,
or its being a {uperior or inferior Court, that makes any
Difference with regard to the Rank or Order in which
Judgment-Creditors are to ftand ; and confequently it is

L1l plainly
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plainly imtnaterial to enter into thofe Matters: But the
Law feeths to be founded in- this, That the Judgments of
all Courts, upon Mattets or Perfons within their Juri{dic
tions, are conclufive {o long as they-are in Force; and the
Paities are bound to yield Obedience to them ; and that Ob-
ligation to perform them follows the Affets in the Hands of
the Executor or Adminiftrator. And if thefe Matters areé
applied to-Courts of Equity; I fee no Reafon why a Decreé
of Fquity ought not to bé equal to a Judgment at Law :
For, as Judgments at Law may be executed by a Capias ad
Satisfaciendum to take the Perfony fo fimilar to that are
Attachments for not performing Decrees ; and -although
before the Stazute of Q. Anme an Altion of Efcape would
not lie againft the Gaoler for letting' the Prifoners under
fuch Attachments efcape; yet no Argument can be drawi
from thence to fhew the Imbecillity of Decrees: For,
though the A& of Parliathent gives a new Remedy;. yet it
affirms the Jurifdi¢tich of the Cetirt- with regard to the
Power of taking up Perfons for not performing Decrees.
Judgments at Law may be executed upon the Goods b
Fieri Facias 5 ‘Decrees in this Court, by Sequeftration. In
this refpect the Procefs of this Coutt is more effe¢tual than
by Fieri Facias at Law ; for, there may be arSequeftration
againft the Goods, although the Party is in Cuftody upon
the Attachment : Whereas- at Law, if a Capias -ad Satisfa-
ciendum- 15 executed, - there can no Fieri Facias iflue. In-
deed Judgments at Law bind Lands, {o that the Party by
Elegi. may have Exeécution of a Moiety by Virtue of the
Statute, which- ordinary Decrees do not: Yet there have
been Cafes where -even Dectees have been held to bind
Lands, -aitd where Decrees are to held and: enjoy over,
And fuch was the Cale of Lord Cartaret and Pafchal, Pafch.
7:Geo. 2. before Lord King, Lord Chancellor, where the In-
tereft under fuch Decree was taken‘to be fimilar to an Eftate
by Elegit 3 which thews this Court has confideied Decrees
and Judgments, and their {everal Executions, as fimilar to
each-other. 'And as a Scire Facias may be brought at Law
to revive a Judgment, {o it-may to revive a Decree of this
Court ; and in that Relpelt they agree, and in this alfo,
4 . That
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That the original Demand is gone both by a Decree and a

Judgment, for Tranfit in Rem Fudicatam ; and therefore I
can {ee no Reafon why they fhould not ftand on the fame
Footing. Yet I am at the fame Time well apprifed that the
uniform Judgments of Courts of Law have been otherwife :
For, it is clear that a Decree of this Court, if an A&ion
is brought againft an Executor on a Bond, is not pleadable;
nor can be given in Evidence againft it. Why, I do not
fay, but that it hath obrained is certain: And the Confe-
quence is, that really the Decrees of this Court are confis
dered as nothing but the Opinion' of this Court, which,
with Regard to its own Decrees; hath been different from
that of Courts of Law; 2 Vern. 88. Searles and Lane, 3 Lev.
355. And if in the Confideration of this Court Decrees are
equal to Judgments, a Way is pointed out in 1 Vern. 143.
for the Party to defend lumfelf againft AQions at Law.
If this Court hath any JurifdiGion, Decrees here muft
have the fame Lien upon Affets as a Judgment at Law.
And the Cafe of Fofeph and Mosz, Preced. in Chan.79. is in
Point, that a Decree prior in Time muft be prefer'd to a
fubfequent Judgment ; and if it was otherwife the Con-

fequence would be, That this Conrt muft give up its Ju-.

rifdiCtion.  Darfon and The Earl of Oxford, Addis and Win-
ter, Fones and Bradfbaw, 4 May 1661. where an Executor
had paid Affets in Purfuance of a Decree of this Court }
and on Plene Adminifiravit at Law he was not permitted
to give fuch Payment in Evidence ; but this Court decreed
it thould be allowed him 3 which fhews it hath always {up-
ported its JurifdiCtion, though its Decrees would not be al-
lowed at Law. Upon this Part of the Cafe then, I think,
that Decrees and Judgments ftand upon an equal Footing,
and that fuch as is firft obtained againft an Executor ought
to be firft paid out of the Affets. The next Thing that
arifes for the Confideration of the Court 1s, as to the Pri-
ority of the Decree Creditors and the Judgment Creditors:
And as to this Matter, there is no Doubt but the Decree s
prior in Point of Time ; yet if the Judgments are allowed
to have Relation to the firft Day of that Term in which
they were enter'd, then ithey will be before the Decrelegs:

ut
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But this Court muft certainly attend to the Truth of the
Fa&t. And though the general Rule of the Law is, That
Judgments relate to the firft Day of the Term, yet that
s not quite {o abfolute and conclufive to Courts of Law
themfelves but it may be examined into.- 1 Sid. 432. Co.
Lit. 150. Then why may not a Coust of Equity have the
fame Privilege of examining .into the exalt Time when a
Judgment was entred upon, or given, in order to prevent
its JurifdiCtion from being defeated? And if it fhould. be
otherwife, the Confequence would ‘be that a Decree,

- which was good when it was pronounced; would, by Mat-

ter ex post fafto, be overturn’d ; and thofe Aflets would
be taken away which were once bound by it.+ Another
confiderable Objetion has been taken™relating tothe Na-
ture of this Demand; which is, That the Decrees have
been obtained per fraudem, according to the legal Language ;
and as {fuch Matter might have been replied in Cafe the De-
cree {hould have been pleaded at Law, therefore the other
Creditors ought in Juftice to be let into the {fame Examina-
tion" here: And it is certain, if they are fraudulent, no
body ought to have the Benefit of them. As to what is
{aid, That thefe Decrees are res imter alios affa, and fo
ought not to hurt the other Creditors, that has no Weight
with me ; for, the {fame may be faid of all Judgments at
Law. And though thefe Decrees were obtained in a Man-
ner by Confeflion, for I take them to be fo, as Mrs. Mor-
rice put in her Anfwer in a fhort Time, and thereby con-
feffed the Demand of the Plaintiffs, and alfo as fhe appear’d
gratis at the Hearing of the Caufe, thereby forwarding the
Plaintifts more than they could ‘otherwife be by the Rules
of the Court ; yet Courts of Law hold it to be no Ob-
jection if a Judgment is pleaded that was obtained by
Confeflion, though there is Favour fhewn by the Execu-
tor; nor upon a Replication of per fraudem is it any Evi-
dence of Fraud if there was a real and juft Debt. As to
Bills of Conformity, indeed the Cafe of Buccle and 4tleo,
2 Vern. 37. 1s a Cafe where they have been allowed ; but
they have fince been difcountenanced ; ‘and the Reafon is,
becaufe this Court is fatisfied that they have no Right to

. take
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take away the Preference that one Creditor gains over ano-

ther by his legal Diligence. Befides, that fuch Bills may

be made Ufe of by Executors to keep People out of their
Money longer than they would otherwife be: But in this
Cafe the Executrix cannot be faid to give Preference, but
wants to have it determined who hath gain’d a Preference
according to the Rules of Law and Equity. Mrs. Morrice
comes here for Protection; and if this Court doth not pro-
te&t her, fhe will be liable to a double Satisfation ; firft,
to pay the Affets to the Decree Creditors, and after-
wards to the Judgment Creditors ; and it is certainly pro-
per for the Executrix to come for Proteltion to this Court,
when fhe finds herfelf troubled for yielding Obedience to
the Decrees of it. But then it 1s {aid on the other hand,
That fhe has brought herfelf into this Diftrefs, and there-
fore ought not to be relieved : Yet, with regard to the
Law, it mult be owned that what fhe hath done is {trictly
right : For, an Executor may confefs a Judgment to one
Creditor, and plead it in Bar to the Demand of others.
And the original Foundation of fuch Liberty being given to
an Executor, might be to prevent the trouble of two De-
mands when he had Affets only to fatisfy one: And then,
by Parity of Reafon, an Executor may fuffer Decrees to
be againft him as it were by Confeflion: And as the-Court
hath never controlled an Executor in fuch Liberty, or in
retaining, if he infifts upon it 5 {o what Mrs. Morrice has

done 1s neither contrary to the Rules of Law or Equity. |

And though it would have been much clearer had thefe
Decrees been obtained in a more adverfary Manner, yet as
they are for juft Debts, they muft be paid according to
their Priority. It has been faid at the Bar, that the Judg-
ment Creditors have both Law and Equity, and the Decree
Creditors Equity only ; and therefore that the Court ought
not to take away the Benefit of the Law from the Judg-
ment Creditors: But that has always been where Equities
were of the fame Nature ; for, where one Equity has been
of a fuperior Nature, that fuperior Equity has been pre-
fer’d : As in the Cafe of Tuylor and Wheeler, Salk. 449.
where the Queftion was, Whether an Affignee of 2 Com-

Mmm miflion
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miflion of Bankruptcy, or a Mortgagee under a defetive
Conveyance, fhould be preferred? And it was held that
the Mortgagee fhould, his Equity being {pecifically a Lien
upon the Lands. So, in the prefent Cafe, at the Time of
Mr. Morrice’s Death, the Equity of all the Creditors was
equal; but when the Decrees were obtained, they bound
the Affets in the Hands of Mrs. Morrice, and being prior
to the Judgments, ought to be firft fatishied. As the Pro~
ceedings at Law now ftand, there being Judgment de bonis
propriis againft the Executrix, unlefs this Court injoins their
Proceedings, they will be paid out of her Pocket ; there-
fore they muft be injoined, as by the Mafter of the Rolls his
Decree : But as they are ty’d up at Law, they muft have
a Dire@ion to the Mafter to take an Account of the Ef-
felts which are firft to be applied in Difcharge of the De-
cree Creditors, and the Refidue to the feveral Judgment
Creditors according to their Priority, and {o on in a Courfe
of Adminiftration. ,

Dores This - Upon the Whole, the Decree of the Maffer of the Rolls

Decree of ) . . ) . .
Lod Chan- was confirmed, with an Alteration only, by dedudting for

lior : , .
aemwards af. the Daughters Maintenance after their Attaining the Age of

afterwa.rds af- €

ﬁ;‘;ﬁit‘;ﬁg Twenty-one Years, and the additional Diretion en Behalf
1737. See of t ‘ Cr i .

iy he Judgment Creditors

402.
X

Pdrtriéfge ver{us Pﬂﬂridga

4. devies T HE Teftator by his Will devifed 1000/ Capital
vl Soes. X Somth-Sea Stock to his Wife for Life, for her {ole Ufe

pital South-
5 ok and Benefit, with Power to difpofe of the fame to fuch of
Ei’g"h?fv"&?ﬁ her Children as fhe fhould think fit. At the Time of ma-

he had 1800/, King his Will he was poflefled of 1800/ Souzh-Sea Stock :

fuch Stock,
and after, by H€ afterwards reduced fuch Stock to 200 L but after that

sale, reduced pyrchafed as much as made up the 200/ to be 16001/

it to 200/

which he afier and afterwards died in Fuly 1733. In Fune nexe before his

increafed to
1600/. and D ea[h
died. Be- |

tween the making his Will and his Death the A& took Place, which changed three Fourths of the Ca--
pital South-Sea Stock into Annuities : This Legacy is not taken away nor impaired by the Sale, nor by the
A& of Parliament. ‘
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Death the A& took Place for changing three Fourths of
the Capital South-Sea Stock into Annuities. The Queftions
made upon this Cafe were, Firft, Whether the Teftator
felling 10004 Part of his 1800 L Somth-Sea Stock, after
the making his Will, thould not be confider'd as an Adernp-
tion of the Legacy? If not, Secondly, If the A& for
turning Soush-Sea Stock into Annuities fhould not be fo
confidered ? In the argument of this Cafe, the Cafe of
Afbton and Afbton was cited, where the Teftator devifed “*'5*
6000l South-Sea Stock to %. C. and at the Time of his
Death and Will was pofleffed of only §500L South-Sea
Stock ; upon which a Bill was brought againft the Execu-
tor to have it made up 6000l But the Mafter of the Rolls, -
and- after him the Lord Chancellor, on Appeal, were of Opis
nion the Deficiency fhould not be fupplied, upon this
Principle, That as general Legatees have no Lien on what

is given to {pecific Legatees, fo a {pecific Legatee fhall
have no Lien on the general Fund of the Teftator; but if
any Lofs happens to what is {pecifically given to him, he
muft bear the Burden thereof himfelf.

Lord Chancellor. All Cafes of Ademption of Legacies
arife from a fuppofed Alteration of the Intention of the
Teftator ; and if the felling out, the Stock is an Evidence to
prefume an Alteration of {uch Intention, {urely his buying
1 again 13 as frong an Evidence of his Intention that the
Legatee fhould have it again. It was not the particular
Stock he was poflefled of that he gave; but the Devife was
only defcribing the Nature of the Thing he gave, of which
he had {ufficient to anfwer {uch Legacy at the Time of his
Death. If the Teftator after {uch a Legacy fells out Part,
and dies, {uch Sale would afterwards be looked upon as an
Ademption pro tamto. 1f he devifes fo much particular
Stock, and at the Time of fuch Devife has not any fuch
Stock, ‘t is a Direftion to the Executor to procure fo much
for the Legatee. It would be very hard in the Cafe at
Bar, to confider the Selling as an Ademption, becaufe he
might {ell out for fome particular Purpofe, and as foon as

that Purpofe was an{fwer’d he might buy in agam. As to
the
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the fecond Point, after {uch Devife, the Legiflature thoughe
proper to make a Law to change three Fourths of the Stock
into Annuities, and the Fourth to remain as it ftood before ;
{o that the Teftator, when he died, was poflefled of 120014
Annuities, and 400/ Stock ; and it would be extremely
hard to fay, that this Alteration of the Stock by Parlia-
ment fhould work an Ademption, when it cannot be pre-
fumed the Teftator’s Intent was particularly atked, or-that
he concurred or agreed to fuch Law in any other Manner
than what every other Perfon is {fuppofed to do.

If an Obligee was to devife a Legacy of 1000/ {ecured
by Bond from 4. B. and he fhould afterwards compel 4. B.
by due Courfe of Law to pay it him, this would be an
Ademption of the Legacy ; but it was never thought, if
4. B. thould pay in the Money voluntarily, it would be an
Ademption, becaufe the Obligee is bound to receive it.

3 Deens. /- e 7 Cponbons verfus Stephens

Pre nrBerzecle. re. v (e R e ey < Y e " 5

Loty B 4/%4 y}?;f fymgff p8 S Zere zﬁ%gm WGt
fn Exeentory THER E were five Caufes which were heard together
Eftate of In- by the late lord Chancellor King; and upon the

heritance to a

pefon un-  Hearing he direCted a Cafe ro be fased, and referred to the
borh when be Fudges of the King’s Bench for their Opinion ; and it now
AgeofTver came back for the Judgment of the Court, upon the Judges

ty-one Years,

is good : And Certificate ; upon reading of which, the prelent Lord Chan-

there is no . .

Danger of 2 ¢elor was pleafed to decree according to it, and exprefled

Popetuity.  his Satisfaltion with it, as agreeing perfe@ly with his own
Sentiments ; and faid, he hoped it would be for the future
a leading Cafe in the Determinations of all Queftions of
this Kind. The Cafe flated, and the Opinion of the Judges

were as follow :

Sir William Stephens being feifed of the feveral Mefluages,
Lands ‘and Tenements herein aftermentioned, made his
Will the ryth Day of February 1712. whereby (inter alia)
he made the feveral Devifes in the Words following:
& Item, I give, devile and bequeath unto my Grandfon

I “ William
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William Stephens, after the Deceafe of my faid Wife Dame
Sufanna Stephens, all thofe my Mefluages, Lands, Tene-
ments and Hereditaments, fituate, lying and being in
Deptford in the County of Kent, and by Deed fettled
by my {aid Wife on me, my Heirs and Afligns, to hold
the {fame to my faid Grandfon William Stephens, his Heirs
and Afligns for ever. Item, I give, devife and bequeath
to my {aid Grandfon William Stephens all my Freehold

¢ Eftates, Mefluages, Lands, Tenements, Hereditaments

and Premiffes, n the Parith of St. Mary Magdalen Ber-
mondfea, in the County of Swrry, fituate and being in
Rosberith Wall, Eaft Lane, St. Mary Magdalen Conrt-Yard,
and elfewhere in the faid Parith of 5. Mary Magdalen
Bermondfea; and alfo all thofe my Freehold Mefluages,
Lands, Tenements, Hereditaments and Premiffes in the
Parifh of St Olave in Southwark, and elfewhere in the
County of Surry; and alfo all my Freehold Mefluages,
Lands, Tenements and Hereditaments in the County
of Effex, to hold my faid Freehold Mefluages, Lands,
Tenements, Hereditaments and Premiffes, to my f{aid
Grandlon William Stephens, his Heirs and Afligns for
ever : But in cafe my-faid Grandlon William Stephens

{hall happen to die and depart this Life before he attains |

his Age of Twenty-one Years, then I give and bequeath
to my Grand{on Thomas Stephens all and every my Mef=
{uages, Lands and Hereditaments beforementioned, as
well thofe in the Parithes of St. Mary Magdalen Bermond-
fea and St. Olave in Southwark, as thole in the Counties
of Effex and Kent, to hold the fame to my faid Grand-
fon Thomas Stephens, his Heirs and Afligns for ever: But
in cafe my faid Grandfon Thomas Stephens thall happen
to die and depart this Life before he attains his Age of
Twenty-one Years, then I give and bequeath all my
faid Freehold Mefluages, Tenements, Hereditaments and
Premiffes whatfoever beforementioned to {uch other Son
of the Body of my Daughter Mary Stephens, by my Son-
in-law Thomas Stephens, as {hall happen to attain his Age
of Twenty-one Years, his Heirs and Afligns for ever;
the Elder of fuch Sons to take Place before the Younger,

Nnn ong
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“ one after another in Order and Courle &s they and cvery

-« of them fhall be in Seniority of Age and Priority of

“ Birth, and of the feveral and refpective Heirs Male of
“ the feveral and refpetive Body and Bodies of all and
« every {uch Son and Sons, and the Heirs Male of his and
“ their Body and Bodies ifluing; and for Default of fuch

< Ilue, then I give and bequeath my aforefaid Frechold

¢« Eftates, Mefluages, Lands, Tenements and Heredita-
“ ments to all and every the Daughter and Daughters of
“ my {aid Son Thomas Stephens on the Body of my faid
¢ Daughter to be begottén, and to the Heirs of the Body
¢ and Bodies of all and every the faid Daughter and
“ Daughters, -as Tenants in Common, and not as Jointe-
“ nants ; and for want of fuch Iffue, then I give, devife
“ and bequeath my aforefaid Freehold Eftates, Meffuages,
“ Lands, Teneménts and Hereditaments to my Brother
“ Sir Richard Stephens, to hold the {aid Freehold Mefluages,
“ Lands, Tenements and Hereditaménts to the faid Sir
“ Richard Stephens, his Heirs and Afligns for ever. Iem,
“ All the Reft and Refidue of my Eftate teal and per-
“ {onal, Goods, Chattels, Rings, Jewels, Plate, Money and
“ Mohies-wotth whatfoever and wherefoever not hereby
“ before bequeathed, I give and bequeath the {fame to my
“ {aid Son Toomas Stephens, his Heirs, Executors, Admini-
“ ftrators and Afligns for ever.” And the faid Teftator by
his {aid Will, made his {aid Son-in-law, Sir Thomas Stephens,
fole Executor thereof. And afterwards (to wit) on or
about the 15th Day of March following died, leaving Dame
Mary, the Wife of Sir Thomas Stepbens, his Daughter and
Heir, and leaving two Grandlons, William and Thomas,
living at the Time of his Death, and one Grandaughter.
On the 18th of May 1713. Sufan, the Daughter of Sir
Thomas Stephens and Mary his Wife was born, and is flill
living ; the {aid Sir Thomas Stephess the Grandfon died
without Iffue, and under the Age of Twenty-one Years, -
the 24th Day of Oober 1714. and the faid William Ste-
phens, the other Grandfon, died the 14th Day of Septem-
ber 1718, without Iffue, and under the Age of Twenty-one
Years; Mary Stephens, another Daughter of the faid Sir Tho-

mas
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mas Stephens and Mary his Wife was born the 1 4th of March
1719. and died without Iffue and under Age the 26th
of October 1722. Sarab Stephens, another Daughter of the
{aid Sir Thomas and Mary his Wife, was born the 1 3th of
November 1721. and is living 5 Mary Srephens another
Daughter of the {aid Six Thomas Stephens and Mary his Wife
was born the 15th of February 1722. and died without
Iflue and under Age the 26th of April 1723. Thomas
Stephens, one of the Parties in this Suit, Son of the faid
Sit Thomas Stephens and Mary his Wife, was born the 12th
Day of Fanuary 1727. and is thll living; Richard Stephens,
the faid Teftator’s Brother, mentioned in his Will, is fhll
living: The {aid Thomas Stephens claims Title to the Pre-
mifles as Refiduary Devifee of the {aid Teftator; and the
faid Dame Mary his Wife lays Claim thereto as Heir at
Law to the {aid William Stephens the Teftator ; and the faid
other Parties likewile claim Title thereto under the faid
Teftator’s Will 5 Sufan Stepbens, the Plaintiff in the original
Caufe, fince the Hearing the {aid Caufes (to wit) the 14th
of 4pril 173 4. died without Iffue and under Age ; and on
the 6th of Auguft following an Order was obtained upon
the Petition of all the {urviving Parties, that the Cafe
thould be made agreeable to the Fadl, as it now ftands fince
her Death, and that the Judges of the Court of King’s
Bench be then defired to give their Opinicn on this Que-
ftion, Wiiat Effate, Right or Intereft, either in the Prefent
or in Contingency any of the {aid Parties have in or to the
Lands in Queftion, or any Part thereof ?

The Judges of the King’s Bench certified their Opinion
as follows: We have heard Counfel for all the Parties, and
maturely confidered the Cafe upon which the Queftion is
raifed and referred to us; and the principal Point appears
to be, Whether the Devife made by the Will in thefe Words,
viz. “ And in cafe my f{aid Grandfon Thomas Stephens Thall
“ die before he attains his Age of Twenty-one Years, then
“ I give all my faid Freehold Eftates, U to fuch other
“ Sons of the Body of my faid Daughter Mary Stephens, by
“ my Son-in-law Thomas Stephens, as fhall happen to at-

I “ tain



232

De Term. §. Mich. 1736.

“ tain his Age of T'wenty-one Years, his Heirs and Afligns
“ for ever,” be good by way of executory Devife? As
to which we do not find any Cafe wherein an executory
Devife of a Frechold hath been held good, which hath
{ufpended the vefting of the Eftate until a Son unborn
thould attain his Age of Twenty-one Years, except the Cafe
of Taylor and Bydall adjudged upon a fpecial Verdiét in the
Court of Common Pleas, Hil. 29 &' 30 Car. 2. and reported
in 2 Mod. 289. That Refolution appeared in every View of
it to be {o confiderable in the prefent Cafe, that we caufed
the Record to be {earched, and find it to agree in the ma-
terial Parts thereof with the printed Report: And there-
fore, however unwilling we may be to extend executory
Devifes beyond the Rules generally laid down by our Pre-
deceflors ; yet upon the Authority of that Judgment, and
its Conformity to feveral late Determinations in Cafes of
Terms for Years, and confidering that the Power of Alie-
nation will not be reftrained longer than the Law would
reflrain it, viz. during the Infancy of the firft Taker, which
cannot reafonably be faid to extend to a Perpetuity ; and
that this Conftrution will make the Teftator’s whole Dif
pofition take EffeCt, which otherwife would be defeated ;
We are of Opinion, that the Devife beforementioned may
be good by way of executory Devife. |

The Confequence whereof is, That all the {ubfequent
Limitations will be good ; the Eftate will veft in Thomas
the Son now living, when he fhall attain the Age of
Twenty-one Years in Tail Male, according to the Claufe
direlting the Order of Succeflion between the Sons to be
born ; if Thomas the Son, now living, fhould happen to die
before his Age of Twenty-one Years, and the Teftator’s
Daughter Dame Mary Stephens thould have any other Son
by Sir Thomas Stephens, then the Eftate will go over to him
when he fhall attain his Age of Twenty-one Years, in like
Manner as it would have vefted in Thomas ; if Thomas the
Son fhould die before the Age of Twenty-one Years, and
Dame Mary fhould have no other Son by Sir Thomas Ste-
phens who thould attain his Age of Twenty-one Years, then

Cnvtri? , BPticicnr /oﬁmf oz his
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his Eftate will go over to Sarab the Daughter, and all other
Daughters of the {aid Dame Mary by Sir Thomas, as Tenants
in Common in Tail, with Remainder over to Richard Ste-
phens the Teftator’s Brother in Fee: But in Cafe Thomas
the Son fhould die before the Age of Twenty-one, and
Sarah the Daughter fhould then be dead without Iffue, and
there fhould be no other Son of Dame Mary who fhould
attain the Age of Twenty-one Years, or any other Daugh-
ter hereafter born of their two Bodies, then the Eftate
will go over to the faid Richard Stephens, by Virtue of the
laft Remainder to him in Fee. As to the Profits of the
Eftate received fince the Death of William the Grandfon, or
to be received until it fhall veft in any one Perfon by Force
of the {aid executory Devife, or fhall go over to the Re-
mainder-man, we conceive that they belong to Sir Thos
sas Stephens, by Virtue of the Refiduary Devife in the
Will, as an Intereft in the Teftator’s real Eftate not be~
fore bequeathed or difpofed of by his Will.

Hardwicke, E. Probyn,
F. Page, W. Lee.
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| Savage verfus Zaylor.

;nf)eg;ﬂa); be g I llljam Taplor made his Will, bearing Date May

Pl VA VARES? 1727. and thereby devifed to Truftees
tides for he 8 V¥ and their Heirs all his Mefluages, Lands, {Je.
Ealeofan i Cherrington in Com. Gloucefler, to the Ufle of Mary his
which this \Wife for Life, Remainder to Truftees for Five hundred

Court will not

fer them a- Years, to raife 400 L for her as fhe fhould appoint, or
reoe e wid in Defaule thereof to her Executors, Remainder to the
o canry dem [J{e of the Teftator’s Nephew %obn Taplor in Tail, Re-

into Execu- X e
tion. And if mainder to William Taylor, Son of the Teftator’s Brother

the Party wh . . .
obtained fuch Humphrey, in Fee, and makes Mary his Wife fole Execu-

prtices et trix_and refiduary.. Legatee;- and-by a Codicil-Offobey
fion,andmade 1429, gives two Cottages to two Servants in Fee, and
almn m- B

provements; 20 §. per Annum to the Poor of Cherrington. Before the

iowed for . making this Will, the Teftator had a Fit of the Palfey,

lowed for

them on con- ywhich impair’d his Health, but did not affe&t his Under-

l{ie;l;xi'n%ptot}?:- ftanding : In Auguft 1728. he had a fecond Fit of the

Articles and

accomt for Palfey, which deprived him of his Speech, and greatly

Ot impaird his Underftanding.  Famuary 31, 1728, after a

he goes 1o Treaty between one Savage and the Teftator, which was
Law, and fails il 0

there. 4 chiefly
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chleﬂy managed by the Teftator’s Wife and one Nathanicl
Thoimwas her Relation, Articles were enter’d into by the
Teftator and his Wife of the one Part, and Savage of the
‘ottier Part, for Sale of the Teftator’s Eftate in Cherrington
0 Savage in Fee, for 2080/ and a Guinea. In Fuly
1729. the Teﬁator died; and about November 1 732. Mary

the Teftator’s Widow died, having made her Will, and the
Plaintiff Savage fole Executor and refiduary Legatee. Fohn
the Nephew, the firft Devifee of the Teftator, died Toon
after the Teftator’s Wife, leaving one Son named Fobn Tay
lor. The Plaintiff Ssvage brought his Bill in the Life-time
of Mary, but not long before her Death, againft her, and
againft Jobs Tiylor the Teftator’s eldeft Brother and Heir at
Law, againft Fobn the Nephew, and William the Nephew
an Infant, the two Devifees in the Will, and alfo againft
the Truftees, and the Devifees in the Codlcﬂ for a fpe-
éific Performance of the Articles, and, to have Convey-
atces accordingly. Fobn Taylor, ‘the Heir at Law, died
in 1735. having put in his Anfwer, and leaving Fohn his
Grandfon and Heir at Law. A {econd Bill was brought
by William Taplor the Infant Devifee, intitled in Fee under
the Will; to eftablith the Will, and to be, relieved againft
¢hé Articles. And a third Bill was brought by Fobn Taylor
an Infaft, Grandfon and Heir at Law of Fobn, againft Ss-
vage, to difcdver a Settlement made 1683. and to have the
{ame deliver’d up to him, under whxch he claimed a, Moiety

of the Eftate comprifed in the Artlcles of Purchale ; and

agamff William Taglor the Infant, dxfputmg the Will, claim-

ing the other Moiety 'as Heir at Law.. Fobn Taylor, . ‘Great

Grandficher of the Infant Fohn, had HTue four Sons, Fobm, -
William,” Thomas and Humphry. 3‘olm the Grandfather had
Iflue Fohn who married and died in the Life-time -of hlsf‘

Father, leavmg Fobn the Great Grandfon, the Plaxnth n
the third Bill. May 17, 1688 Fohn Taplor the ‘Great

Grandfather, and Fobn his’ Son, in Confideration, of a Mar-.

riage to be had between Fobn the Son and Hannah “Whiring,
convey’d the Eftate in Queftion to Truftees, to the Ufe of
jobn the Son for Ninety-nine Years, if he fhould fo long

live,
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live, Remainder to Truftees to preferve contingent Re-
tnainders during his Life, Remainder to Hannabh his Wife
for Jointure, Remainder to the Heirs of his Body in {pe-
cial Tail, Remainder to the Heirs of his Body in Tail
General, Remainder to the right Heirs of Fobn the Great
Grandfather. March 29, 1694. Fobn the Grandfather and
Hannab his Wife, in Confideration of 1000 L paid by Jobn
the Great Grandfather and the Teftator William, covenant
to levy a Fine [ur Conufance de Droit come ceo, Ue. to them
with Warranty. Eaffer Term, 6 & 7 of Will. and Mary,
a Fine was levied between Fobn Taylor, {en. and William
the Teftator, Complainants, and Fobn Taylr and Hannah
his Wife, Deforceants. Eafler Term, 9 Geo. 1. William
Taylor, the Teftator, levied a Fine, but no Deed leading

the Ufes thereof appear’d.

Lord Chancellor {tated the three Bills, and the Defign of
them, and added to this Effet: The firft Queftion is with
regard to the Articles under which the Plaintiff claims,
Whether he is intitled to have the Benefit of them? which
depends on two Confiderations ; 1. Whether the Articles
are {uch as a Court of Equity will fet afide? and if the
Court will not, Whether the Plamtift fhall have its Affi-
ftance by decreeing a {pecific Performance of them? It is
certain this Court, in Calfes of Articles, has a difcretionary

- Power to carry them into Execution or not ; and if it ap-

pears they are unfairly obtained, though not to fuch a De-
gree as to {et them afide, yet this Court will not order a
Performance, but will leave the Plaintiff to his Remedy at
Law. And upon the whole Matter, I am clearly of Opinion
this Court ought not in this Cafe to aid the Plaintiff: But
if, upon the Profpect of having the Articles performed, the
Plaintiff has improv’d the Eftate, it is reafonable he {hould
have an Allowance for lafting Improvements ; provided he
15 content to deliver up the Articles, and to account for
the Profits; otherwife, if he goes on at Law, he muft not
expect it.

4 The



In Curia Cancellariz. ’ 237

The next Queftion is, as to the Title upon the Settles Thi Cout
ment 1n 1683. Whether the Remainder, under which Fob lieve againtt a
claims, is barred in Point of Law by the firft Fine; the Ufes %vdii:ﬁly

of which are declared by the Deed of March 29, 1694; St before
And in that Fine there was a Warranty, which was con. - 6
tended to be collateral, and to bar the Right of Fohn by
delcending upon him.  And undoubtedly the Warranty is
collateral to the Title of Fohn, who claims by Purchafe,
and not from the Perfon who made the Warranty ; and as
this was before the Star. 4 U 5 Q. dune, cap. 16. (how
hard and unreafonable {oever it may be) there is no room
for a Court of Equity, which cannot alter the Law, to in-
terpole. But to this two Anfwers have been given, either
of which feems {ufficient ; (1ft,) That this. Warranty de-
fcended on an Infant, and therefore is no Bar to him:
(2d,) That {uppofing it to work a Wrong, and to difplace
and deveft the Eftates, then it is 2 Warranty commencing
by Difleifin, and fo commencing by a tortious A&, the Law
did not allow fuch Effe&t as if it was not attended with
that Circumflance ; for collateral Warranties are grounded
on this Prefumption, that no one would bind the Eftate of
his Heir without leaving him a Satisfaltion, but when he
who makes the Warranty does a tortious A&, it {eems that,
Prefumption ceafes. Then the next Queftion to be con-
{ider'd is, Whether the Fine and Non-claim, by the Stas.
4 Hen. 7. cap. 34. has barred this contingent Remainder?
If it is confider’d as a Fine levied by Tenant for Ninety-.
nine Years, determinable on his Death, ’tis not a Bar; but
an Averment may be taken, That Partes finis nil babuerunt ;
and it 1s a Forfeiture of his Eftate, if the Parties over will
take Advantage of it ; otherwife it is a Nullity, and will
not take away the Entry of the Truftees when their Right
takes Place. It is faid this Cafe differs from the common
Cafe of a Fine levied by Tenant for Years; for, here
the Wife joined in the Fine, who had an Effate for Life ;
and if that had been a Freehold, properly {o called, then
it might have a greater Effet than a Fine levied by Te-
nant for Years: But in this Cafe that Freehold lies be-
Ppp hind
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hind the Limitation to Truflees to preferve contingent
Remainders ; and then it is hard to fay the Fine fhall fo
operate as to difplace the precedent Eftate for Life limited
to the Truftees. But {uppofing this Fine did difplace the
Eftates, and fhould be confidered in the fame way as a Fine
levied by Tenant for Life in Pofleflion ; the Confec%uence
would be, that the Truftees might enter immediately, or
within five Years after the Determination of the Eftate for
Life. But then it is faid, That though a Right of Entry
in the Truftees is {ufficient to preferve contingent Remain-
ders, yet the Right of Entry which the Truftees had, is
quite gone in this Cafe by the Death of Fobn, who was
Tenant for Ninety-nine Years, if he thould live fo long;
becaufe his Eftate, and the Eftate of the Truftees detet-
mined eodem Inftante : But that is not fo certain ; for, the
Eftate of the Truftees might {ubfift after the Eftate of Fobw
determined, if he out-liv’d the Ninety-nine Years; which
the Law f{uppofes may happen ; for, then the Truflees
might enter, becaufe their Eftate is for his Life: So they
had a Pofhbility to enter after the Eftate of Fobn was de-
termined, and during his Life. And though that did not
take place, yet their Right was not clearly gone and ex-
tinguifhed; and therefore it may be confiderable, Whether
that Poffibility of Entry within five Years after the Deter-
mination of Ninety-nine Years is not {ufficient to {fupport
the contingent Remainder? I fhould think Courts of Law
fhould go a great way to fupport fuch Remainders, which
could not be deftroy’d without this Prallice, I had almoft
faid Iniquity ; but this 1s properly a legal Queftion, and
not determinable here. And the fame Things may be faid
with regard to the other Fine levied afterwards; and far-
ther alfo, that it is not certain that it includes thefe Lands
naw in Queftion. Thus far is clear, That the Plaintiff in
the third Bill has a Right to have the Deed of r683.y and
valeat quantum valere poseft: There 1s another Point very
confiderable in this Cale, upon a Suppofition that the con-
tingent Remainder is barred in Point of Law. If there is
Tenant for Life, Remainder over to fome other Perfon, fo
as to be in Contingency, if the Tenant for Life makes a

1 Feoff-
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Feoffment, or levies a Fine without Truftees to preferve
the contingent Remainders, in Point of Law they are barred :
But it is a moft barbarous Thing to rob Perfons unborn of
their Inheritance, and to give it to one who has no Colour
of Title; yet hard and unjuft as it is, I do no remember
this Court has ever interfered {o far as to dire@ a Con-
veyance to him in Remainder. In the Cafe of Manfell and
Manfell, there were Truftees to preferve contingent Re-
mainders, who were drawn in to deftroy them ; and this
Court confidered the Matter as a Breach of Truft, and fol-
lowed the Lands in the Hands of a Purchafer with Notice.
This is a kind of middle Cafe ; for, here is no aCtual Breach
of Truft by any A&t done; but if the contingent Remain-
der is barred, it is by their NegleCt to perform the Truft,
and that in the fingle Inftance for which they were ap-
pointed Truftees; that is, to bring Aftons, and make
Entries: And it may deferve Confideration how far one
who has Notice fhall avail himfelf by this Negleét of the
Truftees ; but I will not enter into a Cafe of this Confe-
quence unneceflarily, but will referve a Liberty of con-
{idering it when it comes back to the Court for farther Di-
re€tions after the Trial.

It was decreed, That upon Ssvage’s {ubmitting to give
up the Articles to be cancelled, his Bill, {o far as it pray’d

Paﬂ.f_‘)’ Zmlla
Rep. 678.

a Performance of them, fhould be difmifled; and that he °

{hould account for the Rents and Profits of the Eftate by
him received, and thould be allowed for his lafting Im-
provements. ‘That an Eje&tment fhould be brought to try
the Right of the whole Eftate, both of that in Sertlement
and that out of Settlement, and no Term to be fet up;
and in this Eje@tment Fobn to be Leffor of the Plaintiff,
and William Defendant : That the Deed of 1683. fhould
be deliver’d up to Fobn, and William to have a Copy of it
at his own Charge; and that the other Deeds and Writings
fhall be brought before the Mafter ; and that William thould
admit himfelf in Pofleflion, and that after Trial the Parties
fhould refort back for farther Direétion.

DE
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A. devifes the
Refidue of his
real and per-
fonal Eftate,
not before de-
vifed, to his
two Execu-
tors, &Jc. as
Tenants in

Brown verfus Selwin, & contra.

OHN Brown, on the 23d of Fune 1732. made his Will,
and thereby bequeathed to the Plaintiff a Legacy of
500-L and all his Plate ; to the Defendant he gave all

his Leafehold Mefluages ; and after {everal other Legacies
and Bequefls, as well as devifing fome Freehold and Copy-

Common e hold Lands, he devifed as follows: “ And as for the Reft,

One of them

is indebted by ¢¢
Bond to the
Teftator. This ¢
Bond-Debt is
not releafed,

but fhall be ¢
divided be-
tween them; ©¢
and no parol
Evidence fhall

be admitted, ¢¢
That the Te-
ftator intended ¢¢
to releafe it to
the Obligor,
and had given (¢
Inftrutions

for that Pur- <<
pofe to an At-
torney who
drew his Will,
&,

Refidue and Remainder of my Eftate, whether real or
perfonal, whereof I am feifed or poflefled, or which I
am any ways intitled to, which I have not herein and
hereby devifed, given, &% I give and bequeath the
fame, and every Part thereof, and all my Right, Title
and Intereft herein and thereto, unto {fuch my Executor
or Executors herein after-named, as fhall duly take on
him or them the Execution of this my Will, according

‘ to the true Intent and Meaning thereof, his or their

Heirs, Executors, Adminiftrators and Affigns, as Te-
nants i Common, and not as Jointenants;” and after-
I wards
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wards appointed the Plaintiff and Defendant his Execu-
tors, and. {foon after died ; and the Plaintiff and Defen-
dant proved the Will. The Defendant was at the Time
of the Teftator’s Death indebted to the Teftator in 3000 L
Principal Money, befides Intereft, and for {ecuring thereof
had given a Bond to the Teftator, dated the 20th of Fune
1732. 1n 6000/ Penalty: The Bill was brought that the
Defendant might account with the Plaintiff for the Tefta-
tor’s refiduary Eftate, and pay him a Moiety of the faid
3000/ and Intereft; and the Crofs Bill was to have the
Bond delivered to be cancelled.

It appeared by the An{wer of the Defendant in the Crofs
Caufe, and by the Proofs in both Caufes, that the Tefta-
tor defigned to give this Money to the Defendant ; and
gave one Viner, the Attorney concerned in drawing the
Will, Inftruttions in Writing accordingly ; but ¥iner refuled
to make mention of it in the Will, infifting that the Bond
would be extinguifhed and releafed of Courfe by Mr. Sel
win’s being appointed Executor ; but the Teftator appearing
diffatisfied with Viger’s Opinion, a Cale was ftated for
Counfel’s Opinion, who confirmed what Viger faid: In
Confidence of which the Teftator figned and publifhed his
Will, with full Perfuafion that the Bond would be extin-
guithed ; and this appeared clearly to be the Intention of
the Teftator.

Lord Chancellor. 'The Queftion is,” Whether 3000 L
which was due to the Teftator from Mr. Selwin, fhall pals
to Mr. Selwin by his being made Executor ? or, Whether it
paft by the Devife of the Refidue to the two Executors?
The written Inftruions for drawing the Will direlts the
30001 all to Mr. Selwin. The Attorney who was to draw
the Will fays it was the Teftator’s Intention it fhould go
fo: But that he, apprehending that making the Obligor
Executor was an Extinguifhment of the Debt, hindred it
from being particularly mentioned. It was never doubted
but a Debt due from an Executor to a Teftator fhall be
Aflets in the Executor’s Hands to pay Debts ; for, if the

Qqq Teftator
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Teftator had exprefly given it away, even that could not
have fcreen’d it from Debts: So the Teftator may give a
Legacy out of a Debt due to him, as in the Cafe in Teh.
Phillips and Phillips, which Authority is right ; the implied
Gift, by making the Debtor Executor, may be controlled
by an exprefs Gift, or by a Devife of all his Debts.

It hath been queftion’d whether fuch a Debt be Affets
to pay Legacies in general ; but that not being the prefent
Cafe, it is not neceflary to be determined: I am at prefent
inclined to think it may; but fhall not bind myfelf, by
giving my Opinion, till the Cafe happens. If this be con-
fider’d upon the Will, without the parol Evidence, it will
appear clearly from the general Words of devifing the Refi-
due, (i.e.) All bis real and perfonal Effase which he bad not
thereby before given to the refiduary Legatees ; that this Debt,
which at that Time was Part of the perfonal Eftate, falls
within the Defcription: The Teftator was intitled to this
Debt when he made his Will, and at the Time of his
Death ; he had not before difpofed of it, nor had he ap-
pointed Mr. Selwin Executor. A Devife of the Refidue
after Payment of Debts and Legacies plainly comprehends
this Debt; and the only Doubt is with regard to Mr. Vis
ner’s Bvidence, who wrote the Will. I privately think that
it was intended the 3000/ fhould go to Mr. Sebwin. Pri-
vately I think fo: But I am not at Liberty, by private Opi-
nion, to make a Conftru@ion againft the plain Words of a
Will.  None of the Cafes where parol Evidence has been
admitted have gone {o far as the prefent Cafe; the fartheft
they go is to rebut an Equity or refulting Truft ; the parol
Evidence in thofe Cafes tended to fupport the Intention of
the Teftator confiftent with the written Will, and did not
contradi¢t the exprefs Words of the Will, as in the prefent
Cafe. It is better to fuffer a particular Mifchief than a
general Inconvenience, and fo reverfed the Decree, and or-
der'd Mr. Selwin to account with the Plaintiff Brown for the
faid 300012 but no Cofts.

‘This was upon an Appeal from the Roks. |
N This
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This Caufe, the 26th of March 1735. came before the

Houfe of Lords upon an Appeal, and the Lord Chancellor’s
Decree was afhirmed : And the Lords would not allow

the parol Evidence to be read, nor even the Refpondent’s
Anfwer as to thefe Matters.

De Gols verfus Ward. 3 13l Rep

311. 8.C. in
a Note, but
not S. P.

HE Defendant Ward became indebted to the Plaintiff wicie an

in 1730. and afterwards committed an Ak of Bank- A% of Berlc
ruptcy ; upon which the Plaintiff, being the petitioning purged by
Creditor, took out a Commiffion of Bankruptcy againft the Tirss
Defendant ; and in order to over-reach and make void as Y oether Cre-

ditors, after an

many of his Conveyances and Settlements, <. as poflible, A&t:yf Baok-
1 1 . ru R

the Creditors, on a Bill filed, endeavour'd to prove him a come i uder

Baokrupt as far backward as they could; and did a&ually fr S0

_fion, or only

prove, to the Satisfaction of the Court, that he committed have their Re-
. . medy againft

an At of Bankruptcy in the Year 1726, Then it became e Perlon of
* - Y P

a Queftion, Whether the Commiflion of Bankruptcy, and on whofe e.

on whofe Pe-
all that was done under it, was not wrong, in regard that tiien 2 =om-
the Debt of the petitioning Creditor, on which it was iffue:
grounded, was contralted {ubfequent i Time to the firft
A& of Bankruptcy? After this Matter had been argued
and Time taken to confider of it, :

- Lord Chancellor declared, It was clear that no Body but
a Creditor could take out a Commiflion of Bankruptcy
againft another ; for, that the Alls of Parliament were all
made for the Relief of Creditors; and likewile that fuch
Commiflion mutt iffue on the Petition of fome Creditor
who could be relieved under it. Now, if the Debt is {ub-
fequent to the A& of Bankruptcy, the Creditor cannot come
in under the Commiflion againft the Effelts of the Bank-
rupt, though the Perfon of the Bankrupt himfelf will be
liable. The general Rule is not to determine the Time of
the Bankruptcy, but only that the Perfon was a Bankrupt
antecedent ro the Commiflion ; for then all the Cregli;ors

efore
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before that Time will have a Right to come in: But when
that Matter is minutely enter’d into, it muft be diftinguifh-
ed which Creditors are precedent, and which are fubfe-
quent to the A& of Bankruptcy. If the Defendant became
a Bankrupt in 1726. then the petitioning Creditor is out
of the Cafe; but if not till 1730, when the Plaintiff’s Debt
was {ubfifting, then all is right. What puzzles the Cafe is,
that the Aflignees have been over diligent, and in order to
refcind as many of the Defendant’s Alls as they could,
have endeavour’d to prove him a Bankrupt as far backwards
as poflible ; by which they have cut up their own Foun-
dation by proving an A& of Bankruptcy in 1726. Then
the Difficulty is, whether the A& of Bankruptcy in 1726.
cannot be confider'd as purged, being near ten Years fince,
and no Commiflion taken out upon it? I am moft in-
clined to diret an Altion of Trover, in which the Jury
will confider whether the Defendant was a Bankrupt in
1726. or not; and if they pay no Regard to it, I am
fure I will not.

Then Mr. Fazakerley obje&ted, That the Court would
never direct a Trial at Law, unlefs it appear’d doubtful
whether he was a Bankrupt in 17:6. which, he {aid, was
not the prefent Cafe. And, he faid, it was never deter-
mmed that an A¢t of Bankruptcy could be waived or
purged.

'The Lord Chancellor difmiffed the Plaintiff’s Bill without
Prejudice. |

Note ;5 This Decree was reverfed in the Houfe of Lords,
by the Opinion of all the Judges, February 17, 1737,
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Fane Sabbarton, an Infant, by Thomas
Parr, Efq; ber next Friend,
verfus
Benjamin Sabbarton, Dulcibella Sabbar-
ton, Widow, Robert Kidwell, William
Sabbarton, an Infant, by the [aid Ro-
bert Kidwell, his Guardian, Foel Po-
cock, Giles Pocock, Sarah Pocock, and

Thomas Diggles and Sarab bis Wife.

V}Ofep/ﬂ Sabbarton, late of London, Merchant, made his Will, 5 5. by wi,
dated April 20, 1710. and fo much thereof as regards reciing that a

. A \ . > Marriage is
the prefent Queftion is in the Words following (that is to propofed be-

tween his

{ay) “ And whereas a Marriage is propofed to be had and Niece 4. and
¢ folemnized by and between the faid Catherine Corr and i Sovin 2.

devifes to

Benjamin Sabbarton, jun. eldeft Son of my Coufin Bep- Trufiees d-
vers Freehold

jamin Sabbarton, fen. of the City of Norwich, Weaver, Houes, &-.
and the Rents

Now I do hereby devife and bequeath unto the faid &, or o be.

“ Thomas Botterell and Fobn Young, and the Survivor of R‘;’;‘:e‘y‘“;;at‘l‘,‘:

them, and the Heirs, Executors and Adminiftrators of Orphans
ey f Fund, and the
Rrrx uch Produce of
the fame, Bank
Stock, and Money due thereon, in Truft to pay the Rents and Profits to 4. if living at his Deceafe, during
Life, or to fuch Perfon as the by Writing fhould appoint, with or without the Confent of any Hufband ; but
if fhe fhould marry B. then, after the Deceafe of 4. in Truft for B. during Life, ‘and after his Deceafe in
"Truft for the firft and other Sons fucceffively of 4. and B. and their Heirs Male; and for want of fuch
Iffue, in Truft for the Daughters of 4. and B. equally to be divided between them, and for want of Iffue
of that Marriage, in Truft for the Iffue of the Survivor of them; and if neither of them leave Iflue, in
Traft for C. for Life, with Remainder for fuch Child and Children as his Brother D, fhould leave living at
his Deceafe, or that D.’s Wife fhould be enfient of, that fhould attain the Age of Twenty-one€, and to ths
., Heirs, Executors, &&c. of fuch Child, {F¢. as they fhould refpetively attain the Age of Twenty-one Years;
and if none attain that Age, to his own right Heirs : But if 4. fhould not marry B. then in Truft after her
Deceafe for C. for Life, Remainder for the Child and Children of D. #¢ fupra, and if none attain the Age
of Twenty one, to his own right Heirs; and devifed the Refidue of his Eftates real and perfonal to 4. and
C. equally to be divided between them, their Heirs, Executors, {&Fc. and made others Executors, and died.
A. and B. intermarried ; B. died without Iflue; C. married, and died without Iffue; 4. died without Iffue,
having made her Will, and appointed an Executor ; D. died before 4. leaving Iffue two Sons, E. and F.
above Twenty-one Years of Age: E. died (before 4.) inteftate, leaving G. a Daughter, an Infant, now
living ; F. is alfo living ; the Orphan’s Fund and Bank Stock were not transferred but remain as at the
Teftator’s Death : The Bequefts of thefe (confidered as a Bequeft of a Term for Years in Lands) to the Child
and Children of D. ¢ fupra, is held to be good as this Cafe has happened.
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fuch Survivor, all that my Freehold Houfe, Out-houfes,
Barn, Coal-houfe, Stable, Gardens and Orchards at Eg-
field, in the County of Middlefex, which I lately pur-
chafed of Patience Afbfield ; and alfo all and every my
Freehold Houfes, Mefluages, Lands, Tenements and
Hereditaments fituate in or near Queen-ftreer and Bow-
lane, London, or either of them, or any Court or Courts
adjacent thereunto, which I lately purchafed of Fobn
Kalendar and Edward Kalendar, or either of them, to-
gether with fuch Rents as fhall be due and in Arrear for
the {fame Premifles at the Time of my Deceafe, and af-
ter that fhall become due; and alfo the Sum of 287 /4
1s. 3d. in the Orphans Fund of the Chamber of Lon-
don, and the Intereft, Increafe and Produce of the fame
Fund that fhall be due at the Time of my Deceafe, and
after that becomedue and payable; and alfo the Sum of
350 I Capital Stock in the Corporation of the Bank of
England, and all Monies due thereon at the Time of m
Deceale, or that fhall thereafter become due and payable
for the fame, to and for the feveral Ufes, Trufts, In-
tents and Purpofes hereafter mentioned, limited and de-
clared (that is to {ay) in Truft that they the faid Thomas
Botterell and Fobn Young, and the Survivor of them, and
the Heirs, Executors and Adminiftrators of {uch Survi-
vor fhall pav, or caufe to be paid, all and fingular the
{aid Rents, IfTues, Profits and Produce of all the faid
Mefluages, Lands, Tenements and Hereditaments at Eg-
field, and in or near Queen-fbrect or Bow-lane, London,
and Orphans Fund in the Chamber of London, and Bank
Stock, to the faid Catherine Corr, if living at the Time
of my Deceafe, and not otherwife, Quarterly, Half-
yearly or otherwife, as the {fame are and fhall become
due, paid and payable, for and during the Term of her
natural Life, or unto {uch Perfon or Perfons as fhe fhall
by any Writing under her Hand dire®t and appoin,
with or without the Confent of any Hufband fhe may
have ; and whether the hereby propofed Marriage, or
any other Marriage of her to any other Per{on, may or
fhall happen, or notwithftanding fhe thall never marry ;
I “ but
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but in cafe fhe the faid Catherine Corr do or thall marry
the {aid Benjamin Sabbarson, jun. then that they the faid
Thomas Botserel and Fobn Young, and the Survivor of
them, and the Heirs, Executors and Adminiftracors of
{uch Survivor, fhall, from and after theDeceafe of the
{aid Catherine Corr, ftand feifed, interefted and poflefled
of the {aid Premifles, in Truft for the {aid Benjamin Sab-
barton, jun. for and during the Term of his natural Life;
and from and after his Deceafe, then in Truft' to and
for the firft Son lawfully begotten of the faid Catherine
Corr and the {aid Benjamin Sabbarson, jun. and the Heirs
Male of fuch firft Son, and fo on fucceflively to the fe-
cond, third, fourth and fifth, and all and every other
Son and Sons of the {aid Catherine Corr and Benjamin
Sabbarton, jun. as they fhall ftand in Seniority of Age and
Priority of Birth, and their Heirs Male refpetively ; and
for want of fuch Hlue Male, then in Truft to and for
the Ufe and Behoof of the Daughter and Daughters law-
fully begotten of the faid Catherine Corr and Benjamin Sab-
barton, jun. equally to be divided between them, Share
and Share alike; and for want and in default of any
lawful Iffue of the hereby propofed Marriage between
the {aid Catherine Corr and the {aid Benjamin Sabbarton,
jun. then in Truft to and for all the Iffue Male and
Female lawfully begotten of the Body of the Survivor
of them, equally to be divided between them Share and
Share alike; and in cafe neither of them fhall leave any
lawful Iffue, then in Truft to and for my faid Sifter Sa-
rab, for and during the Term of her natural Life; and
from and after her Deceafe, in Truft to and for the only
proper Ufe and Behoof of all {fuch Child and Children
lawtully begotten, as my faid Brother Fobn fhall at the
Time of his Death leave living, or that his Wife fhall be
then enfient or in Child with, that fhall live and atrain
to the Age of Twenty-one Years, and to the Heirs,
Executors, Adminiftrators and Affigns of fuch Child and
Children, equally to be divided between them, Share and
Share alike, as they fhall refpetively attain the {aid Age

of Twenty-one Years; and in cafe no fuch Child of ;nﬁ
. (1 al
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faid Brother Fobn thall live to attain the faid Age of
Twenty-one Years, then I give, devife and bequeath the
{aid Houfe, Out-houfes, Barn, Stable, Coal-houfe, Gar-
dens and Orchard at Enfield, Houfes, Lands, Tenements
and Hereditaments in or near Queen-fFrect and Bow-lane,
London, and Orphans Fund in the Chamber of London and
Bank, to my own right Heirs for ever ; but in cafe the {aid
Catherine Corr {hall not ‘marry the {aid Benjamin Sabbarton,
jun. then in Truft that they the faid Thomas Botterel
and Yobn Young, and the Survivor of them, and the
Heirs, Executors and Adminiftrators of fuch Survivor,
fhall, from and immediately after the Deceafe of the {faid
Catherine Corr, ftand feifed, interefted and poffeffed of
the {aid laft mentioned Premifles, in Truft to and for
my f{aid Sifter Sarab, for and during the Term of her
natural Life; and from and after her Deceafe, in Truft
to and for the only proper Ulfe and Behoof of all {uch
Child and Children lawfully begotten as my {aid Brother
Fobn fhall at the Time of his Death leave living, or that
his Wife fhall be then enfiens or in Child with, that fhall
live and attain the Age of Twenty-one Years, and to
the Heirs, Executors, Adminiftrators and Afligns of fuch
Child and Children, equally to be divided between
them, Share and Share alike, as they fhall refpeltively
attain the faid Age of Twenty-one Years; and in cale
no {uch Child of my {aid Brother $obn thall live to at-
tain the {aid Age of Twenty-one Years, then I give, de-
vife and bequeath the f{aid lzft mentioned Premifles to
my own right Heirs for ever.” And as to the Refidue of

the {aid Teftator’s Eftate, he by his faid Will difpofed thereof
in the Words following, vigz. *“ All the Reft, Refidue and

[ 14
<
11
(44
11

1

-~

Remainder of my- ready Money, Plate, Rings, Jewels,
Clocks, Watches, Notes, Bills, Bonds, Mortgages, Houfe-
hold Goods, and all other my Eftate and Eftates, as well
real as perfonal, wherefoever and whatloever, either in
Pofleflion, Reverfion or Expe&tancy, after my Debts and
Funeral Charges thall be fully paid and fatisfied, I give,
devile and bequeath unto my faid Sifter Sarah and the
{aid Catherine Corr, equally to be divided between them,

(19 t(.)
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to hold unto them my faid Sifter Sarah and the {aid Cz-
therine Corr, their Heirs, Executors, Adminiftrators and
Afligns for ever ; and I do hereby make, conflitute and

appoint my faid Sifter Sarah and the faid Catherine Corr
my joint refiduary Legatees.

€<
(11
(14

€

The {aid Teftator appointed George Vergoe and Thomas
Pilkington Executors of his {aid Will, and died fometime in
the Month of Fanuary 1710. without revoking or altering
the {ame ; and the faid Executors proved the faid Will, and
the Truft is now vefted in the Defendant Diggles and his
Wife. The Marriage propofed between Benjainin Sabbarton

‘the Younger and Catherine Corr took Effect after the Death
of the faid Teftator; and Sarah, the Teftator’s Sifter, about
the 28th of March 1713. intermarried with the Defendant

Robers Kidwell, and died without Iffue the gth of Auguft

1721. and he is her Adminiftrator. The {aid Benjamin Sab-
barton the Younger died the 2d of December 1718. with-
out ever having had any Iffue, and the {aid Catherine his
Wife {furvived him, and died on the 7th of Sepzember 173 3.
without having ever had any Iflue, having made her Will,
and thereof appointed the {aid Kidwell Executor in Truft,
who proved the fame. Yobn Sabbarton, the {aid Teftator
Fofeph Sabbarton’s Brother, died about the 19th of Nover-
ber 1729. leaving I{lue two Sons, namely Fofeph Sabbarton
and Benjamin Sabbarson, then both of the Age of Twenty-
one Years and upwards. Fofeph Sabbarton, the eldeft Son
of the faid Fobn Sabbarton, the faid Teftator’s {aid Brother,
died in Fanuary 17 29. inteftate, leaving Iffue only one Child,
Yane an Infant, now living; and the faid Benjamin, the
other Son of the faid Fobn Sabbarton, is alfo living ; and
neither the {aid Sum of 287 L 15 34. in the Orphans
Fund, or the faid 350 /L Bank Stock have been ever tranf-
ferred ; but the fame remain in the fame Condition as
they did at the Time of the making of the {aid Will by
the {aid Teftator.

‘vUpon the Hearing of two Caufes before the late Lord
Chancellor upon the faid 1y5th of November 1736. one
s{f between
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between the {aid Fane Sibbartos the Infant, by her next
Friend, Plaintiff, and the faid Benjamin Sabbarton’ (her Un-
cle) Robert Kidwell, and Thomas Diggles and his Wife, and
others Defendants 3 and the other between the {aid Robers
Kidwell, Plaintiff, and the {aid Thomas Diggles and his Wife,
Fane Sabbarton, Benjamin Sabbarvon and others, Defendants;
1t was order’d (a"nonc other Things) that a Cafe be made
for the Opinion of his Majefty’s Lourt of King’s Bench, on
the following Queftion :

If a Term for Years in Lands hud been bequeathed in
the {ame Manner as the Truft of the Orphans and Bank
Stock 1s limited by this Will, Whether the Limitation to
all {fuch Child 'and Children lawfully begotten as the Tefta-
tor’s Brother Fobn fhould at the Time of his Death leave
living, or that his Wife fhould be then enfient or with Child
with, that fhould live to attain the Age of Twenty-one
Years, and to the Heirs, Executors, Adminiftrators and
Afﬁons of {uch Child or Chlldren, equally to be divided be-
tween them “Share and Share alike, as they fhould refpec-
tively attain the Age of Twenty-one Years, whether that
would have been goed in the Cafe that hath happened?

- On hearing Counfel on both Sides, and Confideration of
this Cafe, we are of Opinion, That if a Term for Years in
Lands had been bequeathed in the {fame Manner as the Or-
phans and Bank Stock is limited by this Will, the Limita-
tion to all fuch Child and Children lawfully begotten as
the Teftator’s Brother Yobn fhould at the Time of his Death

- leave living, or that his Wife fhould be then enfiens with

that fhould live to attain the Age of Twenty-one Years,
and to the Heirs, Executors, Adminiftrators and Afligns of
fuch Child and Children, equally to be divided between
them Share and Share alike, as they fhould refpectively at-
tain the Age of Twenty-one Years, would have been good
in the Cale that hath happened.

~ W. Lee, E. Probyn,
F. Page, W. Chapple.

4 Thomas
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Thomas verfus Hole.

NE Hole by his Will gave 500l to the Relations of

Elizabesh Hole, to be divided equally between them.
Elizabeth Hole had at the Teftator’s Death two Brothers
living, and {feveral Nephews and Nieces by another Bro-
ther. The Caufe came on to be heard before my Lord
King, and two Queftions were made; in the firft Place,
Who flhould take by this Defcription of the Relations of
Elizabeth Hole? It was {aid, that in the Cafe of Brows and
Brown my Lord Macclesfield had determined that the Word
Relations thould be confined to {uch Relations as were within
the Statute of Diftributions, becaufe of the Uncertainty of
the Word Relations ; and upon this Authority my Lord
King determined, That no Relation fhould take by this
Defcription that could not take by the Statute of Diftribu-
tions, The next Queftion was, In what Proportions fuch
Relations fhould take, whether as they would have taken
by the Statute, or in a different Manner ? and as to this he
determin’d, That as the Teftator had direfted the 500/
to be divided equally among them, he could not direct an

unequal Diftribution, and accordingly decreed them to
take per Capita.

DE

11 April
1728.

A Devife to
Relations is to
be confined to
fuch as would
take by the
Statute of Di-
ftributions :
But their
Shares may
not be the
fame as under
that Statute.
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1732, Manfell verfus Manfell.

2 il Re HIS Caufe came on upon an Appeal to my Lord
e Chancellor King from the Decree of the Maffer

of the Rolls.

el o Edward Vaughan feifed in Fee in 1683. devifed Lands
tingene Re-  to his Sifter Dororhy, afterwards the Plaintift’s Mother, for
Children un- Life, Remainder to Truftees to preferve contingent Re-
Som. doin © mainders, Remainder to the Ufe of her firft and other Sons
tisiaBreach in Tail Male, Remainder to the Ufe of his Coufin Edward
ievable in ~ Manfell in Fee, and charges the Eftate with a Debt of
e s 1200 L and dies.

not a Purcha-
fer for a valuable Confideration without Notice, the Eftates fhall be re-convey’d to the former Ufes.

The Plaintiff’s Mother intermarried with Sir Edward
Manfell, and in 1685. they, with the Remainder-man in
Fee, join in a Feoffment with a Covenant to levy.a Fine
to Truftees to the Ufe of the Plaintiff’s Father in Fee 3 and
this is expreft to be the Intent that the Fee-fimple might

4 be
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be vefted in him for the raifing of Money for the Payment
of the Debts of Edward Vaughan the Teftator (whofe Inhe-
ricance it was) by demifing, felling or mortgaging the
Eftate, or any Parc thereof, and for other good Caufes and
Confiderations a Fine is levied accordingly at the Grand Sef:
fions in Carmarthenfbire, where the Lands lay. About a
~Year after, the Truftees, to preferve contingent Remainders,
reciting the Will, Feoffment and Fine, convey the whole
Eftate by Leafe and Releale to the Plaintiff’s Father in Fee,
Dorothy being then with Child, and then the Plaintff is
born.  Afterwards the Father by Will makes the Plaintiff
Tenant for Life, . and dies.

The Plaintiff brought his Bill to have the Benefit of Mr.
Vaughan's Will, and infifted on the Breach of Truft; and
that the Parties who claim under the Fine and Feoffment,
being Parties to the Breach of Truft, ought not to take Ad-
-vantage of it.

- The Defendant in his An{wer infifted on the Fine and
Feoffment. |

The Mafler of the Rolls decreed for the Plantiff for {o
much as was not aliened bona fide.

It was argued for the Plaintiff by Mr. dttorney General,
That the Eftate ought to be preferved by the Truftees
according to the Intent of the Deed of Truft; that their
jomning with the Tenant for Life in the Alienation was a
high ‘Breach of Truft; and that had they aliened to one
who had no Notice of the Truft, the Remedy fhould be
againft them ; but where with Notice, the Parties claiming
under the Truft fhould make good the Eftate ; and {o held
by the Lord Harcourt in Pye and George’s Cafe, in Salk. Re-
ports, which is ftronger than our Cafe; for, thole we claim
againft ate all Voluntiers under Sir Edward Manfell’'s Will.
Mr. Vaughan’s Eftate being {ubjet to a Charge of 12001
it cannot be fuppofed that Sir Edward Manfell and the Tru-
{tees fhould bar the Remainders to prevent them coming

Ttt to
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to the firlt and other Sons of Dororhy, who was his Wife;
but merely to difcharge that Debt, which a Court of
Equity would, upon a Bill brought, have decreed to be
done by Sale. Where-ever a Conveyance has been made
for a particular Purpofe, and no particular Limitation
of the Eftate after that Purpofe performed, it has been al-
ways looked on as a refulting Truft for the Heir, or for
. fuch to whom the Inheritance belongs; there are many
Cafes where it has been {o held. 2 Vern. 52. Baden verfus

Earl of Pembroke.

It was alfo infifted, That old Sir Edward Manfell had in
an Anfwer (formerly put in to another Suit in this Court)
allowed that the Plaintiff would be intitled in Equity to an
Eftate-Tail under Mr. Vaughan’s Will.

Mr. Solicitor General, Mr. Verney and Mr. Ryder, after
the Proofs read, added, That their Claiming only againft
Devifees under Sir Edward Manfell's Will, and not againft
any Purchafers either with or without Notice of the Truft,

« obviated all Objetions that could be made on that Head;
and that where a Voluntier claims under a Breach of
Truft, without any Confideration paid, and with Notice
of the Truft, it would be unconfcionable he fhould take
Advantage of it; but he fhall hold the Eftate liable to the
Truft. Pye and George’s Cafe, though not a Cafe dire@lly
adjudged, yet was a very ftrong Declaration by the Court,

Trufees to preferve contingent Remainders were found
out to help the Defeé in the Law, of the firft Son’s not
being able to take Advantage of the Forfeiture of the Te-
nant for Life by making a Feoffment, becaufe not in
rerum Natura at the Time of the Forfeiture committed :
And at Law, before the Statute of Ufes if a Feoffee to
Ules had enfeoffed another with Notice of the Ufes, the
fecond Feoffee would have held the Eftate {ubjet to and
for the Ufe of the Coffui que Truft; and Truftees are ap-
pointed to preferve and not to deftroy contingent Remain-
ders. Then taking it on the other Side, this does not feem

2 {o
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fo much a Breach of Truft as a juft and legal A&, to
take off that Charge which lay on the Eftate, and to fecure
that very Intail which they were Truftees for, and would
have been deftroy’d by a Sale ; for, the A&s done by the
Hufband and Wife are recited in the Deed to be done only
in order that the Eftate may be {ettled on the Hufband,
to and for the raifing fuch Sums as the Eftate is charge-
able with; and it is the greateft Equity they fhould be
taken to this particular Purpofe only, it being a lawful
one: For, where a Deed may be taken in a double Senfe,

the juft and equitable one fhall be preferred.

Neither 1s it to be {fuppofed the Wife would have joined
in the Difherifon of her Children, but only to make Sir
Edward Manfell, her Hufband, a Truftee for this {pecial
Purpofe of difcharging the Eftate. In all Cafes of raifing
of Terms for one Purpofe, after that Purpofe ferved, the
Term fhall attend the Inheritance, though no Truft ap-
pointed after the {erving of the Purpofe. Lowther verfus
Lowther, heard at the Rolls the laft Term. And {o Whe-
ther it is confidered as a rightful A&, or whether it is
taken as a Breach of Truft, and fo a wrongful one, the
Plaintiff ought to be relieved; and fo guacunque via data,
the Decree ought to be affirmed.

Mr. Lutwych, Mr. Willes and Mr. Mead argued on the
other Side for the Defendant, and faid, That it was not
pretended that the legal Eftate was well vefted in Sir Ed-
ward Manfell by his Father’s Will : But they objet that
there has beenr a Contrivance to defeat the Plaintiff not then
born, of that Intail which he would otherwife have had.
"Twas not the Feoffment that deftroy’d the contingent Re-
mainder ; for, therein the Truftees were not concerned,
but ’twas the Releafe: And ’tis obfervable that here is no
Purchafer, but only Voluntiers claiming under a Settle-
ment made by Mr. Vaughan’s Will ; and there are many
Inflances where, in cafe of Voluntiers, contingent Remain-
ders have been deftroy’d, they being favoured neither in
Law or Equity. Pollexfen 250. Where Tenant for Li.f;:,

with

Sy,
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with Remainder to himfelf deftroys the contingent Re-
mainder, it has always been held good: And it is here
admitted, that had there been a Purchafer there would
have been no Relief, which appears by this very Decree;

for, it gives po Relief againft fuch. who have purchafed

Part of this Eftate bona fide. As this Cale is circumftanced
there can be no Reafon for a Court of Equity to interpofe;
for, they {eek Relief as to one Part of the Father’s Will,
which they do not like ; but would have the other Part,
which makes for them, to ftand. 2 Vern. 582. Noy verfus
Mordaunt. Here is a very fair Settlement made by the Fa-
ther, and it has gone farther towards {erving Mr. Vaughan’s
Intent, which was to have the Eftate remain in the Faa
mily, than would have been otherwife if he had been Te-
nant in Tail: The defeating this will be difappointing the
Provifion made by the Father for his younger Children,
which, could the Father have apprehended, he would have
provided otherwife for his Children. Their faying the
Conveyance to Sir Edward Manfell was only a Truft for Pay-
ment of Debts (for, that ’twas not Dorothy’s Intent to dif=
inherit the Child fhe was then enfiens of) is fetting up an
Intent to defeat the exprefs A&t of the Parties, which was
a Conveyance for and in Confideration of natural Love
only to Sir Edward Manfell and to no other Ule or Purpofe what-
foever 5 and the Word Truft not {o much as mentioned in
any Part of the Deed ; and there being in the End of the
Deed an exprefs Provifion that all Conveyances fhall be to
the Ule of Sir Edward Manfell in Fee, and to no other Ufe
what{oever. In the Cafe of Lowther ver{us Lowther there
was an exprefs Conveyance to Strangers in Truft; nonme of
which 1s 1n this Cafe: But here the Conveyance is to his
own Heirs, without mentioning a Word of any Truft. Nei-
ther will their other Method of taking it as a Breach of Truft
do much better; fince Remedy has often been denied
againft the Truftees for preferving contingent Remainders
in cale of a Tenant in Tail. Prast verfus Spring, 2 Vern.
303. Bowater verlus Ely, 344. Ely verlus Osborne, 754,
Neither do they pray their Remedy againft the Truftees,
but againft the Remainder-men under the Will. Tenant

2 for
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for Life by Fine bars the contingent Remainders, there can
be no Remedy againft him: And yet that is a ftronger Cafe
than this; fince there he had a kind of Trult repofed in
him, but here he has none at all. Then were cited the
Cales of Stapleton ver{us Sherrard, 1 Vern. 212. Sherbourne
verfus Clarke, 273. Smith verfus Dean and Chapter of St.,
Paul’s and Rogle, 367. and in Show. Parl. Caf. 67. to prove
that Equity would not aflift to defeat thofe Advantages
a Man has at Law, by taking Fetters off another Man’s
Eftate. Upon the Whole, as no Precedent had been thewn
where in the like Cafe any Remedy had been given, and
that the Cale of Pye verfus George was but an extrajudicial
Opinion of the Court, and {o imperfectly reported that no
Strefs can be laid on it, they {aid it would be hard to begin
in this Cafe; which muft be by taking away a legal Title,
and defeating the Provifions made for younger Children,
who are always favour’d in Equity. Befides, we fhould
be left without any Provifion for the Debts which had been
paid by old Sir Edward Manfell, and to which this Eftare
was liable: And therefore prayed the Decrze might be
reverfed. ' ‘

No Judgment was now given. But in Michaelmas Va-
cation, 6 G. 2. the Opinion of the Court was delivered at
my Lord Chancellor’s Houle.

Lord Chancellor King,
Lord Chief Juftice Raymond,
Lord Chief Baron Reynolds.

Reynolds Chief Baron, after having flated the Cafe, .
There are two Points ;

Firf?, Thofe Conveyances being made with an Intent to
raife Money to pay the Debts of Edward Vaughan, Whether
this Provifion ought to extend to that Purpofe only? for,
then there will be a refulting Truft to the old Ufes under
the Will of Edward Vaughan.

Uuu Secondly,
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Secondly, Suppofing the contingent Eftate deftroy’d, whe-
ther this is {uch a Breach of Truft as that the Eftates de-
feated thereby ought to be fer up again in this Court
againft thofe who claim under a voluntary Conveyance

with Notice ?

1/}, In the firft Place it is evident that the Truftees, not
having executed the Deed of Feoftment, but being made
Parties without their Confent, their Eftate could not be af-
fected or deftroy’d thereby ; and the {fame may be {aid of
the Fine; and if nothing elfe had been done, the contin-
gent Remainder had been good: But the Deeds of Leafe
and Releafe executed by the Truflees, were an abfolute
Conveyance, and have no Reference to what was done be-
fore, but were made on purpofe to deftroy their own Eftate,
and confequently the contingent Remainders. I admit all
the Cafes of refulting Trults, 2 Vern. 645. Harcourt and
Weymouth, Loder and Loder, and which are all founded
upon this plain Principle, That when an Eftate is conveyed
for particular Purpofes, fo foon as they are fatisfy’d there
1s a refulring Intereft to him who ought to have the Eftate ;
but there is no Truft expreft in the Deeds of Leafe and Re-
leafe ; nor can it be pretended they ought to be coupled
with the Deed of Feoffment before executed by different
Parties, and for different Purpofes ; the one being to pay
Debts, and the other to deftroy contingent Remainders.

2dly, Whether Equity ought to interpofe, {o as to fet
up thefe Eftates againft the Truftees, and thofe claiming
under them.

That this is a Breach of Truft is {o plain, that I know
not how, by any Thing I have to {ay, to make it more
fo. Indeed had this conveyance been for a valuable Con-
fideration without Notice, the Purchafer could not have
been affeted ; but when any one claims by a voluntary
Conveyance with Notice, he muft take the Conveyance
cloathed with all its Trufts. The DiGtum of 4 Counfel at the

2 Bar
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Bar in the Duke of Norfolk’s Cafe is of very little Weight ;
befides it does not appear there to be his own Opinion.
And Salk. 680. 1s to the contrary. The Cafe of Englefield
and Englefield, 1 Vern. 443. was {olely decreed on the Point
of Fraud; for, there were no Truftees to preferve contin-
gent Remainders. As to the Cafle of Ely and Osborne
2 Vern. 75 4. that Determination can be of no greater Au-
thority than the Reafon on which it is founded will war-
rant ; there the Lord Chancellor took it, that the Son had
an Eftate-tail, and therefore the Remainder ought to be
confider’d no longer as contingent, and that then the Tru-
{lees became Truftees for the Tenant in Tail, to which
Eftate the Quality of barring Remainders over is effential ;
but this is not the prefent Cafe: For, here the Truft {ub-
fited 1n its full Force. Winnington verfus Tipping and Pig-
got, reported in Abr. Eg. Cafes 385. in all thefe Cafes the
Remainder-man was irn Effe; {o that he had an Eftate-tail
vefted, and then the Truftees became Truftees for Tenant
in Tail, and confequently the Eftates over might be barred.
It is faid, that Courts of Equity have obliged Truftees to
join; but this has been juft as the Circumftances of the
Cafes have appeared, 2 Vern. 303. And whatever they
have done, or may do, yet they will never have it left to
the Difcretion of a Truftee to do it. It is objelted, that
the Plaintiff has a Satisfaltion by the Will, and therefore
he ought not to have the Advantage of both. 2 Vern. 581.
I anfwer, That what he has under the Will 1s not a pro-
per Equivalent, fince he is thereby only made Tenant for
Life, without Power to provide for younger Children, or
pay his Debts ; befides, the Eftate is only limited to his
firft Son in Tail: And farther, there is no Condition
annex’d to the Devife, either expreft or implied ; but the
prefent Queftion is only concerning the Vaughan’s Eftate,
the Manfell's is {ufficient to pay the farther Debrs and
Legacies. As to the Inconveniencies, they are imaginar){,
and there is no Comparifon between them and thofe
which would attend the other fide of the Queftion ; for,
if this thould ftand, the Truftees might, without Reafonci
an

B ey

259




260

De Term. S Trin. 1732

and without the Dire&tion of a Court of Equity, join to
defeat moft Settlements : Therefore the Plaintiff ought to
be relieved, but in what Manner muft be left to my Lord

Chancellor.

Lord Chief Juftice Raymond agreed with the Chief Baron
in both Points, and {poke to this EffeCt: As to the con-
tingent Remainders, fince they are deftroy’d, the Plaintiff
is intitled to Relief, either againft the Truftees or the Pur-
chafers with Notice. That {fuch Remainders may be de-
ftroy’d is a pofitive Law, and when done, there is no Re-
medy at Law; and therefore Per{ons were chofen in-whom
there was a Confidence placed to preferve Men’s Eftates in
their Families. It has been faid, that Remedy may be had
at Law for a Breach of Truft: But I think it 1s the pro-
per Bufinefs of a Court of Equity to keep Truftees within
due Bounds, and to give Relief. If there 1s Tenant for
Life, with contingent Remainders, and he defeats them,
he is not anf{werable for it, fince no Truft or Confidence
was repofed in him: And in fuch Cale Equitas fequitur
Legem. As to Cafes in Point, though there are none, yet
the Reafon of the Thing will govern it. If an Eftate
{ubje&t to a Truft is purchafed from the Truftees for a
valuable Confideration, without Notice, a Court of Equity
cannot affect the Purchafer, but they can the Truflees; but
if fuch Purchafer had Notice, then the Truft goes along
with the Eftate, and the Land {till continues fubject to ir.
It may be, Truftees have been excufed where there have
been favourable Circumf{tances: But here is not the leaft
reafonable Matter to induce the Truftees to join; therefore
what they have done is againft natural Equity and Juftice.
In the Cale of Elie and Osborne, 2 Vern.754. the Inheri-
tance was vefted ; and what was done might be proper
for the Circumftances of the Family ; but non fequitar a
Truftee may do it in what Cafes he fhall think proper.
Upon the Whole, he was clear that the Plaintiff fhould be
relieved.

2 Lord
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Lord Chancellor {aid he would confine himfelf to one
Point, Whether in this Cafe the Breach of Truft ought to
be relieved againft? For, as to the refulting Truft, and the
equivalent Satisfaction, he thought there was not much in
them, and would give no Opinion about them. In Point
of Law thefe Remainders are abfolutely deftroy’d. Though
the Truftees had defeated their Eftates, yet if the Wife had
kept hers, that would have preferv’d the contingent Eftates
over. The Queftion now is, Whether Equity will relieve;
Here 15 no Fraud but what appears on the Deeds. It
would be a very odd Thing to fay, it is not a Breach
of Truft for thofe Perfons who are appointed to preferve
Effates, to defeat them contrary to the Intent of him who
repofes a Confidence in them. Then, if this is a Breach
of Truft, Equity may relieve; for, this is a Matter with-
in its original Jurifdittion. He faid, he never knew that
Law had any thing to do in the Cafe: If then it be the
Bufinefs of Equity to keep Truftees within Compafs, and
to fee Trufts executed, can Equity fit flill and fee Tru-
flees break their Trufts? At Law, if there had been a
Truftee to a Ufe, and he had conveyed without Confide-
ration and without Notice of the Ufe ; or though it had
been for a valuable Confideration, yet if there had been
Notice, the Ufe would have followed the Land: And
Trufts are to be govern’d by the {fame Rules that Ufes were
before the Statute of Ufes. If there had been a bare Te-
nant for Life, who 1s no Truftee, Equity would not have
relieved ; for, there can be no Breach of Truft where there
is no Truftee: And fuch Cafe is like a collateral Warranty
by Tenant for Life, againft which Equity would never re-
lieve. Indeed Courts of Equity have gone great Lengths
to judge whether a Man would have any Child or not; but
I thall be very cautious how I do it. A Breach of Truft
will go fo far as to affelt the Truftees, and all who pur-
chafe under them having Notice. However, here is no
Occafion to go againft the Truftees, {ince the Lands them-
felves may be had ; and this being the Cafe of a Purcha-

Xxx fer
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fer with Notice my Lord Chancellor confirmed the Qecree
made by the Mafler of the ‘Rolls in Favour of the Plaintiff.

25, 26 April

1233, Provoe vXorol PafCh% 6 Geo f,,;,[‘:I;aé/ﬂ

Goeeeorecte. /o b Blitotyne v Crovocen /2
W.'JXZ Qiehiee 0 Clrties.2 0O FTE-

Giode.  Lady Laneshorough verfus Fox.
v.Clare, Eaft. ,
Zf or Coun. Ark Anthony Morgan, E{q; Leflee of George Fox, Efqs

{el o do 3 . . .
and p26. (in brought an Eje¢tment in the Court of Exchequer m

e e G, Ireland againtt the Lady Dowager Lanesborough, for feveral
e C. clling Caftles and Lands in the County of Longford in Ireland :
the tronget 10 Which the Lady Lanesborough pleaded Not guilty. The
Auboriythat Canfe came to be tried by a Special Jury at the Bar of
4. having  the faid Court, who found a Special Verdi&t in Michaelmas

the Reverlion T'eymy 1727. wiz. That Sir George Lane, Knt. and Bart.

in Fee of

Lands ferded afterwards Lord Vifcount Lanesborough, was feifed in Fee

’ﬁ“ﬁ“ﬁi‘;?&‘.ﬁﬁ; of the faid Caftles and Lands, and being {o feifed did, in

ﬂ,v?/:’/ja

Son in e Confideration of a Marriage then to be had between his Son

ufual Manner,

devifes all the FLapes and’ Mary Compton now the {aid Lady Lawnesborough,
Lands in that ' . .
Serdement o and of 2000 /. Marriage Portion, by Indentures of Leafe

reir 7 and Releafe, dated the 3d and 4th of May 1676. convey
B. and fr  the {aid Caftles and Lands to Thomas Earl of Offory, Richard

avant of Heirs

Male of ks Barl of Arran, Henry Lord Bifthop of London, and Sir Hugh

vn Body, . . :
ZX%auéétef Cholmondeley, Bart. and their Heirs, upon the Trufts and to

B, and f’%,jer the Ufes following, wig. That the faid Fames Lane thould
Bay. “This have thereout, during the joint Lives of him and Sir George

gv‘l'af%eéa‘{é’f Lane, one Annuity of 300/ and in cafe the faid intended
aiby Impl- Marriage fhould take Effe&, then after the Death of the
The Devifeto {aid Fames Lane, that the {aid Mary Compron {hould have
wory; and s and receive one Annuity or yearly Rent of 320/ for her
void, as being Jointure; and fubject thereto to the Ufe of the faid Sir
2 Coningen- George Lane, for his Life, without Impeachment of Walte,
and then to the Ule of the {aid Yames Lane for Ninety-nine

Years, to commence from the Deceafe of his Father Sir

George Lane, if the {aid Fames Lane thould {o long live,

- without Impeachment of Wafte; and then to the Ufe of

the {aid Earl of Offory, Barl of Arram, Bithop of London

I and
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and Sir Hugh Cholmondeley, and their Heirs during the Life
of the {aid Fames Lane, upon Truft to fupport the contin-
gent Remainders, and then to the firft Son of the Body of
the {aid Fames Lane on the Body of the faid Mary Compton
to be begotten, and the Heirs Male of the Body of fuch
firft Son, with like Remainders .to all. other Sons of the
{aid Marriage {ucceflively in Tail Male; and for Default of
fuch Iffue, then to the Ufe of the Heirs Male of the Body
of the {aid Fames Lane, and then to the right Heirs of
the {aid Sir George Lane.

That the {aid Marriage was had and folemnized May 3,
1676. and the faid 2000 paid to the faid Sir Geo. Lane.

That Sir George Lane, then Vifcount Lanesborough, being
feifed in Fee of the Reverfion of the {aid Premufles, did,
the 1oth Day of Fuly 1683. make his laft Will and Te-
ftament in Writing, and did thereby, among other Things,
devife in the ‘Words following : Item, I will and devife
“ the Manor and Town of Lanesborough, and all other
“ Lands, Tenements and Hereditamients mentioned or
contained in the Settlement made by me on the Mar-
riage of my {faid Son Fames Lane with the Daughter of

“ Sir Charles Compton, {econd Brother to the late Earl of

“ Northampton, on Failure of Iffue of the Body of the [aid

% James Lane, and for want of the Heirs Male of my Body,
to my {aid Daughter Frances Lane, and the Heirs of her
“ Body lawfully to be begotten; and for want of fuch
“ Iffue, to my faid Daughters the Lady Beaufoy and Mary
“ Bingham {everally, and the Heirs of their Bodies law-
“ fuliy begotten or to be begotten, feverally and refpective-
“ ly, and for want of {uch Iffue, that all and every of the
“ Premifles fhall be and remain to his Grace Fames Duke
-« of Ormond, and the Heirs Male of his Body lawfully be-
#¢ gorten or to be begotten.” And in a {ubfequent Part of
his {aid Will, he did will and devile, That if his {aid Son
Fames Lane fhould die without Iffue Male, his the faid
Teftator’s Wife furviving him, his {faid Wife fhould hold
and enjoy his Houfe and Park in Rathline, and all the
Houles,

&
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Houfes, Lands, Tenements and Hereditaments in the
County of Longford, wherein he had any Eftate of Inheri-
tance in Pofleflion, Reverfion or Remainder, for and du-
ring her natural Life; and after her Deceale, to the fe-
veral Ufes to which the fame are limited as aforefaid ; and
made his faid Wife Executrix of his faid laft Will and

Teitament.

That the faid George Lord Vilcount Lanesborongh died
the 1ft of December 1683. fo as aforefaid {eifed of the
{ame Reverfion of the Manors, Towns and Lands in the
Declaration mentioned, and had Iffue at the Time of his
Death the {aid Fames, his only Son and Heir, and two
Daughters, to wit, Mary and Charlosze by his firft Wife,
and the {aid Frances by his fecond Wife, and no other Iffue
Male; and that Thomas Earl of Offory died the 2d of Fune
1681. and that Frances Vilcountels Lanesborough, the Wia
dow of George Lord Lanesborough, died the 1ft of May
1700, in the Life-time of the {aid Fames Vifcount Lanef-

borough.

That Fames then Vilcount Lanesborough, December 1,
168 3. after the Death of his Father, entred upon the Pre-
mifles, and was thereof poflefled, and the faid {urviving
Truftees became {eifed of the faid Manors, Towns and
Lands in the Declaration mentioned, by Virtue of the {aid
Deeds of Leafe and Releafe, bearing Date refpelively the
3d and 4th of May 1673. in fuch Manner as the Law

allows.

That the {aid Fames Vilcount Lanesborough, and the fuid
Earl of 4rran, Lord Bithop of London, and Sir Hugh Chol-
mondeley, the then furviving Truftees, by Indentures of
Leafe and Releafe, the 16th and 17th of Offober 168 4.
for the barring all Effates-tail, Reverfions and Remainders,
and to the End to fettle and affure the fame as therein
aftermentioned, did convey to Edward Brabazon, Efq; and
William Smith, Gent. and their Heirs, among others, the .
Manors, Caftles and Lands in Queftion, to the Intent and

2 Purpofe
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Purpofe, that one or more common Recovery or Recove-
ries might be thereof had and f{uffered; which faid Reco-
very or Recoveries fhould be and enure to the Ufe of the
{aid Fames Vifcount Lanesborough for his Life, withont Ims
peachment of Wafte ; and after his Deceafe, then to the
Ule of the Lady Mary Vifcountefs Lanesborough, Wife of
the faid Fames Vilcount Lanesborough, for her Life, as, and
for, an Increafe of or Augmentation of her Jointure, and
in Bar of her Dower and Thirds at Common Law ; and
after her Deceale, then to the Ufe of the {aid Fames Vif-
count Lanesborough and his Heirs.

That the {aid Recovery was accordingly fuffered, Hil.
36 Car. 2. 1686. of the {aid Manors, Towns and Lands
in Queftion, in which Fergus Farrell, Elq; and Edward
Nuangle, Gent. were Demandants, and the {faid Brabazon
and Smyth were Tenants, who vouched the {aid Yames Vil
count Lanesborough, who vouched the common Vouchee.

That the faid Fames Vilcount Laneshorough being {o. pof-
{efled of the Manors, Towns and Lands in Quelftion, O&o-
ber 15, 1722. did make his laft Will and Teftament, and
did thereby devife to George Hooper, Lord Bifhop of Bath
and Wells, and Hatton Compton, Lieutenant-General, and
Robert Dormer, E{q; a Judge of the Common Pleas, and Fames
Middleton, E{q; and their Heirs, all his Manors, Lands,
Tenements and Hereditaments whatfoever in the Kingdom
of Ireland, in which he, or any Perfon in Truft for him,
had any Eftate of Inheritance or other Intereft in Pofleflion,
Reverfion, Remainder or Expeltancy, in Truft neverthe-
lefs, and to and for the feveral Ufes therein after exprefled:
That is to {ay, That from and after his Deceafe, his {aid
Truftees thould ftand and be feifed of all the faid Premiffes
in the {aid County of Longford, in Truft for the Heirs of
his Body: And for want of {fuch Iffue he did will and de-
vife that the faid Truftees thould permit and fuffer his
Sifter Charlosse Lady Beaufoy, for and during her Life, to
have and receive for her own Ufe and Behoof, the Rents,
IfTues and Profits of the Farm and Land of Cooleroy Barony

Yyy of
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of Rathline.in the {aid County of Lon forzi ; and after her
Deceafe, his {aid Truftees thould permit and {uffer his {aid
Wife to have and recetve to her own Ufe the Rents, Iffues
and Profits of the {aid Premifles laft mentioned. And his
Will was, That his faid Truftees thould fuffer his {aid Wife,
from and immediately after his Deceale, to have and receive
to her own Ulfe, all the Rents, IfTues and Profits of all the
Reft and Refidue of his {aid Manors, Lands and real Eftate
in the Kingdom of Ireland, for her Life ; and after her De-
ceafe, direted his Truftees fhould convey the {aid Premifles
to the {everal Ufes in the faid Will mentioned, viz. To the
Ufe of Fohn Bell Lane, the eldeft and only Grandion of his
Sifter Mary Bingham, afterwards called Mary Middleton, de-
cealed, for his Life ; and after his Deceafe, to the Ufe of
his firft and other Sons in Tail Male, with feveral Remain-
ders over: And he did appoint his {aid Wife {ole Executrix

of his {aid Will.

That the {aid Fames Vilcount Lanesborough, Auguf? 30,
1724. died poflefled of the faid Manors, Towns and Lands

in Queftion, and without Iffue.

That the {aid Frances Lane, Daughter of the {aid George
Lord Vifcount Lanesborough, and Devifee in his {aid laft
Will, married Henry Fox, and by him had 1ffue George
Fox the Leflor of the Plaintiff, her eldeft Son and Heir;
and the -faid Henry died the 13th Day of Offober 1718,
and the {aid Frances died the 12th Day of December 1712,
leaving the faid George, the Leflor of the Plaintiff, her
eldeft Son and Heir of her Body, who, on the 1ft of Sep-
tember 1724. entred upon the faid Premifles, and was
thereof {cifed as the Law dire&ts, and made the Leafe to
the {aid Mark Anthony Morgan, as in the Declaration above-
mentioned, who entred upon the Premifles, and was pof-
feffed thereof until the faid Mary Vilcountels Lanesborough
entred upon the Premiffes and ejeted him.

But whether upon the whole Matter found by the faid

Jury, the faid Lady Vifcountefs Lanesborough be guilty of
2 the
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the {aid Trefpafs or not, the Jury are altogether ignorant :
And if the Court judge her guilty, then they find her
guilty, and affefs Damages and Cofts; but if the Court
do not think her guilty, then they fay fhe is not guilty.

The Jury find the feveral Settlements, Recovery and
Wills herein beforementioned in hec verba.

Hil. 1730. The Court of Exchequer in Ireland gave
Judgment for Mr. Morgan the Leflee of George Fox, Efg;
and 68 1. 18 s. for Damages and Cofts.

The fame Term the faid Lady Vifcountefs Dowaget
Lanesborough broughe her Writ of Error in the Exchequer
Chamber 1 Ireland, returnable i Eaffer Term 1731,
Upon which Writ of Error the {aid Judgment was affirm’d
in Eaffer Term 1732. Upon which Affirmance of the
{aid Judgment the fuid Lady Vifcountefs Dowager Lunefs
borough brought a Writ of Error before the Houfe of Lords
of Great Britain; which coming on to be heard on the
25th and 26th of A4pril 1933. and Mr. Tulber Solicitot
General, and Mr. Ryder, having argued for the Plaintiff in
Error ; and Sir Philip Torke Artorney General, and Mr.
Lutwyche, for the Defendant in Error; the Judges having
been ordered to attend, were alked their Opinion, Whe=
ther Lord Fames took any other or greater Eftate by the
Will than by the Settlement? And it being agreed they
fhould deliver their Opinions feriatim,

Mr. Juftice Reeve deliver'd his Opinion with his Reafons,
That the Lord Fames could not take an Effate-tail, no
Alteration being made by the Willy and that no Eftate is
taifed to Lord Fames by Implication. Then

Mr. Juftice Lee, Six William Thompfon, M. Jultice For
sefeue, Mr. Baron Comyns, Mr. Jultice Probyn, Mr. Juftice
Page, and the Lord Chief Baron, {everally delivered their
Reafons, and all were of the {ame Opinion.

Afte



268 De 7erm. §. Mich. 1730.

After which this Queftion was put to the Judges, wiz.
Whether any or what Eftate Frances took by the Will of
Lord George? And thereupon Mr. Juftice Reeve delivered
his Opinion, with his Realons for it, That Frances took
no Eftate whatfoever ; but that the Devile to her was
abfolutely void in its Creation, as being in too remote a
Contingency. Alfo all the other Judges declared them.
felves of the fame Opinion, and feverally delivered their

Reafons.

-

-The ]udgmént of the Exchequer Chamber in Ireland, af-
firming the Judgment of the Court of Exchequer there,

was reverfed.

lvoot iy 2 ve v MiChaelis 4 Geo. 1L

3 Wi, Ry, Rogers verfus Rogers,

193. and Sé/.
Ca. in Chan.

81.8.C. WI[]z’am Rogers made his Will, and gave a Legacy of
4. among o- 51 to H. Rogers his Brother, and Heir at Law,

ther Legacies, . ) X
givee 2 Lega- among feveral other Legacies ; and then he conflituted his
cyof ¢/ to . . .

B. his Brother beloved Wife Mary Rogers his whole and {fole Heirefs and
e et and pxecutrix of all his Lands, Tenements, Goods and Chattels

orloved Wite whatfoever, Real and Perfonal, the fame to fell or difpofe

Heirels and 25 fhe fhould think proper, to pay his Debts and Legacies
a]fe}fi?rﬁ’;n(éfs, of that his laft Will and Teftament.

Tenements, .
Goods and Chattels, the fame fo fell and difpofe of as fhe fhould think proper, to pay his Debts and Lega-

sies. This is a Gift to her of the Surplus in Fee ; and there is no refulting Truft for the Heir.

The Queflion was, Whether there be a refulting Truft,
. for the Plaintiff the Heir at Law ?

It was faid for the Plaintiff, that in Cafes parallel to
this, the Determinations had been that there {hould be a
refulting Truft. The Rule of Law in Deviles of legal

Eftates is, That the Heir at Law fhall not be difinherited
2 without
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without exprefs Wvords; and Equiry has followed the {ame 4wz »ttrce

Rule with relpeét to Trufts ; in the prefent Cafe it is not
faid what is to be done with the Eftate after the particular
Purpofes are {atisfied. 2 Chan. Ca. 115, 221. 2Vern. 424,
Randall verfus Bookey, there was a Legacy given to the
Heir at Law, as in the prefent Cafe, from whence it might
be colle€ted that it was not intended he fhould have any
thing elfe ; yet it was held, that no more of the Land
fhould be fold than was neceflary, and that the Refidue
fhould go to the Heir. 2 Vern. 644. Hobart verfus The
Countefs of Suffolk. 2 Vern. 645. Briffoll verfus Hungerford.

Thefe Cafes go fartBet than any other in Favour of the
Heir, and even than the prefent Cafe; for there the Sur-
plus was given to the Executrix exprefly ; yet it was decreed
to the Heir at Law. Loader verfus Loader, there Land was
devifed to one for Life, with Remainders to his firft and
every other Son in Tail, and {o on to a {econd Perfon in
like Manner ; and for Default of fuch Iffue the Remainder
in Fee was devifed to the Teftator’s Kinfman Roebers (for {o
it is exprefs’d) and his Heirs, paying 5000 L to particular
Perfons who were Heirs at Law of the Teftator; yet it was
held there fhould be a refulting Truft for the Benefit of
thofe Heirs at Law. Herod verfus Elford, Pafch. 6 Geo. 2.
2 Vern. §71. 6 Co. 16.. On the other hand it was argued
for thz Defendant, It cannot be controverted but that the
legal Eftate pafles by this Will; for, the very making one
his Heir is a Devife of the Fee to that Perfon, as being
put in the Place of the Heir at Law: But though the legal
Effate does pafs in Point of Law, yet when that has been
done for a particular Purpofe, and that Purpofe is {atisfied,
it has been conftrued to be a refulting Truft to the Heir.
Therefore the prefent Point under Confideration 1s what
the Teftator intended; for, making a Conftruction con-
trary to that would be making a new Will, inftead of
expounding one. And a Difference was taken between a
Will and a Deed, the former importing a Bounty, which
the latter does not. 2 Chan. Ca. 115, 228, was of a Deed ;
and it appeared more ftrongly to be a Truft than in the
prefent Cafe: Befides, in that Cafe there was no Colour
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for {uppofing a Bounty ; but here the Teftator has called
the Devifee his well-beloved Wife ; which imports a Kind-
nefs for her. 6 Co. 16. is not applicable to this Matter ;

for, there a Difference was taken between a Sum mn Grofs
and one iffuing out of the Rents and Profits, and this in
order to determine what Quantity of the Eftate the De-
vifee was to have, and not whether a Truftee or not. In
this Cafe the Teftator has given the Heir at Law a Legacy
of 5/ But fuppofe it had been only a Gift of a Shilling,
every body knows that would have implied a ftrong Inten-
tion that he fhould have nothing elfe. If this be conftrued
to be a refulting Truft, there muft be a different Meaning
put upon the {ame Claufe as to the perfonal Eftate and
the Land ; for as to the Surplus of the former, it muft
be for her own Benefit, when as to the latter the muft be
a Truftee for the Benefit of the Heir at Law ; and thar
too when the Teftator has conftituted his Wife by his Will
to be his Heirefs. 2 Vern. 425. was a Devife upon Truft;
and as the Teftator had called the Devifee a Truttee, the
Court would not determine him to be otherwife. The
fame Anfwer may be given to 2 Vern. 644. But 2 Vern.

646. Mr. Attorney General faid, was a Cafe too Ttrong to
S M ptove any Thing; for, there Momas decreed againft

the Executor, when the Surplus was exprefly given him.
In Loader verfus Loader there was an exprefs Truft ; and

in Heron verfus Elford, Land was devifed upon fpecml '
Truft and Confidence to {ell for Payment of Debts in cafe
the perfonal Eftate Ihould prove deficient, unlefs the De-
vifees fhould think proper to raife the fame by any other
Ways and Means. The Cafes cited in Favour of the De-
fendant were Chancery Cafes 196. North verlus Compton,

3 Vern. 247. Abr. Eq. Ca 273.

Lord King Lord Ch‘ancellor. I think here is no re{ulting
Truft for the Benefit of the Heir ; though, perhaps, the
Cafes on this Head are not reconc:llable to one another.
The Word Heirefs, on all fides, is agreed to carry the Fee;
then what is there in the Will to draw the Eftate out of
her? It is true a Limitation in a Conveyance to a Man

2 and
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and his Heirs, without declaring the Ufe, will not pafs the
Ule for want of a Confideration : But a Devife implying
a Confideration: in itfelf, there is no Occafion to declave
the Ule in order to convey the Intereft of the Land; and
if this were infufficient, yet being to a Wife whom the
Hufband mentions with Affection, it is impoffible to ima-
gine he intended to give the Land away from. her, and
make her a Truftee for his Heir: And though it is faid
that this 1s only a Power to fell or difpofe of the real and
perfonal Effate, yet it is as jbe thinks proper, either the one
or the other at her Ele€tion. Suppofe the Devife had been
to 2 Man and his Heirs, to pay Debts, the Land would be
Affets at Law; and there 13 no more in this Cale; only
the Teftator hath in this Cale, by making her Heirefs,
placed the Devifee in the room of the Heir, and made her
abfolute Owner of the Whole. Belides, the perfonal and
real Eftate being mix’d together, if there could be a refult-
ing Truft of the one, there mult be the fame of the other;
which was never pretended where the Executor had no
Legacy, or was not cut oft by {fome exprefs Words. And
(he faid) 2 Vern. 247. and 1 Chan. Ca. 196, 7. were fill

in Point, and decreed for the Defendant, | e

Paichz 6 Geo. Il

Carter verfus Carter.
: . _ Money devi-
Devifed 8000 I to be laid out in Land, and fettled fd to be laid
* to the Ufe of B. in Tail, Remainder to C. in Fee; the U of 5.
B. and C. agreed by Articles of Writing to divide the Mo~ muinderto the

. . : ) Ufe of C. i
ney in the Manner therein mentioned ; B, the Tenant Fees B (he

m Tail, died without Iffue {oon after the making of the ving no i)

agrees with C,

Articles, and before they were executed by a Divifion of byDeedtodi-

the Money. This came before the Court by way of Ap- e N

peal from the Rolls, where a fpecifick Performance of the fore this A-

. , . greement is

Articles was decreed in Favour of the Executor or Admi- cuccued 2.
1852 1S A«
niftrator of B. greement fall
bind, in Fa-

vour of his

N ote » Executors,

#

w
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Note ; Some Years before the Articles were made, there
was a Decree obtained to have the Money laid out in Land,
and {fettled according to the Will; but the Matter refted

there.

Luswyche, in {upport of the Decree, faid, That at the
Time of the Agreement it was very beneficial to the Per-
fon who had the Remainder, becaufe the Tenant in Tail
might have barred the Remainder, had the Money been
laid out in Land, and fettled as the Will direfted. It is
a Rule, if Money is to be laid out in Land, and {ettled to
one in Tail, the Remainder to another in Fee, that he in
Remainder fhall not be barred of his Contingency by the
Payment of the Money to Tenant in Tal; but in the
prefent Cafe he in Remainder is confenting to the Divifion.
Legat verfus Sewell, 2 Vern. 551. It has been held fince in
the Cale of Colwell and Shadwell, that if Money is to be
laid out in Land, and fettled on one in Tail, with Remain-
der to the fame Perfon in Fee, it thall be paid over to the
Tenant in Tail; becaufe, immediately after the Money is
laid out in Land and {ettled, he may bar his IfTue.

A Fine may be taken and compleated {o far, even in
Vacation Time, as to bar the Iffue in Tail ; but a Reco-
very to bar an Effate-tail, or Remainder dependant on
{uch Eftate, cannot be fuffered but in Term Time ; which,
is given as a Reafon why Money may be paid to Tenant
in Tail, with Remainder in Fee to himfelf, but not when
the Remainder 1s limited over to another.

Mr. Artorney General comtra. There 1s no Reafon to
make a Diftin¢tion between the Iffue in Tail and a Re-
mainder ; for the one 1s as much in the View and Con-
templation of him who made the Settlement as the other;
and the Majus and Minus of the Time neceflary to com-
pleat a Fine and Recovery will not alter the Cale.

2 Mr,
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Mr. Rider on the fame Side, infifted, Equity will not
decree Money to Tenant in Tail, though he has a Re-
mainder in Fee to himfelf. And afterwards cited Weldon
verlus Oxendon, Fuly 1731. at the Rolls. A Man by Will
left 30001 to his Wife, to be paid within fix Months af-
ter his Deceafe, provided fhe would releafe all her Right
to Dower of his real Eftate : She died before the End of
the {ix Months, and before any Releafe had been offered to
her; yet it was decreed, that fhe not having perform’d the
Condition, no one would be intitled to the Legacy, and
therefore the Bill was difmifled. If a Hufband before Mar-
riage covenants to fake his Wife a Jointure, and fhe, in
Confideration thereof, covenants to convey her Land to
the Ufe of her Hufband and his Heirs, and the Wife dies
before the Jointure is made, a Court of Equity will not
compel a fpecifick Performance of thofe Articles.

Mr. Solicitor General in his Reply admitted the Cafe of
Weldon verfus Oxéndon, becaufe the Widow had an Eletion :
Which never being made fhe could not be intitled to the
Legacy : But diftingtiifhed it from the prefent Cafe, becaufe
here both Parties are bound by the mutual Agreement.

As to the Cafe of a Covenant by the Wife before Mar-
riage, he faid a Court of Equity would compel a {pecifick
Performance, though fhe died before a Jointure was made;
and that it was fo determined in the Cafe of Coster verfus
Lear & al'.

Lord Chancellor. ‘This is a mutual Agreement between
the Parties to have the Money divided between them; and
there were no Children of Tenant in Tail in Effe. The
Tenart in Tail died before any Thing was done in Purfu-
ance of the Articles; yet every Thing may be done now
as well as it might in his Life-time. The Decree was af-

firmed.

4 A Note



 2. 74 De Term. §. Mich. 1734.

Note ; He feemed to lay a good deal of Strefs on Te-
nant in Tail’s dying without Iffue.

Michaelis 7 Geo. II.

Gited ante Bromball ver{us Wilbraham.

204, 209g." ,

e b ‘ Alph Wilbrabam, being feifed and poflefled of a real and
perforal B- perfonal Eftate, difpofed of the fame by Will in Man-

fface to bi ) )
three Siters, ner following: ¢ I give all my perfonal Eftate whatfoever
e 1.2« to my three loving Sifters, equally to be divided among

divided be-
me&eﬁg;ﬂ& “ them; and I give my real Eftate to my four Sons,
debred by chargeable with the Payment of my juft Debts;” and
oeple Con- after makes his three Sifters his Executrixes. The Teftator
aeninee) died indebted by Simple Contract, Bond and Mortgages.
Efate t0 bi The Mafler of the Rolls decreed, That the perfonal Eftate
hargeble  {hould be firft applied towards Payments of all the Debts,

chargeable

Do 1% and that the real Eftate ought to come in only to {upply

makes his Si- the Deficiency, in Cafe there fhould be any. From this
€rs nis h.xe- ) . :
carrixes. The Decree the Executrixes appealed.

perfonalEftate
fhall be applied in Exoneration of the real; efpecially as one of thefe Funds muft be exhaufted.

Mr. Solicitor Gemeral for the Appellants faid, On the
Face of the Will it appear’d the Teftator intended his real
Eftate thould be firft applied to the Payment of his Debts;
and that though he could not with refpect to Creditors pre-
vent them from taking Advantage of the legal Fund, yet
{ince he had originally a Power to diret out of which of
his Eftates his Debts fhould be paid, and he has provided
another Fund for that Purpofe, this Court will fo marfhal
the Affets, that his Intent may take Effe®. And though
in this Cafe his Sifters are made Executrixes, yet they do
not take as fuch; for, the Dire&ion in the Will is, That

the perfonal Eftate fhall be equally divided amongft them;
which
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which is in a Manner different from what they could have

taken in as Executrixes; for that would have been jointly.
It is the common Do&rine of this Court, that the Heres
Fattus {hall have the fame Benefit of the perfonal Eftate in
Difcharge of the real, as the Heres Natus ; yet when the
Teftator has fubje¢ted the Gift to the Payment of Debts,
then it ought tranfire cum onere.

Mr. Pecre Williams and Mr. Fenwick on the fame Side,
cited 2 Vern. 756,718, 477. in the laft of which Cafes the
Lord Keeper {ays an exprefs Devile fhall not be defeated by
applying the perfonal Eftate to pay off a Mortgage.

Mr. Willes for the Sons.” The Teftator was not obliged
in Law, Equity or Conicience, to make fuch Provifion for
his Sifters, as he was for his Children ; and it is the cons
ftant Praltice to allow them the fame Favour as Creditors.
It is a Rule, that where a Perfon is made Executor, and
comes to the perfonal Eftate in that Right, it remains lia-
ble to be applied for the Payment of Debts in Exoneration
of the real Effate, though the latter is charged by the Will.
So it is where the perfonal Eftate is devifed to one by
Name, who afterwards is made Executor in the Will
2 Vern. 43, 302. Thofe two Cafes do not go {o far as
the prefent Cafe, becaufe there was no Charge on the
Land by the Will, but by the Mortgage only. But 2 Vern.
153, 568. are full as ftrong. He obferved, that the Word
in the Will was chargeable, which he faid was not {o ftrong
as if the Word charged had been made Ufe of;; for the
former may refer to the Failure of the perfonal Eftate.
2 Vern. 112. 2 Vent. 349. were cited by Mr. Stracy on
the {ame Side.

Lord Chancellor. Here is no Claufe to charge the real
Eftate at all Events ; the Word is chargeable. 'The natural
Conltru@ion of a Will, where the Teftator gives all his
perfonal Eftate to one whom he makes his Executor, is,
That the perfonal Eftate muft go to the Creditors, and the

Gift muft be intended after Debts paid.  The Teftator has
1 made

275
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made his real Eftate fubje&t, in cafe the perfonal Eftate
fail. '

The Decree was affirmed.

N. B. In this Cafe the real and perfonal Eftates were
much of the {ame Value, and the Debts muft have ex-
haufted the one or the other Fund; {o that had the Judg-
ment of the Court been otherwife, the Man’s Children
‘would have been left without any Provifion.

3

Paichz 8 Geo. II

Diterae » Cofe fpinn fLow VO FSD.

B Lutwyche verfus Lutwyche.

A Defcent of

f},i;gséﬂgf}_’f I Homas Lutwyche, Eq; died inteftate, poﬁ’eﬂ’ec} of a
to the young- perfonal Eftate, and feifed of a Copyhold in Fee
not prevent - at Turnbam Green, which was in the Nature of Borough
his having a .

fall ditiba- Englifh.

tive Share of

his Father’s

fie™ ® This Caufe came on by way of amicable Suit to deter:

mine this Queftion, Whether the youngeft Son fhould
have an equal Share with the other Children of the per-
fonal Eftate, exclufive of the Copyhold, or only fo much
as with that Copyhold would make his Portion equal to
that of the other Children?

Mr. Solicitor General for the Plaintiff. This Queftion
intirely depends upon the Statute 22 ¢ 23 Car. 2. cap. 10.
Jeét. 5. of diftributing Inseflases Effates. The Borough Eng-
lifb Eftate by Law defcends to the Plaintiff, and there are
no exprefs Words in the Statute to take it from him, or to
exclude him from his Share of the perfonal Eftate.

Mr. Green. 'The Words of the Statute are to exclude
fuch Child, who fhall have any Eftate by the Settlement
2 of
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of the Inteflate, and che Plaintiff takes this Borough Englifh
Eftate as his Heir at Law, and not by any Settlement.

Mr. Astorney General for the Defendant. The Statute of
Diftributions was penn’d by Civilians, without Afliftance
of the Common Lawyers. The primary and ultimate
Intention of that Statute was to make all the Children
of the Inteftate equal; and if the Plaintiff prevails, there
will be an Inequality.

A Perfon may take by Settlement and by Defcent alfo;
as, where an Eftate by Settlement is limited to the Heir
of the Body of a Tenant for Life, {uch Heir comes in
both by Defcent and Settlement. The Exception in the
Statute is, of the Heir at Law only; the Queftion then
15, Who 1s meant by Heir at Law ? In common Parlance,
Heir at Law means nothing but eldeft Son. According
to the Common Law the eldeft Son is the Heir at Law,
and diftinguifhed from the Heir by Cuftom. The Statute
means only the eldeft Son. Co. Lit. 376. Title IWarranty.
‘Heir in Borough Englifh 1s not Heir at Common Law. Hob.
A Man may be Heir to the Land, and not Heir at Law
to the Perfon. There is no Pre-eminence but to the eldeft
Son by any Law Divine or Human ; the A& intended to
put the Heir in that Senfe. In the Statute it 15 Heir at
Law in the fingular Number. If any other but the eldeft
Son had been intended to be excepted, it would have been
Heir or Heirs at Law. Prass verlus Pratz, May 11, 1732.
Decreed at the Rolls, that the Heir in Borough Englifh thould
bring his Eftate into Horchpot.

Mr. Brown. Before the Statute of Diftribution, all Lands,
as well as Goods, were (by the Civil Law) diftributable
among the Children equally ; and the Intent of that Sta-
tute is the fame, except with refpet to the Heir at Law.
The Word Sestlement is of various Significations. Money
advanced to a Stranger to make a Settlement on a Child is
not an Advancement within the Words of the At ; yet in

Equity it has always been held to be an Advancement.
4 B The
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The A& is to be conftrued in an equitable Senfe, and not
according to the Letter of it ; and Equality among-younger
Children is intended by it.  Perfonal Advancement to the
Heir at Law is not within the Statute; yet he mult bring it
into Hoschpot. Phiney ver{us Phiney, 2 Vern. 638. ‘The Son
Heir intitled to 500/ under a Marriage Agreement, de-
creed to bring it into Hotchpot, upon the Statute of Diftri-
butions, though in Nature of a Purchaler. 2 Vern. 558.
Willcox verfus Willcox, the Father covenanted to fettle 100/,
per Annum on his Son, but did not; yet having {uffer’d
1001 per Annum to defcend upon him, that was decreed
to be a good Performance of the Covenant, and the perfo-
nal Eftate was order’d to be diftributed among the other
Children according to the Cuftom of the City of London.
A Perfon buying Borough Englifh Lands, knows the {ame
will defcend to his youngelt Son; which is the {ame
Thing as a Settlement or Provifion for the youngeft Son.
The A& is only in Favour of Primogeniture. There are
different Species of Heirs at Law ; the Heir at Law {poken
of in the A& by way of Eminence, is the moft worthy.
The A& comprehends only one Heir, and that muft be
Eldeft, which is the moft worthy. Carter verfus Crowley,
Raym. 553. All the Reprefentatives have the Inteftate
for their Correlative throughout the whole A& Tuyler
verfus Webb, Styles 207. where the A& {peaks of the
Wife, it means the Wife of the Inteftate; of a Child, the
Child of the Inteftate; of the Heir at Ilaw, the Heir at
Law of the Inteftate, Uc. Heir at Law in Borough Eng-
lifb 1s not Heir at Law to the Inteftate, but only to the

" Land; therefore {uch an Heir at Law cannot be meant by

the ACt.  Suppofe the Inteftate had left only Daughters ;
all the Eftate, both Real and Perfonal, would be equally
divided amongft them. If the Heir in Borough Englifh is
meant by the Statute, he muft be privileged throughour.
The privilege 1s not annex’d to the Land, but to the Per-
fon: And fuppofe the Heir in Borough Englifb had had a
Freehold Eftate of 10004 per dnnum {ettled on him by
the Inteftate in his Life-time, it could not have been faid
he fhould bring the Freehold Eftate into Horchpot, and not

2 the
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the Borough Englifb ; both or neither muft be brought into
Hotchpos.

Reply. The Intent of the Statute to make all the Chil-
dren equal does not appear. The Queftion is, If there are
any Words in the Statute to exclude the Heir in Borough
Englifb from having his Share in the Inteftate’s perfonal
Eftate ? There are none. Before the Statute the Heir in
Borough Englifb muft by the Common Law have had the
Eftate: It follows then that he muft have ic fill; for,
the Law is not alter’d.

Lord Chancellor. 'The Queftion is, Whether the firft
Wogds in the Statute (the Refidue to be divided by equal
Portions among(} the Children of the Inteflate) are extenfive
enough to bring the Borough Englifh Eltate into Hotchpot 2
The {econd Queftion is, Whether by the {econd Words (ozher
than [fuch Child (not being Heir at Law) who [hall have any
Eftate by the Settlement of Inteftate, or [ball be advanced by
the Inteftare in bis Life-time, by Portion or Portions equal to
the Share which fball by [uch Diftribution be allotted to the
others to whom fuch Diftribusion [ball be made) the Plaintiff
can be excluded ? It is proper to take into Confideration
what the Law was before the Statute. All the Children
had a Right to Adminittration if there was no Wife ; and
if Admuniftration was granted to one, a Prohibition went
to compel the Ordinary to diftribute. The firft Claufe
fpecmes to what Perfons Diftribution thall be made, that
is, among all the Children equally, except thofe who had
any Eftace by Settlement, or {hould be advanced; and thofe
which were advanced are totally excluded. The third
Claufe is, If any Child is advanced in Part, fuch Child is
to have fo much more as will make his Share equal with
the reft unadvanced: They are material Words, osher than
Juch Child who [ball bave any Effase by Sertlement from the
Inteflare. The Queftion is, What is meant by the Word
Sestlement 2 There was no Settlement made by the Inteftate
in this Cale; it was only a common Purchafe made by
him, The Plaindff took the Eftate by Defcent, and not

by
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by any Settlement. The A& of Law throws the Eftate
upon the youngeft Son; not the At of the Father: He
has permitted the Land to defcend to the youngeft Son,
but he is not by the Words of the A& thereby excluded
from his Share of the perfonal Eftate. It is a Cafus Omif-

fus. 1 cannot {upply any Claufe in an A& of Parliament,

though I may explain doubtful Words. The Exception in
the Statute was intended for one Perfon; I cannot {ay it
was {o intended throughout. The laft Claufe is Explana-
tory, and fhews what was intended to be excepted, only
Land which the Heir ar Law would have by Defcent or other-
wife ; not pecuniary Advancement. In common Parlance
the Heir at Law is the eldeft Son, in Relstion to the In-
teftate, and is only one Perfon: And not the Heir in
Borough Englifb: The Exception extends only to the eldeft
Son.  But there 1s no Law for the Plaintiff to bring the
Borough Englifb Eftate into Hotchpor, only this Statute ; and
there are no Words here that oblige him to it.

Decreed an Account of the perfonal Eftate of the In-
teftate, and that the Plaintiff have an equal Share, with-
out Regard to the Value of the Borough Englifh Eftate.

N. B. The Cafe of Prass and Prast came after this Cafe
before the Lord Chancellor Tulbot ; and he reverfed the
Decree of the Maffer of the Rolls, and decreed agreeable to
this Cafe. Vide Appendix to Robinfon of Gavelkind.

Hillarii
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Hillarii 10 Geo. II.
Barbuit's Cafe.

Arbuiz had a Commiffion, as Agent of Commerce from Of Foreign
. . .. inifters,
the King of Pruffia in Great Britain, in the Year 17 17. Confuls, &c.

. _ . Whether pri-
which was accepted here by the Lords Fuftices when the viicged by the

King wus abroad. After the late King’s Demife his Com. S, which

. . . is declarative
mitlion was not renewed until 173 5. and then it was, and of the Law of

vations ;

allow’d in a proper Manner; but with a Recital of the there is no

1 : N : : * o prefcriptForm
Powers given him in the Commiffion, and allowing him B F o

as {uch. Thefe Commiflions were direlted generally to them. A fo-

. reign Miniftet
all the Per{fons whom the fame thould concern, and not to who ufes Mer-

the King : And his Bufinefs defcribed in the Commiflions Gt

does not

was, to do and execute what his Pruffian Majefly thould g;:fgﬁiyvi{g;
think fit to order with regard to his Subje&s trading in o any of
.o \ . his Retinue in

Great Britain 5 To prefent Letters, Memorials and Inftrue e cafe
ments concerning Trade, to fuch Perfons, and at fuch ¥oud. Mat
Places, as thould be convenient, and to receive Refolutions merce may be
: . ] . . proper Ob-
thereon ; and thereby his Pruffian Majefty required all Per- jecs for te
fons to receive Writings from his Hands, and give him JF3ome

Aid and Afliftance. Barbuit lived here near twenty Years, dors: Yet,
1 : . 55 querewhether

and exercifed the Trade of a Tallow-Chandler, and claim’d Confuls have

the Privilege of an Ambaffador or Foreign Minifter, to bejeger

lege?
free from Arrefts.  After hearing Countel on this Point,

Lord Chancellor. A Bill was filed in this Court againft
the Defendant in 172 5. upon which he exhibited bis Crofs
Bill, fhling himfelf Merchant. On the hearing of thefe
Caufes the Crofs Rill was difmifled ; and in the other, an
Account decreed againft the Defendant.  The Account be-
ing pafled before the Mafter, the Defendant took Excep-
tions to the Mafter’s Report, which were over-ruled; and
then the Defendant was taken upon an Attachment for
Non-payment, e And now, ten Years after the Com-

4 C mencement



282

D¢ Term. §. Hill. 1737.

mencetnent of the Suit, he infilts he is a public Minifter,
and therefore all the Proceedings againft him null and void.
Though this is a very unfavourable Cafe, yet, if the De-
fendant is truly a public Minifter, I think he may now
infift upon it; for, the Privilege of a public Minifter is to
have his Perfon {acred and free from Arrefts, not on his own
Account, but on the Account of thofe he reprefents; and
this arifes from the Neceflity of the Thing, that Nations
may have Intercourfe with one another in the fame Man-
ner as private Perfons, by Agents, when they cannot meet
themfelves. And if the Foundation of this Privilege is for
the {ake of the Prince by whom an Ambaflador is fent,
and for {ake of the Bufinefs he is to do, it is impoflible that
he can renounce fuch Privilege and Protettion: For, by
his being thrown into Prifon the Bulinefs muft inevitably
{uffer. Then the Queftion is, Whether the Defendant is
fuch a Perfon as 7 Awmne, cap. 10. defcribes; which is only
declaratory of the antient univerfal Fus Gentium : The

" Words of the Statute are, (dmbafadors or other public Mini-

flers) and the Exception of Perfons srading relates only
to their Servamts ; the Parliament never imagining that the

" Minifters themfelves would Trade. I do not think the

Words Ambafladors or other public Miniflers, are {ynony-.
mous. I think that the Word Ambafladors in the A& of
Parliament, was intended to fignify Minifters fent upon
extraordinary Occafions, which are commonly called 4m-
bafJadors Extraordinary; and public Miniffers in the A& take
in all others who conftantly refide here; and both are
intitled to thefe Privileges. The Queftion is, Whether the
Defendant is within the latter Words? It has been objelted
that he is not a public Minifter, becaufe he brings no
Credentials to the King. Now, although it be true that
this 1s the moft common Form, yet it would be carrying
it too far to fay, that thefe Credentials are abfolutely ne-
ceflary ; becaule all Nations have not the fame Forms of
Appointment. It has been faid, That to make him a pub-
lic Minifter he muft be imploy’d about State Affairs. In
which Cafe, if State Affairs are ufed in Oppofition to Com-
merce, 1t is wrong : But if only to fignify the Bufinefs

2 between
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between Nation and Nation the Propofition is right : For
Trade is a Matter of State, and of a publick Nature, and
confequently a proper Subjet for the Imployment of an
Ambaflador. In Treaties of Commerce thofe imploy’d are
as much public Minifters as any others; and the Reafon for
their ProteCtion holds as ftrong: And it is of no Weight
with me that the Defendant was not to concern himfelf
about other Matters of State, if he was authorized as a pub-
lic Minifter to tranfa& Matters of Trade. It is not ne-
ceflary that a Minifter’s Commiflion fhould be general to
intitle him to Prote€tion ; but it is enough that he is to
tranfalt any one particular Thing in that Capacity, as
every Embaflador Extraordinary is; or to remove fome par-
ticular Difhculties, which might otherwife occafion War.
But what creates my Difficulty is, That I do not think he
is intrufted to tranfalt Affairs between the two Crowns:
‘The Commiflion is, to aflift his Prufian Majefly’s Subjets
here in their Commerce ; and {o is the Allowance. Now
this gives him no Authority to intermeddle with the Af-
fairs of the King; which makes his Imployment-to be in
the Nature of a Conful. And although he is called only
an Agent of Commerce, I do not think the Name alters
the Cafe. Indeed there are fome Circumftances that put
him below a Conful ; for he wants the Powerof Judicature,
which is commonly given to Confuls. Alfo their Commif-
fion is ufually direfted to the Prince of the Country ; which
is not the prefent Cafe: But at moft he is only a Conful.

It is the Opinion of Barbéyrac, Winequefort and others,
That a Conful is not intitled to the Fus Gentium belonging
to Ambafladors.

And as there is no Authority to confider the Defendant
in any other View than as a Conful, unlefs I can be {arif-
fied that thofe afting in that Capacity are intitled to the
Fus Gemtinm, 1 cannot dilcharge him.

Note; The Perfon was after difcharged by the Secre-
tary’s Office, f{atisfying the Creditors.
Trinitatis
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Tr1n1tat15 7 Geo. H
omstiortt v el nt 2. s * | Sreocher

Tanner Verfus Morfe.

. 6/28.340

1734

e bmumﬂ @/437
3 Will. Rep. I Homas Carter, March 10, 1725. made his Will, where-
o e by he devifed in the following Manner : * As to my

,Il‘ij";f]gf;ff’; “ Temporal Eftate, I bequeath to my Neph;f:w Tanner
Trin. 1734 “ (the Teftator’s Heir at Law) the Sum of 504” Then he
o before gives feveral Legacies: “ And all the Reft and Refidue of
Lord Tabo) <« my Eftate, Goods and Chattels whatfoever, I give and
of the Lord s bequeath to my beloved Wife Mary Carter ; whom I

Chancellor .
King’s. * make my full and fole Executrix.”

A Devife in
the following Words: A5 0 my 7. emporal Efiate, I bequeath to my Nephew T. (the Teftator’s Heir at Law)

501 Then after feveral Legacies, 4nd all the Reft and Refidue of my Eftate, Goods and Chattels rw/mr/arfver
1 give and bequeath to my beloved Wife M. C. awhom I make my full and fole Executrix. This is a Devife
of the Fee-fimple Eftate of the Teftator.

The Heir at Law brought this Bill againft the Devifee
and Executrix, who married the Defendant Morfe, to have
an Account of what Deeds, belonging to the Teftator fhe
had got in her Cuftody ; and to {et forth what Right the
claimed to the real Eftate of Thomas Carter, and whether
he made any Will ; and if {o, to fet it forth. And the
Plaintiff, to make himfelf proper in a Court of Equity,
had charged in his Bill, that the Defendants refuled to let
him have a Sight of the Deeds; and that they threaten’d,
if he brought an Eje&tment, to fet up fome old Incum-
brances to bar it. The Queftion was, Whether any, and
what Effate in the Teftator’s Lands pafled to the Defen-
dant by this Will ?

For the Plaintiff it was {aid, That there were no Words
in the Will that could be conftrued to extend to the Inhe-
ritance ; or if any, it muft be the Words, as z0 #y Tem-
poral Eftate, which (in the ftricteft Senfe) relate only to
the Eftates of a certain Duration, that are to continue for
a Time only, and have never been held to pafls an Eftate of
Inheritance.  As to the Words, AUl the Reft and Refidue of

2 my
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26§

myﬂEﬂatc, they muft have Relation to fomewhat that went
before; and there is nothing difpos’d of in the Will before
this Claufe, but only fome Legacies charged upon the per-
{onal Eftate.  So held in the Cafe of Markant and Twifden,
Adbr. Eq. Ca. 212. where, notwithftanding there was the
Word Devife, yet it was decreed not to pafs the Inheritance:
Whereas in the prefent Cafe there is no fuch Word as De-
vife 3 nor even the Word Heir, Land or Tenement. It was
farther urged, that the Words of the Will were not certain
or pofitive enough to difinherit the Heir ; Bowman verfus
Milbank, 1 Lev. 130. a Devife of all to his Mother was held
to be incertain, and not {ufficient to difinherit the Son.

It was {aid, on the other hand, for the Defendant, That
even if the Cafe would admit of any Doubt, yet the Plain-
tiff was not proper to come into this Court. That here
were no Mortgages, Leafes or Trufts, that could have been
fet up by the Defendant ; which he has told the Plaintiff in
his Anfwer : So that whatever the Plaintiff did ac firft, yet
upon the coming in of the Anfwer, he might {afely have
proceeded by Ejectment.

Then, as to Merits, it was {aid, That the Words Tem-
poral Effate havé been conftrued, and very properly, to ex-
tend to all the Eftates both Real and Perfonal ; and that
in Oppofition to the Word Eternal. The Word Temporal
is the fame as Worldly ; and as fuch, it comes within the
Reafon of Lord Warrington’s Cafe, where the Words were,
As to my Worldly Eftase, 1 will that all my Debts be paid,
&c. And by Virtue of thele Words, Worldly Eftate, 1t
was held that his real Eftate was liable to his Debts. But
the latter Claufe itfelf would be fufficient to pals a real
Eftate of Inheritance: And fo are the Opinions of the
‘Court in the old Reports. There is a Calfe in Styles, where
the Words all my Eftate were held to pafs an Inheritance.
And another in Skinumer's Reports, where all my Effate
pafled every Thing the Teftator had. Hyley verfus Hyley,
3 Mod. 228. All the remaining Part of my Eftate. So in
1 Chan. Cafes, Tyrrel verfus Page, 262. And in 4 Mod. 8o.

4D Carter
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Carter verfus Horner, Salk. 236. Bridgwater verfus Bolron,
2 Vern. 564. Murry verlus Wife, 687. Ackland ver{us Ack-
land, 690. Beacrofr verfus Beacroft. And likewife the Cafe
of Awdrey verfus Middleson, in 1716. where the Words
were, As to all my Worldly Eftate, I give (fome Legacies)
and all the reft of my Goods, and Chaitles, and Eftate, 1 give o
Middleton ; and the Queftion was, Whether the real Eftate
pafled by the Will? The Lord Cowper held, That from the
Frame of the whole Will the Teftator intended it; and
accordingly decreed the real Eftate fhould pafs: And that
Cafe does not vary in any Particular from the prefent, ex-
cept the Word Worldly inftead of Temporal. Al my Concerns
has been held to pafs a real Eftate, and that upon a Point
referved upon a Trial at an Aflize. So, and whatever elfe
I bave in the World has pafled an Eftate of Inheritance.

Lord Chancellor King, (before whom this Caufe was firft
heard). You have cited no Cafe where the Word Temporal
has been ufed. But to me it {feems clearly to relate to every
Eftate of this World : For there is nothing here but what
18 Temporal ; every Thing muft have an End; and the
Teftator certainly intended all the remaining Part of his
Eftate to go to his Wife, as well real as perfonal. But
then, whether fhe will take an Eftate for Life, or in Fee,
I do not determine; that Point is not before me. If they

have a mind to try it, they muft ftay till fhe is dead.

The Plaintiff (being Heir at Law) infifted upon trying
the Validity of this Will at Law, and likewife what would

pafs by it.  And accordingly the Lord Chancellor retained the
Bill il they had a Trial.

On the 29th of Fune 1734. Trin. & G. 2. This Caufe
was reheard by the Lord Tualboz, who affirm’d the Lord
King’s Decree ; and decreed an Eftate in Fee-fimple to
pafs by the Words of the Will.

See the Cafe of Neeves verfus Winnington, 3 Mod. 45. where

a Devife of all his Eltate was held to pafs a Fee by the
whole Court.

F I NTIS
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THE

PRINCIPAL MATTERS contained in
the foregoing CASES.

Abatement of Sust,

HE Teftator pleaded, and
died. This plea cannot be

argued now;

may plead de novo. Page 3
Account.  See Ufurious Contralt.
Ademption of Legacies. See De-

vife, fec. 28. ngzzcie;, {ec.
4.

Adminifirator,

1. Adminiftration. is granted to
two; one of them dies; the
Adminiftration furvives to the
other. 127 f0 129

2. A. devifes to his Grandchil-
dren B. C. and D. 1000/, a-
piece, the Intereft to their Ufe;
and if any dies, to the Survivors
and Survivor; the Intereft to
be paid to their Father to their
Ufe. B. dies an Infant; then
C. dies. The Share which

the Executor |

C. took by the Death of B.
thall not furvive to .D. but go
to the Father, Adminiftrator
of B. Page 124 fo 126
3. A Hufband fhall be charged as
- Adminiftrator to his Wife, by
Reafon of fuch Part only of her
Eftate as he did not reduce in-
to Pofleffion during the Cover-
ture. 173 fo 174
. Difference between legal and
equitable Aflets, and the Ap-
plication of them in this Court
with Refpect to Creditors. 220
fo 226

Advancement. See Devife, Di-
fribution, Portions, Settlement.

Advowfon.

Whether an Advowfon paffes by
the Word Tenement. 143 to

145

Age.  See Infant.

Agrees
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Agreements.
See Bargains, Fraud, Marriage.

An Agreement between Tenant
in Tail and a Remainder-man
to divide Money which was
to be laid out in Land and fet-
tled, carried into Execution in
this Court after the Death of
Tenant in Tail without Iffue,
in Favour of his Executor.

Page 271 to 274

Ambajfadors.

Of Ambaffadors and other foreign
Minifters their Privilege, which

they cannot waive; it being

the Privilege of their Mafters. |

Trade and Commerce are Mat-
ters of State. 281 #9 283

Anfwer, Plea and Demurrer,

i. A Plea put in by the Teftator
cannot be argued after his
Death. 3
2. Whether the Anfwer of a
Wife, without Proof, fhall a-
vail her againft her Fine. 42,
: 4
3. Where an Infant, in his An:i
fwer to a Creditor’s Bill, in-
fifted that the Parol ought to
demur during the Minority ; it
was order’d accordingly, al-
though his Counfel would have
waived it as prejudicial to him.
198, 199

Appoiatment.
. A Father has a Power to ap-

point a certain Sum for the
§

Advancement of his younger
Children: He has feveral Chil-
dren and devifes the whole
Sum to one of them, reciting
that the reft were otherwife
provided for by their Grandfa-
ther. This is not a good Ap-
pointment. Page 72 to 78
2. In what Cafe the younger
Child, who becomes eldeft, is
capable of an Appointment in
his Favour, out of Mone
which was provided for younger
Children. 93 %0 gb

Articles. See Agreements, Bar-
G s

Affets.
See Executor, Heir.

1. Where a Bond given to a kept
Miftrefs fhall affe&t the real
Eftate in Cafe of Deficiency of
perfonal Affets ; although as to
thefe latter it was poftponed,
in Point of Payment, even to
fimple Contra¢t Creditors. 153

. fo x 57

2. A Hufband fhall be charged
as Adminiftrator to his Wife,
by Reafon of fuch Part only
of her Eftate as.he did not re-
duce into Pofleffion during the
Coverture.. 173 0 175

3. Difference between legal and
equitable Affets, and in the
Application of them in this
Court with refpe¢t to Credi-
tors. 220 f0 226

4. For Specifick Legacies, fee
Devife, fec. 28.

Authority.  See | Power,

Bankrupt.
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Bankrupt.
7 HERE the Affignees

under a Commiflion

were relieved as to Money
paid by the Bankrupt upon an
ufurious Contra&t. Page 38 to
41

. Where a Bankrupt conveys
the Equity of Redemptmn of
his Eftate which was in Mort-
gage, Whether that fhall bind
his Affignees? and how far
this Court will 1nterpofe a-
gainft the Purchafer? 65 f070
. What A& of the Commii-
fioners on the Day of the
Bankrupt’s Death, and before
Notice of it, fhall be held a
Dealing in the Commiffion
within the Statute. 184 # 186
. The Statutes of Bankrupts are
to be conftrued beneficially for
the Creditors. 185, 186
. Whether an A¢t of Bankruptcy
can be purged by Length of
Time? 243, 244
. What Creditors may Petition,
and have Relief under the
Commiffion. 243, 244

Bargains.

. Hard and unconfcionable A-
greements obtained by taking
Advantage of a Man’s Necef-
fities, fhall be relieved againft
in this Court. 38 #0 41, 111

o 116

. Bond to make Payments for
obtaining an Office in the Ex-

~ cife, relieved againft. 140 %0

' 143

. Where a Bond given to a kept
Miftrefs fhall not be relieved

againft, unlefs obtained by

Fraud. 1§53 fo 157

Bargain and Sale.

4. There may be a Degree of

Unfairnefs in an Agreement
or Bargain, which will not be
fufficient to fet it afide; but for
which this Court will refufe
its Aid to darry it into Execu-
tion, Page 234 to 239

See Recovery,
fec. 2:

Baron and Feme,

See Recovery, fec. 2, 3:

1. Where a Fine by Hufband and

Wife of her Truft-Eftate thall
bind the Wife, even tho’ fhe
fwears by her Anfwer that the
was compelled to join. 41, 42

43
. The Wife, with the Hufband’s

Privity, obtams an unreafonable
Bond, fome fmall Sums being
advanced by the Hufband, and
Services pretended to be per-
formed by the Wife; decreed
to ftand as a Security only for
the Money advanced, and the
Hufband to be at Liberty to
bring a Quantum Merust for
the Services. 11170 116

. Whether a Feme Covert Te=

nant in Tall, and her Hu{band
can (in order to {uffer a Reco—
very) make a good Tenant to
the Preacipe, without a Fine.

167

. In what Café a Chofe in Ac=

tion, which belonged to the
Wife, and was not recovered
-during the Coverture, fhall go
to the Executor of the Huf-
band; and not to the Wife
who furvived. 168 0 170

. The Cuftody of a Lunatick’s

Eftate is granted to Baron and
Feme, fhe being the next of
4 E Kin 3
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Kin; fhe dies; the Grant is
determined. Page 143
6. Where the Hufband fhall be
deemed a Purchafer of a Bond-
Debt due to his Wife; and
what may be a f{ufficient Con-
fideration for it. 168 # 170
7. Where there is an Agreement
to fettle a perfonal Eftate in
Truftees, in Truft for Huf-
band and Wife, and the Sur-
vivor ; and a Deed is prepared,
but not executed, and the
Hufband dies, the Wife fhall
have it in her own Right.
171 fo 173

8. A Hufband is liable, during
the Coverture, to pay the
Debts which his Wife owed
before Marriage ; but after her
Deceafe can only be liable as
Adminiftrator, for fuch Part of
her Eftate as he did not reduce
into Poffeffion during the Co-
verture, and not for any For-
tune Wthh he had before re-

ceived with her, or in her
Right. 173 t0 17§
Bil. See Debts, fec. 8.

Bond.

Bond given to a kept Miftrefs
how poftponed to fimple Con-
tract Creditors. 153 fo 157
See Baron and Feme, fec. 6.

Borough-Englifb.  See Diftribu-

tion, fec. 2.

Commerce.

See Ambaffadors.
Common Recafuery See Recovery.
Confideration.  See Baron and

Feme, fec.6. Infant, fec. 2.
I

Conful.

Hether a Conful has the
Privilege of a public
Minifter. Page 281 t0 283
Contingency. See Debts, fec. 5.
Remainders, Truftees.

Conveyances.

1. An abfolute Conveyance will
not eafily be prefumed to be
but a Mortgage, efpecially if
attended with a long uninter-
rupted Pofleflion. 61 20 64

2. An abfolute Conveyance by
one Deed, and a Defeazance by
another, is an ufual Method
of Mortgaging in the Northern
Parts; but ought to be dif-
couraged as an Inlet to Fraud.

63, 64
Copybolds.

1. The want of a Surrender to
the Ufe of a Will, in what
Cafes to be fupplied in Equity.

o 35, 36, 37

2. A. devifes his real Eftate to be
fold to pay Debts and Lega-
cies, and fubje@ to Debts and
Legacies his perfonal Eftate to
his Sifter; the Defe& of a
Surrender of Copyhold to the
Ufe of his Will, fhall not be
fupplied if the other Eftates
are fufficient to pay the Debts.

78 to 8o

Cofts.

Where in a Caufe and Crofs
Caufe, 4. in the firft Caufe
charges a Matter, and does
not confefs the contrary there-
of in the firft Anfwer to the

, Crofs
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?rofs Bill, but does in the
lecond ; this is 2 good Reafon
to punifh that Party with Cofts.

Page 79
Creditors.
See Debts, Debtor, &c.

Creditors by Simple Contrad,
how preferred againft a Bond

given to a kept Miftrefs. 153
to 157
Covenant. See Heir, fec. 4. Set-

tlement, fec. 2.

Cuftoms of London. See London.

Debts, Debtor and Creditor.
See Bond.

i. [N what Cafe fubfequent
Creditors may be defeated

by a Settlement made after
Marriage for a valuable Con-
fideration. 64, 65

2. A Deed by a Truftee acknow- |

ledging that he has received
the Truft-Money, fhall bind
his Affets as a Specialty; but
thall not bind his Heir who is

not named. 10Q, I10

(WX ]

real Eftate thall be chargeable
with Debts, if the perfonal
sfove infufficient. 110, III
.'A Bond for a large Sum of
Money obtained from a poor
Man, by prefling him for {mall
Sums lent him, and under
Pretence of Service in foliciting
a Suit for him, was decreed to
ftand as a Security for the Mo-
ney really advanced only, with
Intereft; and the other Party
left at Liberty to bring a Quan-

tum Meruit for the Service.
111 70 116

. Words in 2 Will, by which a|

5. Where a Portion given by Set-
tlement upon a .Contingency
which never happens, cannot
be raifed in Favour of Credi-
tors. Page 197 £0 1

6. Where an Infatﬁ; tc? :'f). Cregi?-
tor’s Bill, infifted that the Pax
rol ought to demur during the
Minority, it was order’d ac-
cordingly ; although his Coun=
fel would have waved it as
prejudicial to him.  198; 199

7. Whether Creditors who re-
cover in this Court againft an
Executor fhall be preferred to
thofe who afterwards obtained
Judgments at Law, 217 #0226

8. Difference between legal and
equitable Affets, and the Ap-
plication of them in this Court
with Refpe® to Creditors,
Creditors may have a Bill for
Relief againft Executors. 220

‘ f0 226

9. Where a Debtor is made one
of the Executors of his Credi-=
tor, whether it fhall, in all
Cafes, be a Releafe of his
Debt. 240 10 243

]
Decree.

1. A Decree cannot be fet afide

by an original Bill, unlefs in
Cafe of apparent Fraud. 201
2. Decrees of this Court are
equal to Judgments at Law,
and their Execution as effec-
tual, or more fo. 217 fo 226

Deeds.  See Comveyances.

Devife.
See Ejffates, Legaties,

1. Devife of Lands to 4. for
Life, then to his Sen B. for
Life, then to his Son C. and

his
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his Heirs for ever; and if he
die without Heirs, to his two
Daughters D. and E. This is
an Eftate-Tail in C. aliter if
- the Remainder over had been
to a Stranger, Page 1, 2
2. Where a Devife to Truftees
in Truft for 4. for Life, with-
out Impeachment of Wafle,
voluntary Wafte in Houfes ex-
cepted, Remainder 7o the I~
Jue of ber Body, &c. fhall be
conftrued only an Eftate for
Life fans Wafte; and ftrict
Settlement decreed. 3, 8
3. Where an Eftate-Tail fhall
arife by Implication or not,
and for what Reafons. g, 14
4. Differences between [ffue and
Children 1n a Will. 10, 11
5. Where a Power to commit
Wafte, or a Reftraint from
Wafte, or a Power of Leafing
fhall not prevent the Devifee
from taking an Eftate-Thail, 12
6. A Truftee, whether by Will
or Deed, ought not to do any
A& to defeat the Intention of
his Conftituent. 17, 2§2
7. The Word [fiee is, in Wills,
fometimes 2 Word of Limita-
tion, at other Times a Word
of Purchafe. 17, 18
8. The Intent of the Teftator is
one principal Rule for conftru-
ing Wills. 19, 20, 208
9. What Devife over of a Term
thall be void, as aiming at a
Perpetuity. 21 0 27
10. Whether fubfequent Acci-
dents fhall be let in to affift
the Conftru&ion of a Will or
not, 2§, 26
11. In Conftrution of Wills,
Words are not to be rejected
which can have any Meaning,
' 2
12, In what Cafes the want of 2

4

Surrender of a Copyhold to
the Ufe of a Will fhall be fdpf
plied in Equity. Page 55,36,37
13. Executory Devifes favour’d
in Law and Equity, to fupport
the Teftator’s Intent, if con-
fittent with the Rules of Law.
44 fo §2, 145 f0 152

14. Whatever Intereft in, or Pro-
fits of a real Eftate the Will,
&c. of the Anceftor has not
difpofed of, are thrown upon
the Heir by A¢t of Law. 2444,
15. That which was a contin-
gent Remainder in its Crea-
tion, may, by a fubfequent
Accident, beccome and hold
good as an executory Devife,
48, 51

16. Devife of all a Man’s Lands
will not pafs Lands purchafed
after the making of the Will.
50

17. Devifee fhall have the per-
fona]l Eftate applied in Exone-
ration of the real, as well as
Heres natis. 55
18. How far a Devife over of
a perfonal Eftate fhall hold
good. See Effate for Years.
5520 58, 245 f0 250

19. In what Cafe a Portion given
by the Will of the Father
may, or may not, be deemed
fatisfied by a Provifion in his
Life-time, 71, 72
20. Where a Perfon has a Power
to appoint a Sum for the Ad-
vancement of his Children,
and has feveral Children, he
cannot devife the whole Sum
to one of them. 72 to 78
21. A Man devifes his real E-
ftate to be fold to pay his
Debts and Legacies, and fub-
ject to his Debts and Legacies
devifes his perfonal Eftate to
his Sifter ; the Defect of a Sur-

render
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render of a Copyhold to the

Ufe of his Will,” fhall not be
fupplied if the other Eftates
fuffice to pay the Debts. Page
78 20 8o

22. A. devifes, as to all his
worldly Eftate, that his Debts
be paid awithin one Year after
bis Deceafe ; and then devifes
his real Eftate to Truftees for
a Term, in Truft for his Wife
for Life, Remainder to his
Sons fucceflively in Tail Male,
and gives feveral Legacies ; the
real Eftate is chargeable to-
wards the Debts, if the per-
fonal is infufficient. 110, 111
23. In what Cafe an additional
Portion, upon a Contingency,
chargeable on a real Eftate in
Aid of the perfonal, fhall be
raifed in Favour of the Ad-
miniftrator, and not fink for
the Benefit of the Heir. 117
fo 124

24. A. devifes to his Grand-
children B. C. and D. 1000/
a-piece, and the Intereft there-
of to their Ufe; and if any
dies, to the Survivors; the
Intereft to be paid to their Fa-
ther to their Ufe; B. dies an
Infant, then C. dies: The
Share which C. took by the
Death of B. fhall not furvive
to D. but go to the Admini-
ftrator of C. 124 fo 126
25. A Freeman of Lcndon can-
not devife over the orphanage
Part; but if he gives Lega-
cies to fome of his Children
inconfiftent with it, they muft
make their Ele&ion, and can-
not have both.
26. A. devifes Lands and Tene-
ments in B. to Truftees, to
apply Part of the Rents to

13020 13713

Church of B. becomes void,
the Heir of 4. fhall prefent.
Page 143 to 145

27. Where a Devife is to Tru-
ftees for particular Purpofes,
which requirc a confiderable
Time to execute them, their
Eftate will fupport a contin-
gent  Remainder happening
within that Time; or other-
wife it may be good as an ex-
ecutory Devife. 145 %0 152
28. A. devifes to B. 6000/
South-Sea Annuities, to be
laid out in Lands, and fettled ;
and by Codicil, taking Notice
of it, devifes 1200/ to the
fame Ufes; and dies pofleffed
of a great perfonal Eftate, but
had only 5300/ in South-Sea
Annuities: This is a Specific
Legacy, and fhall not be
made good out of the reft of
the perfonal Eftate. 152, 153
29. A. fets out at the Beginning
of his Will #o difpofe of bis
worldy Eflate, or all bis tem-
peral Eftate ; this will favour a
Conftruction to pafs the Inhe-
ritance in the following Parts
of the Will. All my Eftate
at (or in) fuch a Place, may
carry a Fee, 157 #0 163, 284
fo 286

30. The whole Complexion of a
Will is to be confidered in the
Conftruétion of it. 157 £0 163
31. Where an Eftate is devifed
to B. if he marry C. and the
refufes, and marries another ;
Whether the Condition be
difpenfed with in Favour of
B. 164 to 167
. Where a Devife of Lands
to the Iflue, in other Manner
than the fame were by Mar-
riage Articles agreed to be

fettled, fhall not bind the If-

2

charitable Ufes, and dies; the

4 F fue;
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fue ; but he fhall have his
Ele&ion when he attains his
full Age.  Page 176 fo 184
33. Where a real Eftate was de-
vifed to a Wife for Life, with

Power by Sale or Mortgage to |

raife a fufficient Sum to pay his
Debts, and all the perfonal E-
ftate is alfo devifed to her, it
thall not be applied in Exonera-
tion of the real. 202 # 211
34. The Intent of the Teftator
Is to be colleGed from the
Will itfelf, 208
35. Where a Devife or Settle-
ment to raife Portions for
Daughters, provided they mar-
ry with their Mother’s Con-
fent, fhall be held 7z Terro-
rem only. 212 f0 217
36. Where a Sale of Stock in
the public Companies, or
Change of it into Annuities by
A& of Parliament, will not
be an Ademption of a Legacy
of it, _
37. An executory Devife to a
Perfon unborn, when he thall
attain the Age of Twenty-one
Years, is' good, and no Dan-
ger of Perpetuity. 228 70 233
38. Where parol Proof fhall not
be admitted to alter the Con-
ftruction of a Will. 240 # 243
39. A. having a Reverfion in Fee
of Lands fettled in the ufual
Manner, upon the Marriage of
B. his Son, devifes the Lands
in that Settlement, o7 Failure
of Iffue of the Body of B. and
Jor want of Heirs Male- of bis
own Body, to bis Daughter F.
and the Heirs of her Body.
This does not give an Eftate-
Tail by Implication to B. The
Devife to F. is Executory, and
void, as being on too remote a
Contingency.

226 f0 228 |

262 fo 268

46, Where a Devife to a Wife
making her fole Heirefs and
Executrix of all his Lands,
Goods, &c. fhall be-a Devife
to her in Fee; and no refult-
ing Truft for the Heir at Law.

Page 268 #0 271

41. Where Sons were favoured
againft the Sifters of the Tefta-
tor, to have the perfonal Eftate
applied in Exoneration of the
real. 274 to 276

Diftribution,

1. Where 500 /. was bequeathed
equally among the Relations of
B. they only fhall take who are
capable of Diftribution under
the Statute : But then they thall
take per Capita. 251

2. A Defcent of Lands in Bo-
rough Englifb {hall not hinder
the youngeft Son from having
a full diftributive Share of kLis
Father’s perfonal Eftate, 276

to 280

Dower,

1. A Cafe in which a Bill in
this Court may be proper to
have Dower affigned. 126,127

2. Whether the Widow can be
endowed of a Truft-Eftate.

138 #0 140

Embaffador.  Sce Ambaffador.

Enrolment. See Recovery, fec. 2,

Efeate.

N A&ion is given by Sta-
tute againft a Gaoler who
lets a Prifoner efcape who is
under an Attachment for not
per-
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performing a Decree.  Page

222
Eftate.

See Copybold, Devife, Tail,

Where the Perfonal fhall be ap-
" plied in Exoneration of the
Real, or not. §3, 54, 202 #
211, 274 t0 276

Eftate for Years.

What Limitations of a Term in
a Will fhall be deemed an
AffeCtation of a Perpetuity,
and fhall be void, or not. 21

to 27, 245 %0 250

Evidence.

Parol Proof not admitted to al-
ter the Conftruction of a Will:
240 10 253

Execution.
See Efcape.

Decrees in Equity and Judgments
at Law, and their feveral Ex-
ecutions, are fimilar to each
other. 222, 223

Executor and Adminiftrator.
See Adminifirator, Devife.

1. Where the Teftator had plead-
ed to a Bill, and died before
the Plea argued ; the Executor
may plead de novo. 3

. The Anceftor upon his Mar-
riage covenants to lay out
Money in Lands to be fettled
in the ufual Manner, with a
Remainder to his right Heirs,
the collateral Heir fhall pre-
vail againft his Adminiftratrix

4

(who was his Widow) al-
though the Heir took a more
valuable Eftate by Defcent;
but Lands purchafed after the
Covenant are (for {o much) to
go in Satisfaction of it. Page
80 0 93

3. The Difference where a Per-
fon is barely made Executor,
and where he is alfo Legatee
of the perfonal Eftate, 209
. Where an Executor forwards
the Plaintiff, who is Creditor
for a juft Debt, by confefling
the Bill; this is not per frau-
dem, and he fhall be protected
againft the fubfequent Judg-
ments at Law, 217 fo 226
5. The Difference with refpect
to the Application of legal and
equitable Affets, in this Court,
to the Payment of Creditors.
220 #g 226

. Where the Creditor’s appoint-
ing his Debtor to be one of
his Executors, fhall not be a
Releafe of the Debt. 240 7o
| 243
7. Who fhall come within the
Defcription of the Relations of
B. upon a Bequeft of a Sum of
Money among them. 351

Executory Devife.  See Devife,
fec. 13, 15, 27, 37, 39.

Expufition of Words. See Deuvife,

Relations, Tenement.

Fine.

HAT Fine, and by whom
levied, fhall bar contin-
gent Remainders. 234 70 239

Foresgn Minifters.  See dAmbaf~
Jadors.

Fraud,
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Fraud,

. No Length of Time will bar
a Fraud. . Page 63
. "Tis a Fraud to take a Con-
veyance of an Eftate as a
Mortgage, without a Defea~
zance. 63
. An abfolute Conveyance by
one Deed, and a Defeazance
in another, is an ufual way
of Mortgaging in the Northern
Parts; but ought to be dif-
couraged as an Inlet to Fraud.
\ 63, 64

. In what Cafe a Settlement
after Marriage, for valuable
Confideration, fhall not be
deemed fraudulent againft a
{fubfequent Purchafer. 64, 65
. An unconfcionable Security
obtained by taking Advantage
of a Man’s Neceffities, will be
relieved againft in Equity:
The like where the Money was
aCtually paid. 38 #0 41, 111
fo 116

. Where an Incumbent of a
Living put a Deceit upon the
Court to make a Building-
Leafe, and privately took a
Fine; his Executor was de-
creed to refund with Intereft
and Cofts, for the Benefit of
the Succeflor; but the Leafe
held good, becaufe the Tenant
was not privy to the Fraud.
199 f0 202

7. Whether in Cafe of apparent

Fraud a Decree may be fet

afide by original Bill, 201
Gaoler.  See Efcape.
Grant.  See Baron and Fene,

fec. 5.

Guardian.

Teftamentary Guardian thall
have the Affiftance of this
Court to prevent the improper
Marriage of the Infant Heir.
Page 58, 59, 60

Heir and Anceflor.
See Devife.

Hatever Intereft in, or
Profits of a real E-

ftate are undifpofed of by the
Anceftor, defcend to the Heir
at Law, by A& of Law. 44170
52, 233, 268 #0 271

. The Heir is favour’d againft

the Executor to have the per-
fonal Eftate applied in Exo-
neration of the real.

5
. An abfolute Conveyance fhall

not be prefumed to be a2 Mort-
gage, although there be an
incongruous Covenant in the

Deed. 61 f0 64

. Where the Anceftor, upon his

Marriage, covenants to lay out
Money in Lands, to be fettled
in the ufual Form, with Re-
mainder to his right Heirs,
his collateral Heir fhall have
the Benefit of it againft the
Adminiftratrix, although an
Eftate of greater Value de-
fcended to him; but Lands
purchafed after the Covenant
are, pro tanto, to go in Satif-
faction of it. 8o 70 93

. The Heir is not bound by a

Specialty of the Anceftor, if

not named in it, 109, 110

. How far the youngeft Son is

confidered as Heir with refpect
to Lands of the Nature of
Borough Englifb. 276 to 280

Hotchpot,
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Hotchpot. See Diftribution.
Implication. See Devife.

Infant.

I. HIS Court will affift the
teftamentary Guardian
of an Infant to prevent an im-

proper Marriage. Page 58, 59,
6o

2. Where a Settlement upon an
Infant, not purfuant to Mar-
riage Articles, fhall net bind

" him; but he thall have his
EleGtion when he attains his
full Age. 176 f0 184

3. Where an Infant, to a Credi-
tor’s Bill, infifted that the Pa-
rol ought to demur during the
Minority, it was order’d ac-
cordingly ; although his Coun-
fel would have waved it as
prejudicial to him, 198, 199

Inrolment.  See Recovery, fec. 2.

Intereft for Money.

1. Intereft is never decreed for
the Rents or Profits of an
Eftate. 2

2. In what Cafes Intereft may|

be decreed for the Arrears of a
Rent-charge or Annuity, and
in what Cafes not? and the
Reafon. 2, 3
3. Where Intereft of Money and
the Principal muft receive the
fame Conftru&ion. 124 fo 126
195

4. See Portions, fec. 6.

Yoint and Ffointenancy. See Sur-
' vivorfbip,

Ifue.

1. The Word Iffie, in a Will,

1s fometimes a2 Word of Limi-
tation, and fometimes a Word

of Purchafe. Page 17, 18

. When the Word Iffue, in a

Will, is taken for a Word of
Limitation, ’tis to ferve the
Teftator’s Intent; but never
can be fo in a Deed. 22, 23

Furifdition,

Concerning the Power of this

Court to execute its Decrees
by Attachment, Sequeftration,
Ge. 217 t0 226

Legactes.

Fourth Part of a perfonal

Eftate is devifed in Truft
for two Daughters, the Intereft
to be paid them refpectively
during their nataral Lives, and
afterwards to their or either of
their Children; and for De-
fault of fuch Iffue to three
Sons, equally to be divided,
&ec. One Daughter leaves a
Son, the other dies without
Ifflue; the Son fhall take the
Moiety of his Aunt. 27, 30

. In what Cafes a Legatee fhall

refort to the real Eftate, where
a Mortgagee 1s paid out of the
perfonal Eftate. 53, 54, 55

. A Freeman of London may

give, to fome of his Children,
Legacies inconfiftent with their
orphanage Part, and then fuch
Children fhall not have both,
but be obliged to make their
Ele&ion which they will abide

by. 130 70 137
4G * 4. In
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4. In what Cafe a Sale of Stock
after a Devife of it by Will, or

a Change thereof into Annui-

ties by A& of Parliament, will
not be an Ademption of a Le-
gacy. Page 226 10 228
5. The Ademption of Legacies,
in what founded, and what
Change of the Specific Thing
thall not be an Ademption. 227
6. For the Nature of Specific
Legacies, fee Devife, fec. 28,
7. A. by Will gives goo/ to
the Relations of B. Who fhall
take by this Defcription; and
in what Proportions ? 251
3. By what Conftructions ‘the
Profits of a real Eftate de-
vifed, are to be govern’d and
difpofed of: 14520 152

See Executor, fec. 3.
Limitation of Suits.

No Length of Time will bar a
Fraud. 63

London,

1. A Freeman of London cannot
devife over the orphanage Part,
but he may give to fome of his
Children Legacies inconfiftent
with it, -and then they thall
‘be put to make their Eleion.

130 £0 137
2: An Orphan of London, being

under Age, cannot devife a-

‘way his orphanage Part. 7474,

Lunatic. See Survivorfhip, fec. 3.

Marriage and Marriage Articles
and Agreements.

I. Arriage Articles are to
be carried into ftrict
Execution. 13, 20, 181

1

2. Where a Settlement which is
not made purfuant to Articles
made before Marriage, fhall
not bind the Iffue ; but he thall
have his Election when he at-
tains his full Age. Page 176

20 184

3. Reftraint of Marriage is not

favour’d by the Common Law,

214
Merchants.

See Brnkrupts,

If an Ambaflador be a Merchant,
‘he does not thereby lofe his
Privilege.  Otherwife of his
Servants. .281 #0 283

Mortgage, Mortgagor or Mort-
gagee.

1. When a Mortgagee is paid out
of the perfonal Eftate, what
Perfons (viz. Creditors, &.)
may be allowed to ftand in his
Place, - 53, 54, 55

2. An abfolute Conveyance with
a long Pofleffion, fhall not ea-
fily be prefumed a Mortgage,
although there be an incon-
gruous Covenant in the Deed,

61 to 64

3. An abfolute Conveyance by
one Deed, and a Defeazance
by another, is an ufual Me-
thod of mortgaging in the
North; but ought to be dif-

couraged as an Inlet to Fraud.

63, 64
Ne exeat Regno.
Hether this Writ in the

old Form will prohibit
going to Scotland. 196, 197

Notice,
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Notice.

1. Urchafer without Notice,
A of an Eftate from a
Bankrupt after an A& of
Bankruptcy, how far indulged
in this Court.  Page 65 £2 70

. What A& of the Commifiio-

- ners of Bankrupt on the Day
of the Bankrupt’s Death, and
before Notice of it, fhall be
held a Dealing in the Com-
miffion within the Statute. 184

to 186

. Where a Purchafer, without
Notice of Marriage Aurticles,
fells to one who had full No-
tice, and this Vendee takes a
collateral Security for the bet-
ter affuring his Title, Whether
his Purchafe fhall prevail a-
gainft thofe who claim under
the Articles. 187 0 189

. Where a Purchafer, for valu-
able Confideration of a fettled
Eftate, without Notice of the
Settlement, . thall not be .af-
fected : But he who purchafes
with Notice takes the Eftate
cloathed with all its Trufts.

258, 260

Office and Officer.

HE Office of Clerk of

the Crown in the Court

of King’s Bench may be held
in Truft for another, by a
Perfon capable of exercifing it.
97 fo 108

. Bonds given to make Payments
for obtaining for the Obligors
Offices in the Revenue are ille-
gal, and this Court will relieve
againft them. 140 £0 143

Parol-Proof. See Evidence.

Performance.

. Where the

See Agreements,
Bargains, Settlement.

Perpetuity. See Devife, fec. 37.

Pé’?’ﬁﬂd[ Eftate.
See Diftribution.

. - OW Profits of Lands

are to go while an ex-
ecutory Devife is in Sufpence.
Page 145 to 152

. The reft of a perfonal Eftate

fhall not make good the in-
tended Quantum of a Specific
Legacy. 152, 153
perfonal Eftate
fhall be applied in Exoneration
of the real, or not. 53, 34,

202 10 211, 274 to 276

Portions.

. An Eftate is fettled upon the

Marriage of 4. with B. to the
Ufe of A. for Life, Remain-
der to his Sons fucceffively in
Tail Male, Remainder to Tru-
ftees for One thoufand Years,
upon Truft, by Rents, Sale or
Mortgage, if no Iflue Male ot
A. by B. to raifePortions for
Daughters, with Remainders
over. B. dies, leaving no Son,
but three Daughters, Whether
the Portions may be raifed in
the Life-time of 4. the Father ?

3110 34

. In what Cafe Money which

a Child had received fhall not
go in Satisfaction of a Portion

by the Will of the Father.
7%, 72

. Where a Father has a Power

to appoint a Sum of Money
for the Advancement of his
Children,
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Children, and has feveral of
them, he cannot give the
Whole to one Child. Page 72
to 78

. In what Cafe a younger Son,
who becomes eldeft, may be
capable of an Appointment of
Part of the Money which was
provided for the younger Chil-
dren. 93 0 96
5. In what Cafe an additional
Portion devifed to a Daughter
upon a Contingency which
happens after her Death, and
chargeable on Lands, fhall be
raifed in Favour of her Huf-
band her Adminiftrator, and
not fink in the Land for the
Benefit of the Heir. 117 f0 124
6. A Settlement gives B. Power
to charge 12000 /. for Portions
for younger Children ; and if
the makes no Appointment,
then 2000/, for each younger
Son, and 3000/, each Daugh-
ter, at the Age of Twenty-
one, with Intereft for Main-
tenance, to commence from
the Appointment; and if no
Appointment, then from B.’s
Death ; if any of the younger
Children die before their
Shares are payable, to go to
the Survivor, There were
four younger Sons and two
Daughters; but one died in
the Life-time of B. then B.
died without making any Ap-
pointment; the Whole 14000/.
thall be raifed, and Intereft
from B.’s Death. 189 # 192
7. Where a Portion given upon
a Contingency, which never
happen’d, cannot be raifed in
Favour of Creditors. 193 #o

I

8. Where the Claufe of mar;gf
ing with Confent fhall be con-

4

ftrued in Terrorem only; but
Hufbands who marry fuch
Daughters without Confent,
muft make Settlements. Page

212 %0 217

Poffeffion.

Pofleffion, efpecially for a great
Length of Time, adds confi-
derable Strength to Prefump-
tion concerning the Title of
the Pofleflor. 61 20 64

Power.

1. Where a Father has a Power
to appoint a Sum of Money for
the Advancement of his Chil-
dren, and has feveral younger
Children, he cannot give the
whole Sum to one of them,
although the reft were other-
wife provided for. 72 70 78

2. In fome Cafes a younger Son
who becomes eldeft may be
capable of an Appointment in
his Favour, of the Money
which was intended for the
younger Children. 93 70 g6

Prefentation. See Advewfon,

Prefumption.

Poffeflion for a great Length of
Time has the Prefumption of
Law in Favour of it. 61 #o

04
Privilege., See Ambaffadors.

Profits.  See Legacy, fec. 8.

Proof.  See Evidence.

Purchafe
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Purchafe and Purchafer.

1. An abfolute Conveyance fhall
not be prefum’d to be only a
Mortgage, efpecially where it
has been attended with a long
Pofieffion. Page 61 10 64
. A Settlement made after Mar-
riage for valuable Confidera-

tion, for Advancement of the

Iffue, may be confidered as a

Purchafe, and may defeat a

{ubfequent Purchafer. 64, 65

. Whether a Bankrupt may fell
the Equity of Redemption of

his Eftate or Mortgage; and

how far this Court will inter-

pofe againft the Purchafer? 65

to 70

. Where a Purchafer, without
Notice of Marriage Articles,

fells to one who has full No-

tice, and this Vendee takes a

collateral Security for the bet-

ter Affuring his Title, Whe-

ther his Purchafe fhall ftand

good againft thofe who claim

under the Articles. 187 #0 189

5. Where a Purchafer who hath
taken fome unfair Advantage

in obtaining his Purchafe, may

be allowed for lafting Im-

provements, and where not.

234 0 239

. Where a Purchafer of a fettled
Eftate for a valuable Confidera-~

tion without Notice fhall not

be affected by a Family Settle-

ment. 258 fo0 260

See Baron and Feme, fec. 6.

Recovery.

. Recovery fuffered of a
A Truft-Eftate is good,
and bars the Remainders. 164
to 167

2. A Recovery

by Hufband and
Wife of her Truft-Eftate held
good, although the Bargain
and Sale, whereby the Tenant
to the Preecipe was made, were
inrolled (within fix Months,
but) not until after the Reco-
very was compleated. Page
, - 164 20 167

. Whether a Feme Covert Te-
nant in Tail, and her Hufband,
can (in order to fuffer a Reco-
very) make a good Tenant to
the Precipe without a Fine?
167

Relations.

Devife of 500/, to the Relations

of B. Who fhall take, and in
what Proportions. 251

Remainder.

See Devife, fec. 1, 2, 13, 13.

1. What Devife to Truftees for

particular Purpofes will fup-
port a contingent Remainder,
and how long? See Devife,
fec. 27. - 238

2. Of contingent Remainders bar-

red by Truftees who were
made to preferve them; and

the Relief. 252 fo 262
Refulting Trufts.  See Heir,
fec. 1.

Satisfaction.

Here Lands defcended

upon the Heir at Law

thall, or fhall not be deemed
a Satisfaction of a Covenant
which the Anceftor entred
into, to purchafe Lands of fuch
a Value. 8o 17093 .

4+ H 2, In
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2. In what Cafe Money which
a Child had received in the
Father’s Life-time fhall not go
in SatisfaCtion of a Portion
given by the Father’s Will

Page 71, 72

3. Where, by Articles before
Marriage, Lands are agreed to
be fettled; a Settlement, and
Devife of the fame, and other
Lands, not purfuant to the Ar-
ticles, although in the Words
of them, fhall not be deemed
a Satisfaction; but the Iffue
thall have his Eleétion at full
Age, and the other Devifes to
be reprifed. 176 fo 184

Scotland.

Whether a Writ of Ne exeat

Regno in the old Form will
prohibit going thither. 196,
197

Sequeftration.

A Sequeftration is fimilar to a |

Fier: Fagias, but is more ef-
feCtual,

Settlement.

See Marriage, Portions,

1. Where a Provifo in a Settle- |
with Confent, |
thall be held 2z Terrorem only. |

ment to marry

212 fo 217

2. Where a Defcent of Lands to |
a Son has been held Perfor- |
mance of a Covenant to fettle |

fo much on him, 278
Specifick Performance. See A-

greements, Bargains, Settlement,
1

22|

Survivor/bip.

1. A. devifes to his Grandchildren
B. C. and D. 1000 /. a-piece,
and the Intereft thereof to their
Ufe; and if any dies, to the
Survivors and Survivor, the In-
tereft to be paid to their Father
to their Ufe: B. dies an In-
fant, then C. dies; the Share
which C. took by the Death
of B. thall not furvive to D.
but go to the Adminiftrator of
B. Page 124 fo 126

2. Adminiftration is granted to
A. and B. A. dies, the Ad~
mmlf’cratlon furvives to B. 127

12

3. The Cuftody of Lunatick’s
Eftate is granted to Baron and
Feme, fhe being the next of
Kin: She dies, the Grant is

determined.

143
4. In what Cafe a Chofe in Ac-

tion, which belonged to the
Wlfe and was not recovered
during the Coverture, fhall go
to the Executor of thc Huf-
band, and not to the Wife
who furvived. 168 o0 170
5. Where a perfonal Eftate of
the Wife is agreed to be fet-
tled in Truftees for Hufband
and Wife, and the Survivor;
a Deed is prepared, but not
executed ; the Hufband dies;
whether the Wife fhall have it
in her own Right. 171 #0173

Tail,
See Dewvife.

1. Enant in Tail cannot be

reftrained from commit-
ting any Kind of Wafte. 16

2. Tenant in Tail after Poflibi-

lity, &c. will be reftrained

from
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from committing Wafte in
Houfes or defacing a Seat.
‘ Page 12
3. Where Eftates-Tail are raifed
by Implication, or not? and
for what Reafons? 9, 14, 262
to 268
4. In a Settlement a Remainder
to C. for Life, Remainder to
the Heirs of bis Body hereafter
fo be begotten, is an Eftate-
Tail; and the Iffue born e-
fore fhall take, notwithftanding
the Words bereafter to be be-
gotten. 31, 32
5. Devife to 4. and his Heirs
for ever, and if he die without
Heirs to the two Sifters of A,
the Devifee ; this is an Eftate-
Tail in 4. I, 2
6. Whether a Feme Covert Te-
nant in Tail, and her Hufband
can, in order to fuffer a Reco-
very, make a good Tenant to
the Precipe, without a Fine.
167

Tenement.

Whether the Word Tenement
will pafs an Advowfon in a

Will. 143 10 145

Term for Years. Sce Effate for |

Years.

Trade. See Embafladors.

Truft and Trufiee.

r. Equity conftrues Limitations

of Trufts as the Law does le-
gal Eftates. 6
2. Difference between executory
Trufts and legal Eftates, or
Trufts executed. 13, 19
3. Trufts Executory to be car-
ried into Execution in Equity

according to the Teftator’s In-
tent, Page 15, 19, 216

4. A Truftee under Will or

Deed ought not to join in any
Conveyance which tends to
defeat the Intent of his Tefta-
tor, &e. 17, 252 to 2062

. The Office of the Clerk of the

Crown in the King’s Bench
held in Truft; and a Note de-
creed to be a fufficient Declara-
tion of the Truft, g7 #0 108

. A Truftee declares under

Hand and Seal that he has
received Truft-Money ; this
turns that Demand into a Spe-
cialty which had been other-
wife a Debt by Simple Con-
tract only. 109, 110

7. Whether a Woman fhall be

endowed of a. Truft-Eftate.
138 20 140

. A Recovery fuffered of a

Truft-Eftate is well enough,
and bars the Remainders. 164
to 167

. Where Truftees to preferve

contingent Remainders for
Children unborn join to de-
feat them, this is a Breach of
Truft relievable in Equity;
and where there is not a Pur-
chafer for valuable Confidera-
tion without Notice, the E-
ftate fhall be reconvey’d to the
former Ufes.

See Devife, {ec. 27, 40. Heir,

fec. 1.

Ulurious Contraél.

N what Cafe this Court will
decree Money paid upon an
Ufurious Contra&t to be ac-
counted for, notwithitanding
the former Agreement of the

opprefled
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opprefled Party to allow fuch
Payments. Page 38 fo 41

Warranty.

HE Court of Chancery will

. . = .
not relieve againft a co will.

lateral Warranty binding be-
fore the Aé for the Amend-
ment of the Law. 237

Wafle.

. This Court will reftrain Te-
nant in Tail after Poffibility
of Iflue extin&, from pulling
down Houfes, or .defacing a

Seat; the like of Tenant for

Life difpunithable of Wafte by
exprefs Grant. Page 12

. Tenant in Tail cannot be re-

ftrained by the Court cf Chan-
cery from committing any
Manner of Wafte. 16

See Devife, Evidence, Le-
gacies, Portions, Trufts.

Writ.

Whether this Court will be in-
‘duced to alter the Form of an

original Writ, to avoid a Que-
ftion in Law concerning its
being either ineffe¢tual; or in-
congruous with an A¢t of Par-
liament, - 196, 197
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