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TO 

My Lord K A l M S. 

MY LORD, 

I T AKE tJ!e liberty of ded.icating 
thefe papers to your lordlhip, ~s 

to the perfon, who not only led me 
into t.he general train of enquiry con­
tained in ~em, hut to who~ any 
merit that may be fo~nd in the coll,­
duB: .of the particulars of that enqui­
ry, juroy belongs. 

I know not whether I £hould have 
moll: ilian1e, or moll: vanity from 
this confeffion; but I feel fo much 
of the latter, that I am perfeCtly in­
different as to the other. 

As the following rhoughts were 
dir~a:ed by your lordlhip, and were 
many of them revifed by the greateft 
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iv D E D leA T ION. 
• Pree-. genius" of our age, I have ventured 
~~~!ef- to publilh thenl to th~ world: I flat­
quieu. ter myfelf they Inay prompt others, 

who have had advantages in any de­
gree umilar to thofe I have had,. to 
trace the laws of their country with 
more fuccefs, than it has been in my 
power to do. 

Many of your lordlhips papers as 
yet unpublifhed, though they were 
open to me, may give room for· the 
publick to flatter itfelf, that whatever 
is deficient or erroneous in the fol­
lowing {beets, will be amply fupplied 
by your lordlhip. 

I have the honour to be, with very 
great refpeCl: and gratitude, 

Your lordlhip's obliged, 

And moll: obedient 

Humble fervant, 

The AUTHOR. 



PRE F ACE. 

T HE following chapters contain .an 
attempt, to trace from the earheft 

feudal times, the great out-lines of the 
laws which relate to land property, in 
England and in Scotland, fa far as they 
are derived from a feudal origin. 

The progrefs of thefe laws, however 
little attended to, is in both countries uni­
form and regular, advances by the fame 
fieps, goes in almoft. the fame dir~aionJ 
and when the laws feparate from each 
other, there is a degree of fimilarity even 
in the very reparations. 

The rights affecting land property, have 
chiefly difiinguilhed the feudal from all 
other laws. Many of thofe rights diftin­
guifhed in that manner, now prevail 
amongLl: us, and the remains of many 
more, may frill be feen and felt. 

Such a progrefs is the more to be at­
tended to, becaufe until the fubjects of 
both countries have a knowledge of each 

others 



· VI PRE F ACE. 
others laws, there never will be a perfeCt: 
union of the two kingdoms. 

Will a fubjed: of the one cQtmtry lend 
money in the other, when he knows not 
by what procefs he is afterwards t9 r~cove~ 
it? Will he buy land in the other country, 
when he knows not what fecurity he is to 
have in his purchafe? An inhabitant of 
Northumberland.makes no- fcrupl~ to buy 
an eftate in Middlefex or Kent, who y~t. 
will not buy the next field to him on the 
north of the Tweed, and peopJe on this 
fide of the border, mak~ as little (cruple 
to lend their money o~ dt~tes, at the moll: 
northern extremities of S~otland, who yet 
will not truft a fuilling, on a Northumher­
land fecurity, at their door. 

I am far from thinking our old laws 
in Scotland, fuould upon ev~ry occa­
fion be overturned, to make way for an 
union with the laws of England. The 
following papers will fuow, that the for­
mer approach to the latter of their 9wn 
accord, and that the legiflature need only. 
let them decay by degrees, inftead of ~ef .. 
troying them at Ollce. 

The 
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The following papers were, however, 
undertaken with another, and a more ex­
ten five defign. 

The fpirit of laws firft fuggefted in 
France, and the confiderations upon for­
feiture firft fuggefred in England, that it 
was pollible to unite philofophy and hif­
tory with jurifprudence, and to'write even 
upon a "law fubjeCl: like a fcholar and a 
gentleman. 

That difcovery being made, it appeared, 
that a law, once fo univerfal, and frill fo 
much revered, during the progrefs of· 
which, men arrived from the moil: rude 
to the moft polilhed il:ate of fociety; a 
law which has been the caufe of the great­
eft revolutions both civil and military; a 
law conneaed equally with the manners 
and with the governments of modern 
Europe; deferved an enquiry in the re­
publick of letters, independant of the pre­
fent and particular ufe of that enquiry, 
in any particular kingdom. 

C HAP. 
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C HAP. 1. 

Hillory of the IntroduCtion of the 
Feudal Syfiem into Great Britain. 

I T is now generally agreed upon, that Germani. 

the Feudal Laws derived their origin 
from the' ancient Germans; under 

which denomination were comprehended 
all the northern nations on the continent) 
who, in vail: bodies, quitted their native 
marihes and forreil:s, and overrunning the 
Roman empire, fettled in it. 

Yet in hiftorical relations of there nati .. 
. OBS, while they were in their own country, 
we are not to expeCt: relations of the Feu ... 
dal Law; for during that period it exified 
not among them: A fpecies rather than a 
peculiarity of manners and inftituttDns, may 
however be oLferved while they were at 
home, which, added to a perfed peculiarity 
of fituation when they fcttled in the con· 
quered countries, was the caufe of a iynem 
of laws and politicks, the moll: peculiar 
that ever appeared in the hiftory of man­
kind; a fyftem eil:ablifhed by everyone of 
thofe nations, however different in t i:eir 

B dialee1s, 



2 IntroduClion 

dialects, feparated by feas and mountains, 
unconnected by alliances, and often at en­
mity with each other. 

The thought of difhibuting among a . 
conquered people the lands they have con:­
queredj and of annexing to the gift, a con­
dition of military {ervice, is iii itfelf an ex­
ceeding. fimple one; accordingly we learn 
from hiftory, it has been often reduced in­
to practice, as ·among fome of the Roman 
colonies on the confines of the Roman em­
pire, among the Timarriots in the Turkifh 
empire, and among other nations: :aut 
there were peculiarities attending the con­
quefts of the German nations, which never 
did attend thofe of any other conquering 
people; and without a pe~uliarity of caufe, 
there never will be a peculiarity of effect. 

The Greek and Carthaginian colonies 
came from republicks; if they did not pre­
ferve a dependance on their native country, 
they at leaft preferved a great connection 
with it: They went out in fmall bodies, 
and as fuch they.formed themfelves into 
republicks. Equality among the citizens 
had been a rooted and political principle 
v\,·ith them at home, it became now, from 

their 



oj Feudal SyJleln. 3 
their fituation, frill more the natural and 
confifrent principle of their union. _ 

The various conquells of Afia by Afia­
ticks, have beep made for one man, and 
not for a people, and therefore franding 
armies have always been kept ~lp to fecure 
them. 

In the conquefr of Afia by Alexander, 
neither he nor his' army fought for habi­
tations, but for dominion and glory: That 
dominion was pre[erved by armies and ci­
ties, he and his [uccdfors were honoured 
with the names of the cities, and together 
with the ancient revenues of the frate, re­
ferved to themfe!ves the military and politi­
cal adminiilration: The armies found a re~ 
fuge in the cities for themfe!ves and their 
plunder, but the ancient inhabitants pre­
ferved their land property and their laws. 

The Hebrews in Canaan followed diffe­
rent principles of conqueft; they extirpated 
the ancient inhabitants, infread of affoci­
ating with them. 

The modern European colonies are kept 
in fubjeEtion, not only to their native coun­
try, but even fometimes to particular bodies 
of merchants in it. They are confidered 
merely as inftruments of commerce, and are 

B 2 there-



4- IntrotiuElion 
therefore in general left to be regulated by 
the laws and police which chance to prevail 
in the different countries from which ther 
are fent: Their principles ci fettlement are 
not determined by the natural circumfhm­
ces of the fettlement itfe1f, but by the views 
with which they are fettled. 

The Romans, who extended their em­
pire further than all other nations, pre­
rerved their conquefts too by colonies; but 
as the members o·f them were for a long 
time taken from the dregs of the people, 
they went out without any extenfive fub­
ordination; afterwards when the foldiers 
conftituted the colonies, and paid military 
fervicc in return for their lands, they had 
indeed a regular fubordination; but then 
their conneCtion with their native coun­
try was not broken, and be fides they were 
in continual danger from incurfions of the 
enemy: In thefe circumftances, it was not 
natural the poffdlions {bould be hereditary; 
fOf in the fucceffion to a vacant poffeffion, 
bravery, where bravery was fo necdfary, 
would be preferred to the relations of 
blood; nor would the preference be com­
piained of by men having conneCtions with 
anJth~r country, and ftill confidering Rome 

a$ 



oJ Feudol S;f/em.. 5 
as the feat of their fortunes. Accordingly 
none of the lands given under the condition 
of military fervice, to the members of thefe 
colonies, went in defcent; a few given by 
the emperor Severus excepted, and which 
rather were ordered to defcend, than in re-
ality ever defcended to heirs. 

In almofr all thore various tranfinigra- . 
tions, it is obfervable, that the conquerors 
either conformed to the civil laws of the 
conquered people, if they left a people at all; 
ref erving to themfelves the political and mi­
litary adminiftration; or they retained their 
own laws among themfelves, leaving to the 
conquered people the enjoyment of their~. 
The reafon was, a contrary regulation 
would have been either impofllble for them 
to compafs, or ufdefs when compaffed. 

On the other hand, in everyone of thofe 
various circumftances, the iituation of the 
Germans was different: As there was no 
general fyftem of government in their own 
country, they had been [ubjeCted in their 
various diftriCts, to that chieftain, who 
could do them moft good or moft hurt: 
When they iffued abroad then, tbey went 
rather as a band of independant clans, than 
of independant members, wit.~ a fpirit of 

B 3 oli. 



6 IntroduClion 

oligarchy, and not of equality.~Simple 
both in their manners and in their views, 
they could have no conception of a ftand­
ing army, with the expence, and difcipline, 
and refources neceffary to fupport it: On 
the contrary, having quitted their own 
country in vaft bodies from neceffity, and 
being in queft merely of a habitation, they 
took up with the more fimple thought, 
of fpreading themfelves all over the coun­
try, among the ancient inhabitants.-As 
the nations they conquered were more ~u­
merollS, fo were they likewife more polifh­
ed, and expert in arts than themfelves; 
therefore they durft not put fuch nations to 
the f word.-U nacq uainted even with com­
merce itfelf, they were frill more unac­
quainted with the refinement of being made 
the inftruments of it to others.-'-As long 
as the moft diftant views to their native 
country remained, and as long as conti­
nual danger obliged them to be ready for 
continual defence, the poffeffions it is true, 
upon the death of tenants, could not regu­
larly defcend to their heirs, who perhaps 
"yere not able to defend them, but would 
be given to thofe in general, who appear­
ed the moLt likely to be' able to do 10; yet 

3' when 



if Feudal Syjlem. 7 
when in cour-fe of time that connection 
came entirely to ceafe, and this bravery 
was not fo continually nece{[ary, then the 
po{[effions we are fpeaking of, in contra­
diction to all others in the hiftory of the 
world, which have any refemblance to feu-
dal ones, became hereditary.-Being an 
army, thefe conquerors naturally fell into 
a fubordination in their fettlement: Vali-
ant, their genius as well as fituation I led 
them to inftitutions, which made it an obli­
.gation upon almoft the whole body, to be 
ready at a military call; and. that fettlement, 
fubordination, and obligation to military 
fervice carried in themfelves a fyftem of 
laws, without the plan of a legiflator, 
which, however the laws of the conquer-
ed people might for fome time fubfift, could 
not in the end but fwanow up all the 
laws. of all the countries where it came. 

N atllrally fond of the inftitutions of our 
anceftors, we are apt to make this fyftem 
the refult of the moft confummate political 
prudence and refinement: But regular and 
extenfive as the fabrick became, it was no 
more originally than the very natural con­
fequence of very natural caufes: In invent­
ing other caufes~ we only deceive ourfelves, 

B 4 by 



8 lntrodu!lion 
by carrying the refined ,ideas of our own 
age, into ages too fimple to be capable of 
forming them. 

Saxon,. It has been long difp' ,.ted among Anti .. 
quarians, at what time the feudal fyftem 
was firft introduced into En;;land. While 
fome have been pofitive, it was eftablilhed 
amon$ the Saxons; others have been as 
poiitive, it was firft introduced by the Nor .. 
man conqueft. 

Thefe opinions, by certain conceffions, 
on both fides, may perhaps be reconciled. 

The Saxons in their OWft country, h?d, 
like all the other German nations, their 
princes and chieftains; they had likewife 
their 11aves, who ferved them not as dome .. 
fticks, but as labourers of land, for which, 
when given to thefe naves, they paid in 
return a certain quantity of cloaths, and 
corn, and cattle. When fuch a people fet­
tIed in a foreign country, it is naturally to 
be expected, that certain portions of the 
land would be referved for the prince, and 
the reft parcelled out among the chieftains; 
that in order to prevent difputes about li­
n:its, and to make the deed more formal, 
thefe 1aft would have their lands point~ 
cd Qut to them by the princel in prefence 

of 
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of the other chieftains, and when writing 
came into ufe, pointed out to them by a 
charter; and that both the prince and chief ... 
tains again would fettle upon their lands 
theIr followers of an inferior degree, and. 
their naves. 

At the fame time we are not to imagine 

9 

that the whole land of the country was fo 
diftributed, or fo holden. The '* Germans • L'Erprit 
. f h . ft Ir. d h des loiL In none 0 tell' conque s auume t e pro- Lib. 30 • 

perty of the whole lands to themf~lves, the Cap. 9. 

fuperfluity would have been burdenfome; 
fuch of the ancient inhabitants then, as were 
allowed to live in the country, kept their 
lands on the ancient footing j fuch of the 
intruders too, as were not attached to any 
chieftain, taking pofi(~ffion of any vacant 
land that they found, enjoyed it on the 
fame footing i both of them held their pof­
feffions at 11rft without grant from the 
prince, and when writing came in, likewife 
without writing. 

But then, as it was neceffary to reduce to 
[ubjection, under govcrnmellt, in a political, 
thofe, who were not fubjeCted in a feudal 
capacity, the king fent his own officers to 
judge, and to lead to waf the poffefIors of 
thefe Iall lands, in the fame manner as the 

chief.., 



1-0 IntroduClion 
chieftains judged, and led to war the peo­
ple "dwelling upon the lands, which had 
been granted, in a feudal form, to them. 

The diftinCtion between lands held on 
the ancient, and thofe held on the new "and 
feudal footing, is obvious, and marked with 

• L'E~prit precifion in the earlier French * law. Lands 
d~5 fOlx. of the former kind were called Alleux, the 
Lib. 30. 
Cap; 17. officer fent to command in them was called 
18,20. Count, thofe living under his jurifdiCtion, 

and poffeffing fuchlands, were calledLibres, 
or in Latin Liberi,and often Milites, and were 

R Ii defined to be; t Celles qut" 11e recognoijfent 
:utt.~~~m·fuperieure in jeodalz"te, et ne font fujets a fat"re, 
Art. 102. au a payer aucuns droits jet"gneuriaux. Such 

lands were claffed into counties, there again 
into vills, and thefe laft into hundreds; over 
the vills Vicarii, and over the hundreds Cen­
tenarii were placed, the latter to aCt under_ 
the former, and both to aft under the Count. 
Lands of the latter kind were called Feodaux, 
thofe holding them were called Leuds, i. e. 
Lords; the Leuds judged their own people, 
and led them to war; their lands were not 
contained in the divifions 'and fubdivifions 
of the counties, nor were their people fub-

tMarculf. jeer to the officers of them.-- t Marcul­
~:~~;:I~'l~" fus preferves the very form of converting an 

allo-
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allodial into a feudal efiate.-At a much LtEfpirit 

later period of the feudal fyfiem in Italy, t~!oi~ .. 
the Allodia and Allodiarii make no inconfi- Cap. t & 

derable figure in the books of the Fiefs; and 14' 

in the earlier feudal hifiory of all Europe, 
the diflinction betwixt the Allodia and Be-
nejida, the lords and the counts, the free-
men and vaffals, is without difficulty to be 
feen. 

When this difiin3:ion was fo univerfal 
among other feudal nations, during the 
Saxon times, is it to be believed, that it did 
not fubfift among the Saxons? It did fubfift~ 
and is to be found in the celebrated, though 
hitherto ill underftood diftinCl:ion, betwixt 
Thain Land or Boc Land, and Reve Land 
or Folk Land. 

Land granted to the 'Ihains or Lords 
was called 1'hain Land; Allodial Land, over 
which the king's officer, called in the Saxon 
language, Reve, and afterwards lherriff, had 
j urifdiction, was called Reveland. Again, 
land of the one kind being held by a char­
ter, was at other times called Bocland, that 
is, book land; land of the other kind being 
held without writing, and in the ancient 
manner, and moftly by the ancient inhabi­
tants, was at other times called Folkland. In 

a mul-
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• Leg. a multitude of the Saxon * laws, thefe two 
Alfrid. fpecies of lands are continually fet in oppo-
Cap. 37· fi . h h Leg. Ead. ItIOn to eac ot er. 
Leard. This produced the difrinaion between 

. z. the proprietors of Bocland, called Thegen, 
that is, lords, with the Theoden, who were 
thofe under them; and the poffeffors of F olk­
land, called CopIes, that is, counts or earls, 
with the ceorles, who were thore under them. 

t Lex de A t law of lEthelftan, in enumerating the 
gJee~tish' et orders of the frate, fays, Et ihi erant quili-

gls o· . 
IIOribus .in het, pro Jua ratIone, cople et leorle, 7'hegen et 
~i:i{~~lt. 'fheoden; which firft Lambard juftly tranf­
Lund. lates by the word Comes; and a law of 
t Lex'Ina king tIna, fo far back as the 688, makes 
,6. mention of counts or earls, and of their 

counties. 
The poffetfors of allodial lands are, in 

the language of thofe times, to be likewife 
underfrood, by the general word made ufe 
of in the French law, Lihert', fet in oppo­
fition to the naves, and to the tenants uu­
del' the dominion of the Thains. As in the 
FreIlch law too, the Libert" were defined to 
be, Gelles qui 1ze recognol!fent fuperieure en Pea .. 
datite, fo in Dooms-day, the Liben· are ex­
preffed to be, thore qui ire poterant quo vole­
bant, men, in iliort, attached to no lord in 

a [eig-
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a feignoral, but to the king alone in a p~ 
litical capacity; though from the fame book 
it appears, that they often, for their great. 
er fecurity, put themfelves under the pr~ 
teCl:ion of fome lord. 

The Folkland was divided and fubdivid­
ed into Counties, Try things, called fmce by 
corruption Rideings, and Hundreds, and 
over thefe divifions the king's officers, in the 
fame manner as in the French law, were 
placed in their orders. Many Saxon laws 
defcribe thefe divifions, and the 35th law 
of Edward the confetfor, near the end, e­
numerates the offl,cers fet over them to be, 
Vice comItes, et Aldermani, et Prepojiti Hun­
dredorum, correfponding to the Comites Pi'c4-
rii and Centenarii of the French, and fet in 
oppofition to· the lords, who immediately 
follow them in the enaCtment of the law: 
Barones llJero qui fuas confuetudines habent, et 
qui fitam habent curiam, de jill'S hominibus 
llJideant, et fie de iis agant, et omnia rite 

radant. 
As the judge of the Thain land was the 

Thain himfelf, fo the judge ordinary of the 

13 

Reve land or Folkland was the '* Reve or· L. Ead­

Shirrive, and the court in which this laft weardi II. 

judged the freemen, feparate from that 
court in which the Thaine judged his peo-

ple, 
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·.L, Ead· pIe, was fometimes called the Revemote "* or 
t~r ~~ut. Scyremote, and at other times by it is to be 
17, underfrood even the Folkmote. 

As in France the form of converting al­
lodial into feudal eftates is to be traced, fo 
in England great part of the book of 
Dooms-day is taken up with an account of 
the converfion of the former into the latter. 
From the fame book it appears, that feudal 
often returned to be allodial eftates, as for 
example, from the defect of heirs, ana re­
turned to the fubjeB:ion of the king; tho' 
he was fometimes cheated of the cenfus laid 

t Dooms. upon them: t Hac terra Juit tempore Ed­
cay, Tit. wardi '['hain land, Jed pqJlca cOllverfum efl in 
liercford'R I d 'J d' I ' , d'~r; e"JC Ian , et laem tClmt tegatt regIS quo lPJa 

I terra et cenfus qui inde exit furtim aufertllr re­
gi, is a return often to be found in that book. 

I am fenfible, this account of the diftinc­
tion betwixt Folkland and Boeland, is dif­
ferent from the various accounts given of 
it by modern hifiorians, and lawyers, and 
antiquarians; but I appeal to the nature of 
the German conq uefts, to the analogy of 
la w in neighbouring nations at the time, 
and to a general vit:w of the furefi guides 
in this quefiion, the Saxon laws themfelves. 

Among the Saxons then, though a great 
part 
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part of'the lands of England were held by 
a feudal tenure, yet many of them conti-
nued frill to be allodial. 

And even in thole which were held by a 
feudal tenure, the feudal relations were far 
from running in that regular fubordinati­
on, which, with after-ages, made the feu­
dal connections and dependancies fo com­
pleat, in the efrablifhment, and extenfion of 
the rights of the rear vaffa]s. 

Two things were great bars to the pro..: 
gre[s of the rear vaffallage. In the firft place, 
when the lands given immediately by the 
king, reverted to him, as they frequently 
did, either by the crime of the yarra], or 
from the· limited defrination of heirs; if the 
rear vaffal had not fallen with the principal 
one, the king would then have loil: the pro­
fits of the reverfion. In the next place, the 
lords were too fenfible of that indepeu­
dance, which arofe to them, from the here~ 
ditary enjoyment of their eftates, to beftow 
the fame power of independancy on thofe 
below themfelvcs. Both the king and the 
lords then found their advantage, in limit­
ing the interefrs of the rear vafl~Ils. 

Accordingly, it was late *' in the French d· L'LEf~rit 
1 J: ... : f d es OIX. 
aw. before the rear FIe s were made e- Lib. 3" 

fcend- Clp. z5· 
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t A(fur. 
de Gell. 
Alfred. 
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IntrMuc/t'on 
fcendable to heirs. In * Italy, at the time 
the books· of the Fiefs were wrote, the crown 
vafials could give in fee; but then thofe to 
whom they gave, could not give again un­
der themfelves. Among the t Saxons, the 
kings did not grant the earldoms, &c. ari .. 
fing from territorial powers and emolu­
ments in defcent; the lordihips were in-
deed granted to the lords and their heirs, 
at, a moi'e early period among this people, 
than in almoft any other fiate in Europe j 
but then there is not the leafi reafon to be­
lieve, that the grants under thefe lords were 
at all hereditary: for though we fee by 

t Spill. t charters far down in the Saxon times, that 
'~nures. fome of the book lands were granted by the 
~ap. s6 .. proprietors, to people under them, for ma-

ny different fervices, in the form of a char­
ter, and for one, two, or three lives; yet it 
is obvious that thefe grants were of the na­
ture of Leafes, not of Fiefs, and the pof­
feiTors of them were tenants, not rear vaf­
{also 

Again, in the conneftions even between 
the king and his immediate vaffals, or the 
lords, the tye was but flight among the 
Saxons. In the hereditary poiTeffion of the 
grant m~de fecure to the crown-vaffals; in 

the 
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the feudal form of the grant through a 
charter; in certain heriots and profits paid 
on change of heirs; and in the obligation 
to certain military duties; the out-iines of 
the feudal [yflem may be [een: but that in-
finite variety of rights, arifing from the 
dofer union, betwixt the king and his vaf-
fals, and from the [ubordination of that 
union defcending through the yarious ranks 
of the nation, was as yet not known. 

N or is this backward flate of the feudal 
inftitutions among the Saxons to be won­
dered at: the feudal [yfiem WaS not efla­
blilhed at once, in anyone kingdom of Eu­
rope; the Saxons befides were a cruel, and 
extirpating race; inflead of fettling them­
felves, and fpreading peaceably among the 
Britains, thofe laws, which that fettlement 
would have necel1arily involved in it; they 
put: many of them wantonly to the fword, 
and drove many more into France and 
Wales. Thus more land being vacant than 
the Saxons could poffefs, their chieftains 
would not for a grant of land, fubmit to 
the revere feudal regulations; add to this, 
that the princes who came over, being ra­
ther plunderers than princes, their atten­
dants were, and continued to be, rather 

C afro-
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affociates of, than fubjeCled to them; and 
from thence arofe betwixt the princes and 
the chieftains, that degree of equality, which 
is fo contrary to the Feudal Syfiem, and to 
the rights of the fuperior lord. 

Normam. William the Conq ueror came from a coun­
try where the greater power of the prince 
had fooner confiituted the feudal fervices, 
and emoluments over the crown-vaffals, and 
where a longer duration and fmaller inter­
ruption of the feudal principles had given 
time and room for the rights of the rear-vaf­
falage to ripen. He introduced many of the 
laws of his own country into his new domi­
nions: By the number and variety of thefe 
laws, the infinite number of grants made by 
him and his followers, the language of the 
feudal books which he made to fubplant that 
of the Saxons, and many new forms and terms 
in which it was made neceffary to manage 
all difputes in law, at a time, when every 
judge was a Norman, and almofi every diC .. 
pute in fome degree a feudal one; occafion 
has been given, for the opinion, that this 
prince was the firft who brought the Pri­
mordia of the Fiefs into England. 

Three general alterations were made by 
'''illiam, which, by their important effeCts, 

have 
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have dazled Antiquarians, and led them in-
to that opinion. 

In the firft place, he altered the nature 
of a good deal of the land in the kingdom; 
by abolifhing the diftinaion betwixt allo-
dial and charter land. A great part of. Doomf. 

'* Doomfday is taken up with an account of . day. 

the converfion of the one into the other; 
and moft of thofe lands, as well as of all 
the other lands in the kingdom, he made 
to be held by military tenures or knight-
fervice. This he carried fo far, .as to fub-
ject the church-lands to the fame fervice, 
and t fixed the number of foldiers which t Sell. 

e\'ery bifhoprick and abbey fhould equip Cod~ lei:-
for the war. vel. 

Again, the diftinCtion between allodial 
and feudal land being defiroyed, the great 
offices which were founded on that diftinc­
tion, fhould have fallen too: But William 
prevented this: From the greater progrefs 
of the feudal fyftem in his country, the 
earldoms were become hereditary, and were 
held of the fovereign by a feudal tenure: 
the counts again had fpread the fame fyfi:em 
under themfelves, and made the freemen 
hold of them by the fame tenure. Now 
William, in imitation of thefe great feigno-

.C 2 riei 
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" Spell. ries of his own country, * attached large 
Cod. leg. territories to the title of Earl, in England, vet. .... 

and carrying the imitation of the fame 
feignories frill further, made the earldoms 
hereditary; by this alteration, thofe ho­
nours, which among the Saxons were on­
ly official, and during pleafure, became 
now feignoral and perpetual. 

But the great alteration which happened 
in the time of William, or in that of one 
or -two of his fuccefiors, was: That not 
only thefe great offices were made heredi­
tary, but that the whole fiefs of the nation, 
as well thofe holding of the great officers, as 
thofe holding of the lords, became fuch; in 
{hort, the rights of the rear-vaffals advanced 
to the fame degree of firmnefs, with that of 
the more immediate vafTals of the crown. 

The greater prcgrefs of the feudal fyfrem 
had efrablifhed thefe rights in Normandy, 
and they were by the conquerors tran[­
planted into England: in confequence of 
this, all the effeas which nece{faril Y 11!ufi: 
follow a general extenfion of this kil~d) do 
immediately frart up in this reign, or in a 

I- v l~g. reign or two after. Thus the term t vava[­
Gul. lex four or re<1r-vafial we find immediately in 
t;~n~ !~g. th;: laws of the Norman princes.--Thus 
lc:x ';- & homage, 
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homage, if not introduced by William, had 
at Ieafr, all its ceremonies afIigned it by 
him;* and which ceremonies became ne-. Com­

ceffary to preferve the memory of the te- p~r,e. . 
. . 1 h' f L Elpnt Hure, at a tIme, W len not t e heIrs 0 a des \oix. 

few great thanes holding of the king, as lib. 3 I. 
. I . b I l' f cap. 3 z. 
In t le Saxon tImes, ut tIe lelfs 0 many 
thoufand vaffals holding both of the king 
and fubjefrs, were claiming poifeilion, and 
could no longer even by the lafr be n:fufed 
it.-Thus the right of eCcheat to the lord 
was foon after efrablilhed, over the rear­
vaffals, whore holdings were become by 
that time hereditary:-Thus the ward and 
marriage of the heir, of which, as Sir 
Henry Spellman t proves, there are no t Spell. 

11: • I Sid 1 . h tenure· veuIgcs 111 tIle axon aw~ an to w lIC cap. I~~ & 

indeed, the indepelldancy of the Saxon 15· 

thanes would never have fubmitted.;. we 
find, quickly taking place, among the Nor-
mans, taking place in favour both of the 
king as fuperior lord, and of the fubject as 
fuperior lord; in favour of the king, who 
had pO\ver to inforce them, and in favour of 
the fubject) who when he granted his land 
hereditarily under himfelf, had been accu-
fromed in his own country to demand, and 
thought he had a right to demand, the fame 

C 3 inci,.. 
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Hen. I. 

L. I. 

Scotch. 

IntrodvElion 

incident, from his vaffals, ill return.-The 
~vard of the heir, we find from Clandville, 
fully eftablilhed, ill the reign of Henry 
11. the mar:riage of the heir, which in its 
efrabliihment could only come after the 
ward, is referred to, iu the laws of Henry 
I. as a law fubfifting in the time of Wil­
liam Rufus, the immediate fucceffor to 
William the Conqueror; and this char­
ter of Henry 1. too, it ·is obfervable, or­
dains, that· all fubjeCl: fuperiors ihall ob­
ferve the fame regulations with refpeCl: to 
their wards, which that prince there pre­
fcribes to himfelf, with refpeCl: to his own. 
* Et prcecipz"o ut Barones mei jimz"Nter fe C011t:"­
neant ergo jilios et jilias hominum Juorzttn. 

The quefiion at what time the Feudal 
Syftem was firft introduced into Scotland, 
and by what fieps it advanced, is much 
more difficult to be Colved. The Engliih 
have the lal.VS of their Saxon kings, they 
have charters too as far back as the 694; 
but the Sc()tch have no fyfiem of their law 
be fort: that of David I. who began his 
reign an no I 124; nor charters before the 
time of IVIalcolm III. who began his an110 
10 57_ 

In coniequence of there defects, it 1S frill 
I a dif-
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a difpute in Scotland, whether the feudal 
law was efiablifhed there, as early as the 
reign of Malcolm II. 

Perhaps by certain conceffions, the dif­
fering opinions concerning the origin of 
the Syftem, in this part of the iiland, may 
be likewife reconciled. 

The Feudal Syfiem, we have feen, was 
not eftabliihed at once in England, but by 
degrees; the fame was its progrefs in every 
other country in Europe. Further, the 
principles of the fiefs were. fettled by a 
conquefr in every country where they 
came, and in proportion as that conqueft 
was perfeCt or imperfect, they acquired a 
firmer or lefs firm footing. Laftly, it is l 

plain not only from facts handed down by 
hifiorians *, but likewife from the famous. Craig. 

account t of the laws ·of Malcolm, prefixed li~, 1. 

h R · 11K ',,17 d h dleg. 8. to t e egzam .m.ajf!J.atem, an t e terms n. z, & 3. 

made ufe of in that account, that before his &t Lnota:. 
. ego 

reign, fome of the feudal charaB:enfiicks Male. 

were known in Scotland. 
It is probable then, that before the reign 

of that prince the Primordia of the fiefs 
were advanced in much the fame degree in 
Scotland, as before the time of William the 
Conqueror they were advanced in England. 

C 4 They 
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They mull: have taken their rife from fome 
conquefr, made by nations of German ori­
gin, in the lower parts of Scotland; and 
fi'om thence been extended to the more 
mountainous: for thofe nations, wherever 
they went, by their fubordination of ranks· 
in conquering, and their divifion of the 
conquefl: when made, laid continually a 
foundation for the feud::.'! firueture to rear 
itfelf upon. 

It was Malcolm then who put the laft 
hand to, and wmpleated the feudal ihuc­
ture: That politick prince brought the 
fyfiem to completion by art *'; by the con­
verfion of the allodial into feudal lands, 
expreffed by Fordunt, and the laws of Mal­
colm,t as an alienation made by the king 
of all that land not yet difpored of, which, 
in right of the crown, was deemed to be­
long to the king; by the prudent difrribu­
tion of thofc§, and of the real /I crown­
lands, among his nobles; by titles of ho­
nour attached to feudal grants; by mak­
ing all donations of forfeitures in the feu­
dal form; a cu!l:om which all his fuccef­
{ors tco followed; by the far greater pri­
vileges of the king's valTaI, than of the AI­
Iodiarius, one of which was in mofr na-

tions 
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tions of German origin,* that a greater. L'Efprit 

compofition was exaCted, and paid, for d
l
, ebs loilC. 
I , 31. 

raking a way the life of the fonner than of cap. 8. 

The latter; by that fecurity of poffeffion 
which the introduction of charters confer-
red, and which all were fond of acquiring: 
And lafily, by that influence, which the 
example of all neighbouring nations, could 
not but hav.e upon his people~ 

The words of Fordun defcribirig the fta,te 
of the kingdom, prior to'the time of Mal-' 
colm in Scotland, and the alterations made 
by that prince, contain the outlines of the 
ftate of the Feudal Syftem among the 
Saxons, and of the alterations made upon 
it by William in England: t Antiquiius t Ford. 

,r; fi' d 'I' 'b lib 4 'vero conJueverant reges, . uzs are mlttt us, cap, '': 
plus aut minus de terris jilis, in Feodifirmam, 4.) 

aliclYus j"Jrovincice portionem vel 'I'hanagium. 
Nam eo tempore, totum pene regl1Um divide-
batur in '1hanagiis, de quibus, cuique dedit, 
pr? ttt placuit, vel jingulis aJ1nis ad jirmam, 
ttl agricolis; "vel ad decem al17zorum, flu 
vigil2ti, flu 'Vitce terminum, cum UllO faltem, 
alit duobus hceredibus, ut liberis et generojis; 
quibzijdam itaq!le, fed paucis, ill perpetuum, ut 
militibus, 'I'hanis, principibus. Malcolmum 
tzutt!1n in d?nis ita largzmi fuijfe, ut cum 

omms 
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01nllis totius regn;, eertas r(gioJ1cS et pra­
Vil1cias, ritu prifi:ormn, in propria pql1cjJiol1e 
tenuerat; nihil inde pqfJidcndum fibi ret inuit, 
preeter montem SchontZ. 

In return for thefe favours, and in CQn-
o fequence of the foundations which were 
laid by this prince, the ceremonies of 
homage were eftabli!hed, the incidents * 
of ward and marriage were conferred; and 
in fituations of both nations ripe for the 
Feudal Syftem, the natural cOUl-fe of things, 
and -the prudence of the Scotch monarch, 
brought about in one part of the illand, 
what the violence of the En..glilll monarch 
had before inforced in the other. 

C HAP. 
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C HAP. II. 

Hiftory of TEN U RES. 

SEC T. I. 

A s the principles of the Feudal Syfiem Species of 

were founded in conqueft, as all its tenures. 

relations tend eo . to preferve and defend 
that conqueft; fo at fuft almoft aU Fiefs 
were held by military fervice. In the Military 

Saxon times even the grants to religious tenules. 

houfes were burdened with the charges of 
military expeditions, and the repairing 
bridges and caftles. 

This connection betwixt the nature of a 
fief and the military fervice, was underftood 
to be fo neceffary, as to laft even till the 18t-
eft times in the law. '* In England, before the .Wright's 

twelfth of Charles II. if the king had granted tenures, 

lands without ref erving any particular fer- ~~i~~:' 
vice or tenure, the law creating a tenure for voce ti) 
him, would have made the grantee hold by nure ( • 

knights-fervice; and in Scotland, before the 
20th of George II. all lands were prefumed 

to 
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s,)cc~ge 

teollH'. 

Hi/lory 
to be holden ward, that is, by knight-fervice, 
unlefs another holding was expreffed. 

In all the German fettlements, after the 
divifion of the conqueft, both the princes 
and the chieftains diftributed their iliares, 
partly among the braveft of their follow­
ers, who in return were to attend them 
in ... iar; partly among fuch 'as inclined to 
be hufbandmen, called in the compilement 
of the Conferror's laws, Sokmen, from 
whom they received in return certain 
quantities of corn and cattie, and doaths; 
and partly among their Daves, called in 
the' fame compilement Villains, who la­
boured the ground for behoof of their 
mafiers. 

The contempt which in thore martial 
ages, was entertained for every man who 

• Vid. ,'vas not a foldier, .~ brought the Sokmen 
Sptllm. very much upon the fame footing with 
glr.if. vOCe' 1 J • 1 . 1 f d lIe Socman- t Ie VII ams. A 3W 0 E wan tIe 011-
~~L>O' feffor t puts an equal valuation on the 
Ed.L~·lz. life of a Sokman and of a Villain, klan-

bote in Danelaga de Villanno et Sockmanno, 
1:1 oras. 

Hence, during a long time in the feudal 
fett1.f'mem, the poffeilions of the hulband­
n:en were rather !cafes than feuds, and the 

poITcf-



oj 'I't!llltreS. 29 

poffeffors of them rather tennants than 
vaffals. They were defpifed in the com­
monwealth; in every different nation they 
had a different name of bafene[s, as in 
France that of Roturiers, and in Britain 
that of Sokomen; they ,were fubjeCted to 
the meanen: fervices, and, as appears from 
the book of Doomfday, were inconfiderable 
in numbers; they bore no part in the coun-
cils of the nation; thofe who held of the king 
in capite, by knights fervice, being the only 
vaifals who were originally admitted into 
thefe; even the price of their lives was efiima t-
ed very low in the law; and at a period when 
the poifeffions of the military va11als were be-
come hereditary, thofe of the hufuandmen, 
as appears from all the Saxon charters*, to • Vic. 

fuch people were either during pleafure Spellman 
).. ' 01 tenures. 

or at moa for lIfe or lives. 
But in procefs of time, there hulband­

men having continued long in poIfeffion 
of the land, and during a more fettled 
flate of affairs, being grown into efl:ima-' 
tion in the commonwealth, began to 
claim, and with little oppofjtiol1, an inheri­
tance in the land: this claim made good 
cau[ed Soccage to be confidered as a regular 
tenure, and gave firmne[s to it as fuch. 

As 
3 
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As the times too grew more peaceable, 

and the new conquerors were more fafe in 
their conquefis, fuperiors run very much 
into the practice of exchanging that mili­
tary fervice, which was no longer of the 
fame ufe as formerly, for the fervices of 
agric~lture. 

Further, the fame peaceable manners, 
made the minds of men be {hock'd with 

• Lyttlet. the bondage of their fellow~creatures; * 
fe~ 204· Villains were infranchifed, the £1avifh te-
et leq. f . h' h h . 
Mad. nure 0 VIllenage, W IC ad ,taken Its 
~~r;'\~t~' name from the objects of it, was deemed 
Manumif. to be too fevere, and by degrees was con-
non,of d . S b villains. verte mto occage, a tenure etter accom-

modated to the more civilized difpofitions 
of mankind. 

Thus the tenure by knights-fervice, and 
the tenure by villenage, the one fin king, 
and the other rifing in dignity, falling both 
gradually into the ballance of Soccage te­
nure, this laft extended itfelf daily in 
Great Britain over land-property. 

The extenfion of Soccage, was a devia­
tion from the original feudal relations; 
the alterations in' the rents of Soccage 
were the effect of an equal de\'iation from 
feudal manners. 

Lvt-.. 
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Lyttleton obferves, t that vaffaIs by 50c- 1- Lytt_ 

-d . - 11 h nIl. . f 1 fea. 119-cage, pal ongma y t e a~lua lervlce 0 tue 
plow, in lieu of any other rent, and that from 
thence they got the name of Soccomen. 

But afterwards, it appears, that they 
came to pay a certain rent in corn and 
cattle. According to Sir Henry SpelI-
man*, the word Farm or Feorme, which. SpelllD~ 
we now ufe for rent, fignified antiently tenilre" 

cap. 7-
corn and cattle) and Gervafs t of Til- t Seldca. 

b~ry relates, that he has himfelf, in the ;~1~~3. 
reign of Henry I. feen feveral of the . 
king's vaffals, driving their rent of corn 
and cattle to the king's court, but that 
the fame prince going abroad, and hav-
ing occafion fOf money, fent people 
through the kingdom to value the rents, 
and that in each earldom a vicari us was 
placed, to bring thore rents converted into 
m~mey, into the exchequer. 

The alteration made by this prince, 
was made by a great many other fupe­
fiofs, who not refiding on their eftates, 
as fuperiors had done in the fevere ages 
of the Fcud:ll Syftem, were glad to ex­
change the original duty' of military fer­
vice, for the fervice of agriculture; and 
that afterwards for the payment of corn 

and 
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• Lyttlet. and cattle, and that at Iaft for the pav­
fect.119· f . ft dii f *' 120. ment 0 a certam ate um 0 money . 
Rurgage. Thus in the original feudal eftablifh-

ment, it appears, that almoft the whole 
commonwealth would be divided into two 
claffes of men; the foldiers and the hu[­
bandmen: The firft of which, by their 
tenures, were bound to confront danger, 
and the other from intel1ine broils or fo­
reign invafions, were continually expofed 
to it. The moil: martial nation however, 
muft have fome artificers attending them; 
but thefe, unable to brave the dangers to 
which the other two bodies of the nation 
were accuftomed,. and feeing no fecurity 
for themfelves in the country, either re­
tired into the anticnt Roman towns, or 
built new towns for themfelves. 

At firft defpifed among a nation of 
warriors, they were in the meaneft con­
dition: from a view of the fituation of 
the towns of England in the book of 
Doomfday, it appears, that the inhabi­
tants of them were anciently a mixture of 
people, either in the demea[ne of the king, 
and confequently tenants at will; or in 
the dominion of a variety of lords; or 
Lib!:";";, who had found they could not 

live 
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live without putting themfelves under the 
more immediate proteaion of the king, 
or of fome lord; and that all of them 
were under the jurifdiCl:ion, either of the 
king in his burghmote, or of fome lord 
in ~is court, artd payed a cenfus and 
taxes to the bailiffs, cal1ed Portreves, of the 
one or the other refpectively. The famous 
charter of William I. to the city of Lon:-
don *, is no other than a mere inftrument· Holingf. 

of p'roteCl:ion; the mighty privilege he heal d. 
, vo. 3. 

confers upon the citizens is, that they fo1. 15~ 
lhall be law worthy, and that they lhalI 
be capable of inheritance. 

Even in thofe times however, it appears, 
that both the princes and the lords' were 
beginning to encourage thefe fettlements. 
William the Conqueror t ordered many t Vid. 

of them to be er:Cted through the land; ~;~.t. 
and the Saxon prmces and lords had al- cap. 61; 

lowed the towns to form themfelves into ~~~k~n:9' 
~ communities and gilds; had, under pretext t Doomfo: 

of proteCting them, walled them round, day. 

and garrifoned them with their own men; 
had bellowed fmall territories for fupport 
of the community; and in return had ex-
aCted fmall rents § in provifions and horfe- § Vid. 
carriages. Doomf'; 

day. n In 
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In after times the benefit of thefe towns 

was frill further obferved; they were freed 
of their Portreves, and of foreign jurif­
diCtions; their taxes and lands were feed 
out to them in feofarm;, they were al­
lowed to enjoy their own magiftracies; 
enfranchifements were granted them; char­
ters and privileges were conferred, and a 
new, feudal, free tenure was brought into 0 

the law, called tenure by Burgage; a te­
nure highly advantageous to thofe who 
ereCted it, as thereby they rendered the 
people who held by it dependants upon 
them, and the towns places of defence 
againft their enemies . 

• Reg. The fame fecurity which beftowedfirm­
~~j~. nefs .on the t:nure of Soccage, and which 
up, 2go the mtroducho~ of Burgage te~ded .to be­
~il~': t· ftow on the na.tlOn,. proouced hkewife. _the 
n. a· tenure of mortIficatlOn, or Frankall mOlgl1e; 
G'alwiJl~ h' h 1 ft . 11 d b r. h 1 Jib". w Ie a It was ca e, ecaUle t e ands 
~p. ,I. were held as a free alms in Libera Eleemo-
l0p-,Ift. et.fi 0 h f 1" 
in UII. ' na, on t e account 0 re IglOn '*. 

Originally, when lands were given to 
the church, they were burdened with mi­
iit;!.ry fervice; this fervice the bifuop or 
J-~obot, in fqrne ages by himfelf,and in 
others by a delegate, performed: but when 

the 
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the neceffity for it became lefs, people in • Ly[t1et~ 
giving lands to the church exacted no ~t~i'r 135· 

other return, than prayers and fuch reli- lib. ;. 
. . r. * C:Jp. 2. 

gJOus exerClles . num. 39. 

Thus the feveral orders that were of 
value in the flate, the foldiers, hufband­
men, artizans, and clergy, became each 
the object of a diftinCt tenure, and the 
four fimple forms of tenure, into which 
all the reft may be refolved, came, by the 
natural and gradual courfe of things, int<;> 
the law. 

As thefe three laft fpecies of tenures 
were extended by the more peaceable and 
humane genius of the fbcceeding times, fo 
the fame genius produced a great altera­
tion in military tenures, both in Epgland 
and in Scotland. 

Originally the grants of bnds were bur- Efcllage,' 

dened with indefinite military fervices; but 
in the time of the Normans, there fervices 
came to be difiinguifhed one from another, 
and according to thofe dillindions mili-
tary tenures got different names: Thus 
fome lands were granted on cOEdition of 
guarding a came, and thde were [lid to 
be held by came gard; others on t113t of 
performing \varJikt: offices about the king's 

D 2 ptr-
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perfon, as to carry his banner in the day 

• Spellrn. of battle, and thefe were faid to be held 
treatife of by great ferjeanty; others again were grant-
feuds d d' . f d' h k' . cap. ;z. 'e on con ItIOn 0 atten mg t e mg In 

Mad. hill. perfon on foreign expeditions, and thefe 
ofexcheq. • 
foJ. 43" were faId * to be held by Efcuage. 

Of thefe 1aft confifted the greateft part 
of the feudal property in. the kingdom. 

t Lib. According to the hooks of the Fiefst, 
feud. 2. all vaffals were originally obliged to per­

form their fervices in perfon; afterwards, 
as the feverity of the feudal law declined, 
and it became indifferent to fuperiors, 
whether the fervice was performed by the 
vaffal or by another, the vaffals by Efcuage 
in England got into a way of not attend­
ing in perfon; infiead of fuch attendance, 
they fent deputies in their places. To this 
practice long acquiefced in, a fanction was 

. given, by a judgment, in the reign of Ed­
t Lyttlet. ward III. t But frill the fief, as appears 
~e~~I~~' from a cafe in that of Henry I. was for­
notes on feited, if the deputy was not fent §. 
Hengage, I fi h r. f' r:' 
114 11-. n urt er procels 0 time, as lupenors 

) ) became ftill Iefs exact, vaC[als became frill 
more remifs; they did not even take the 
trouble of fending their deputies, but gave 
a compenfation in money to the lord, ac-

cording 
8 
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GOrding to an affeffment determined by 
parliament; and for this compenfation he 
could only diftrain, but 110t fubject his 
vaHilis to forfeiture. 

At the fame time, as fuperiors had frill 
great power over their vaffals, they exaCt­
ed, and difirained for exorbitant fums, un­
der pretence of this compenfation. 

To elude thefe exaCtions" the vaffals in­
vented, what is called by Lyttleton the Ef­
ctaage-certain; by this they became bound 
in the charter, to pay a certain, !tated fum 
of money, in .lieu of ;lttendance in perfon, 
Of by deputy. 

This produced the diftinB:ion betwixt 
Efcuage certain, and Efcuage uncertain; 
for whete fllCh provifion was not made by 
the vaffal, or where it was provided that 

37 

the compofition fhould be regulated by the 
affeffment of parliament, the Efc;:uage was" Lyttlet. 

called uncertain'*. feet IZO~ 
In this laft the fuperiors continued their 

exaCtions, nor when they laid on and levi­
ed them, did they give the vaffaIs the an­
tient alternative of paying in fervice', or in 
money, as they pleafed: On the contrary, 
Henry II. upon occafions of war, ufed, 
without fummons, or any other ceremony, 

D3 to 
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-_Madox to affefs a fum upon every knight's tee, for 
biliary of h " . f h' .. 
excheq. t e eXIgenCIes 0 t e war . 
pag·H5· But what was laid on by this prince with 

fome moderation, feems to have been laid on 
by fucceeding princes without any j and 
the example of the fovereign with regard 
to his vafTals" was followed by the lords 
with regard to theirs. 

Thefe affefTments raifed fo great cla­
mOUfS in the whole nation, that they be­
came, in the reign of king John, one of 
the chief fources of contention betwixt that 
monarch and his fubjeB:s. Thefe laft pre­
vailed; John figned the Magna Charta; 

t Chart. one dauCe of it was, t Nullum Jentagium 
Joannis. pOllatur in regno noflro, nifi per commune con­

cilium regni noJlri: And though this con­
cafton concerned onty the king, with re­
gard to his vaffals, by Efcuage uncertain, 
yet it was equitably extended to all mefne 
lords, and their vaffals, by Efcuage uncer­
tain; thefe being obliged to pay, am\ thefe 
to accept, ECcuage, at the rate affefied by 
parliament. 

The Efcuage certain came to be deemed 
altogether a Soccage tenure, and therefore 
was only fubjea to the duties of it; but 
the Eicuage uncertain, on the contrary, 

con-
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continued ftill fubjeCl: to the incidents of 
ward and marriage. This laft then came 
to be a ftrange mixture of military and 
Soccage holding; as it was fubjea to ward 
and marriage, it was of the former kind; 
as it paid money, inftead of military fer-
vice, it was of the nature of the latter. 

In Scotland the feverity of the military . 
tenure came to be foftened after a different !::t 
manner. 

As our only incurfions were into Eng­
land, they were eafy; . we had but little 
money, or occupation, and being weaker 
than the enemy, we were obliged to keep 
our difcipline ftria: Thus our vaffals did 
not decline the military expedition; nor 
could they eafily give a recompence in lieu 
of their attendance; nor in our dangerous 
fituation, were fuch difpenfations to be at 
all allowed. 

For thefe reafons, the obligations to mi­
litary fervice continued very long in the 
Scotch law *, even as long as we had wars. c . 

. h . 1 b . E I d ralg. WIt our nelg lours 111 ng an . lib. z. 

Bllt then, as the burthens of ward and diego 11. 

marriage were not fo intimately requifite 
in our military holdings, the profits arifing 
from thefe incidents were eftimated by a 
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great marty fuperiors and va!fals among 
themfe1ves, at a moderate rate: Thefe vaf­
fals paid the eftimation agreed upon, to be 
freed from the incident~ and Taxt-ward 
was brought into our charters and law 
books. 

Taxt-ward, like the Efcuage uncertain of 
the Englifh, was a ftrange mixture of mi­
litary and Soccage tenure; performing mi­
litary fervice, it was of the nature of the 
one; paying a certain fum of money, it 
was of the nature of the other. 

Thus while, in the military tenures of 
England, the military fervice was gone, 
and the wardiliip remained; in many of 
the military tenures of Scotland the ward­
fuip was gone, when yet the military fer ... 
vice remained. 

The fame advancement of the inte­
reft of the vaifal upon that of the fupe­
rior, which in England created the di­
ftinB:ion. betwixt Efcuage certain and un .... 
certain, and in Scotland converted ward­
holdings into Taxt-ward, produced like .. 
wife a confider able alteration in many of 
~hc tenures by Soccage. 

OriginaBy, when the king and lords 
granted their lands to be held in Soccagel 

Of 
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or converted thofe before held by military 
into Soccage tenures, they received the full 
value for that grant or converfion. 

But when the feudal manners began to 
give place to a certain degree of luxury, 
fuperiors who were in want of money to 
fupport it, were willing to give to their 
vafials, who had got money through it, 
lands, at very low rents, in confideration 
of large fums delivered at one payment. 

Thefe rents complained of as low in 
many fiat utes, became gradually ]ower1 

from the neceffities of fuperiors: In pro­
portion too as lands were improved, or by 
the !inking of intereft rofe in their values, 
thefe rents, when compared with the real 
rent, had the appearance of being frill 
more low, than without thofe alterations 
they would have appeared to be. 

4·1 

The author of the old tenures *" reckons .. Tit. 

it Feefarm, 'when the third of the value of Fee farm. 

the rent is the fum paid. 
However, the rent became afterwards 

£till lefs, and in the end people got into 
the praCtice of laying afide a rent altoge­
ther, and took directly an elufory duty, as 
a rofe, q pair of fpurs, Gc. if demanded, 

which 



42 HiJlory 

Frtlits of 
koures. 

\v:.rd of 
the heir. 

which produced the holding called Blench, 
both in England and Scotland. 

Moft of the lands in Great Britain hav­
ing been converted through time into this 
holding, the king loft his power over the 
crown-vaffals, and the crown-vaffals their 
power over the people. 

SEC T. II. 

A f T E R the foregoing general view of 
the progrefs of the different fpecies of 

tenures, it will be proper to obferve the 
more immediate fruits and perquifites of 
them. 

Antiently almoft all lands were held by 
military tenures; in there the lord was in 
reality proprietor, and the tenant only 
ufllfruauary; and in return for this his 
intereft, the tenant gave his perfonal fer­
vice: but when he was no longer in a ca­
pacity of performing that fervice, it is not 
to be wondered at, that the lands .fhould 
have returned to the lord, to be rlifpofed 
of as he pleafed; accordingly in the com­
mencements of the Feudal Syftem, the 
grants were good no longer, than for the 
life of the valbl. 

In 
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In confequence of the fame principles, 

when afterwards the favour of the heir 
was a bar to this power of difpofal, and 
grants were extended to a man and his 
heirs, it ftill remained congruous and juft, 
that at leaft while thofe heirs from their 
minority were incapable of performing the 
fervice, the fief fhould return to the pof­
feffion of the lord. 

Perhaps too in thofe boifterous ages, it 
was a favour to the heir and to the fief, 
to put them under the proteetion of the 
lord, at a time when the heir was incapa­
ble to defend either. 

Thofe confiderations produced the right 
of ward in the military tenures both of 
England and Scotland; this right went fo 
far, that in both nations, not only the mi­
litary eCtate, but the perfon of the heir was 
in ward of the lord. 

This laft cuftom, ftria as it was, pre­
vailed even to the exc1ufion of the uncle or " Vid. 

d r h 1 ft' . bl . S diet. of gran -Iat er, a mo mvana y m cot- ded:ions, 

land, two hundred years ago, as may be rir.rlltor& 

f 
. . pup.vol.z. 

feen rom * the deClfions at that penod. pag. 484-

In fuch a fituation it feemed but con- Marriage. 

gruous and juft too, according to the fame 
principles, that the ufufrucluary or tenant 

iliould 
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fhould not bring into the joint poffelIion of 
the fief, one who was perhaps an enemy to 
the lord, or of a family at enmity with him. 
Hence flowed the right of the lord to inte­
reft himfelf in the marriage of his vaffal. 

It is probable, that originally, in the 
very ftriB: feudal times, the lord had the 
marriage of both the heir female, and the 
heir male, and that both forfeited, if they 
married without his confent. 

But as there was an obvious difrinction, 
in the importance to the fuperior,betwixt 
an heir female bringing a male foe into the 
poffeffion of the fief, without the fuperior's 
confent; and an heir male bringing only 
a woman of a family at enmity with the 
fuperior into it; fo there arofe a difference 
between the penalties, upon the marriage 
of the one, and thofe upon the marriage 
of the other. 

'. Q!on. Thus with regard to the heir male, it 
att.ch. appears in Scotland, by the * ff!...u()niam At­
cap. 91. 
& 93. tachamenta, and in England by the ftatute 
t Ann. 20. of t Merton, that if he refufed to marry 
Hcn·

6
3&' the woman whom his fUDerior offered him, cap. L 

7. he was only obliged to pay the fingle value 
of his marriage; and if he married without: 
his fuperior's confent, he only paid the dou .. 

bIe: 
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hIe: wher.eas, on the contrary, with regard 
to the heir female, it is plain from Glan-
ville and the Regiam MajdJatem, that the 
antient law remained; [0 that both * in. Reg. 

England and Scotland, one who gave his Maj. 

daughter in marriage, without confent of~~p. z~8. 
the lord, forfeited his heritage : nay, and a Glanvjlle. 

• lib. 7. 
widow marrymg fine confhifzt warronti, that cap. 12. 

is, without confent of her hulband's heir, 
who was bound to warrant to her her 
dowry, and to whom her new huiband 
owed fidelity, forfeited her dowry; 'l'enetur 
tomen mulier cum aJfenJU warrantifui nuoere, 
(lut dotem amittet .. 

In the end however, heirs female came 
to be much in the fame fituation with the 
heirs male; their fiefs were not forfeited, 
and they paid the avails or values like the 
others. 

Thus a ftatute in the reign of Edward tAn. J7, 
1I.t though it ordains, that the widow lhaU Ed. 2. 

. h cap. 4. 
[wear not to marry, WIthout t e con[ent of:t Saundf. 

the kinO', yet does not make her dower to prerog. 
, 0, ,.. reg. cap+ 

forfeIt, If lhe marnes WIthout It t. fol. 21. 

It is probable, that at a frill earlier pe­
riod in the two kingdoms, the diftinCtion 
had worn out; for as power over their vaf­
[als came to be of lefs, and money to be of 

more 
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more confideration to fuperiors, they were 
well cQntented to exchange the right of 
difpofal, which they antiently had, with 
all the artifices they had ufed to fupport 
that right, for a fum of money in hahd j 

and the vaffals again, rather tlian marry 
"Yomen difagreeable to themfelves, or run 
the hazard of the ancient law of forfeiture, 

,. Bract. were willing to give that fum. BraCton *, 
~~3:: ,;ho. wrote in the ~eign of He?ry III. men-
11.1 ~comp. tlOnmg the penalties upon heIrs, who had 
~::r~d~g. djfregarded their fuperior's right of difpofal, 
cap. 4· ufes the words, Sive fit mafculus, jive fcemino, 
fo!'2'. 'd·l.·· I d k h I' m llcnmmate y; an rna es t e pen a ties to 

confifi:, not in the forfeiture of either, but 
in the payment of the values equally by 
both. 

This progrefs, though a certain one, has 
not always been attended tOj for our judges 
in Scotland, influenced by the univerfal 
practice of this gift, as it then {tood, did 
once fo far forget the penal origin of the 
incident of marriage, that in a difpute be­
tween the donation of the earl of Argyle, 
and the laird of ]'vI' Naughton, they, by 

t Srairs their firft decifion. found t, a value due, 
d~cdiOI\S, even though the fuperior had given his 
Jan. 3~;JI • 
167-:. exph-
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explicite and ample confent to the mar-
nage. 

From the fame principle from which, in 
the. cafe of minors, the right of ward ori- ~~I~. 
gin~lly flowed, it follo.wed in the cafe. of :i:l~e~·f 
maJors" that the fupenor lord hacl a tItle alienation. 

to the poffeffion, during the interval be-
twixt the death of one vaffal, and the en-
try of another. 

Originally the property altogether re­
turned to the fuperior lord, afterwards the 
heir was conceived to have a right to what 
his predeceffor had had; but tEll, as the 
obligation upon the [uperior to receive the 
heir, was not conceived to be abfolute, and 
even though it had, as it was not eafy to 
force him to fulfil it; heirs were contented 
to make a prefent to the lord '* for thtir. Lib. 
entries. f~ud. 5. 

Anciently, this prefent was [aid to be tiC. I. 

given in redemption of the fief, but in af-
ter times it was faid to be given in reno­
.vation of it; the propriety of the terms is 
not attended to, hut they contain a folid 
difrincrion: At fi1"11- the efft:crs of the old 
principle fo far remained, that when the 
fief was renewed in the perfen of the heir, 
it was fuppofed to be in confequence of a 

I volun-
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t Lib. 
feud. z. 
cap. 24. 

ilijlOlY 
voluntary agreement betwixt the lord and 
him; but in after periods it was conceived 
to be in confequence of an ab[olute obliga­
tion upon the lord to renew. 

From the return of the fief then upon the 
death of the vatfal, into the poffefiion of the 
lord, flowed the incident of Non-entry'; a 
term not known in the law of England, tho' 
the incident itfelf was known: and from 
the right of the heir to repoffefs the fief, 
upon giving a prefent to the lord, flowed 
that of Relief: and upon the fame princi­
ples, if it was juft, that the heir ihould 
give a prefent for the renovation of his 
grant, it was muc~ more juft, upon the 
alienation of the fief, whereby a fhanger 
was brought into it, that the fuperior 
fhould receive likewife a relief or fine for 
alienation. 

The law in the books of the fiefs * was 
extremely revere upon the non-entry of the 
heir: By that law t, if the heir did not 
enter within year and day, his fief was for­
feited to his lord. 

The laws of Great Britain were never [0 

revere j for fo far as we can trace them 
back, all th:1t the fuperior could do, upon 
the death of a vallal, \-vas, to take poffcffion 

of 
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of the fief, till it was relieved by the pro-
per heir. 

Thus Glanville * treating of the death· Glanv .. 

of a vaffal, whofe heir is of full age, fays: lib. 7· 
cap. 9' 

Domini poflint fiudum fuum cum herede in . 
manus filas capere: And though he fays, the 
heirs may retain the poffeffion, yet that is 
only,· Dum tamen parati funt relevium et 
IZ/ia reCia fervitia z'nde facere: And thus by 
a ftatute of Robert III. t " it is leifum t Stat. 

u· to the king, or inferior over lord, when ~;~.J;' 
" the vaffal deceafes, to feize in his own & 38• 

" hands, his lands, until it be made mani-
" feft by an inquifition or affize, quha is 
cc heir, and gif he be righteous, and of 
" perfect age." 

The law of Scotland remains the fame 
to this day, with this only difference, that 
before the king or inferior lord can take 
poffeffion of the land, they muft procure a 
.dedarator of non-entry, or attion of de-
claration, that the vaffal lies out unentred; 
after which they draw the full rents of the 
lands. 

The law of England took a different 
courfe; for as the power of the lords over 
their vaffals, fooner decreafed in that coun­
try, they loft the power of taking poIfeilion. 

E Vvhen 
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When. I fpeak of the lords, I mean 

ftriCl:ly the lords fuperiors, and not the 
king fuperior; for with regard to this laft, 
he from his prerogative retained his ancient 
privilege. 

This diftinetion was brought about in 
• An. 52. the reign of Henry III. The words * of a 
~~~·1~: fiatute in the reign of that prince are: 

" Si heres aliquis tempore mortis anteeef.,. 
" foris iui, plenre etatis fuerit, eapitalis do­
" minus eum non ejiei~t, nee aliquid fibi 
" eapiat, vel amoveat; fed tamen inde fim.,. 
" plieem feizinam habeat prorecognitione 
" dominii lui, ut pro domino cognofcatur; 
" et fi eapitalis dominus hujufmodi here­
cc dem extra feizinam malitiofe teneat, 
cc propter quod breve mortis anteeeiforis 
u vel confanguinitatis, oport£at ipfum im­
" petrare; tune damna fua reeuperet, flCut 
" in affiza nova! deffeizinre; de heredibus 
f( autem, qui de domino rege tenent in ea­
" pite, fie obfervancium eft, ut dominus rex 
cc prim am inde habeat feizinam, fiCllt prius 
" inde habere eonfuevit, nee heres nee ali­
" quis alius, in hereditatem illam fe intru­
" dat, priufquam illam de manibus domini 
« :·egis reci-piat, prout hujufmodi heredi­
cc ta::;, de manibus ipfius et antecefforum 

" fuorum, 
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cc fuO! um, recipi confueverit, temporibus 
" elapfis." 

Sf 

An oppofition, and an oppofition wifely 
obferved by lord Coke *, upon this ft-atutc, • Coke 

is put between the lord funerior and the inn. vol.:. 
r p.I3-+' 

kin~ fuperior, the new cuft-om and the old 
cullom, the fimple tafine or relief of the 
lord, and the real faGne or poffeffion of the . 
. king, the mere acknowlegement of the one, 
and the folid prefervation of the anc~ent 
right of the other. 

From this time we read n'othing of the 
poifeffion of the lord: BraCton +, Fleta ::: tb~~.Cl. 
and others, treat of the right of the lord tract. 3· 

to take a relief, called by the Ian of thefe ta~je~: 
authors § ff<.yali prima jazil1a: But they lib s· 

':I' cap. I. 

fay nothing of his right of pofi(o:ffion, ~ F!et. 

excluflve of the heir; whereas the fta- ~~~.5;. 
tute II De prerogati'va regis, ratifies, and ~q 4· 

Saundfort *, commenting upon that fta- ~:n~.27' 
tute, explains and proves the right of the· 5aundf •. 
r '. prer. r~g. 
J.overelgn. cap. J. 

In the origin of the feudal law in Eu- Relief. 

rope, the gift which the vaffal on his entry 
gave to the fuperior t, confifted of armour. t Lib. 

Therefore in the Saxon law :t the king ~7ud. s· 
had his heriots, whjch were a quantity ofi\~g. 
warlike accoutrements he had right to take ~~n6~. 

E 2 from 



J2. Hijl()ry 
from the goods of the deceafed \faffaI, lind 
which accoutrements, in thore days, were 
more in confideration than money. 

But fome reigns after the conqueit, 
when money came to be more ill requeft 

• Kames than armour, this heriot was changed - into 
hill:. notes, relief or the payment of a certain flated 
N° 15. ' 

fum in money. 
Heriots remaining ftill in fome manors 

t Bankton in England, and t herefilds having remain-
lib. z. d '11 1 1" fc • S tit. 9. e tl very ate y In orne manors 111 cot-
:N 0 69. land, have made people confider them as 

fruits diftinCt from relief ~ but what the 
Saxon law of Canute calls heriots, the Nor­
man law of Henry I. almoft tranilated from 

::: Leg. it t, calls Relevatiolles: the book of Doomf­
~;n;~.' day § too calls the heriots in armour re­
§ dDoo~f-liefs; 'I'aillus pro relevamento, demittebat re-

ay, tit.. . fi & d 
Walen- gl, omma arma ua et equum, c. An· 
ford. though upon the change of heriots into re­

liefs, fome lords kept up in their manors, 
the cufiom of taking the beft moveable be-. 
fides; yet this cuftorn was only particular 
to thofe manors, and the heriot was far 
from being a general fruit, diftinCt in its 
origin from relief. 

Whether the exact quantity of this gift 
taken in money, was fixed by law, is not 

very 
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very material, feeing that the law) if there 
was any, was not obferved; on the con-
trary, it was cuftomary for the firft violent 
princes of the Norman race, to demand 
fuch exorbitant redemptions, as through 
the inability of the heirs to pay them, 
brought the fiefs back into their own 
hands again. 

This procedure by Henry 1. who had a 
difputed fucceffion to defend, and who was 
therefore more dependant upon his fub­
jeas, is complained of, and amended, with 
regard both to the king fuperior, and to 
fubject: fuperiors. The words of the char-
ter of that prince are * : " Si quis ba-· Chlrt; 
C( ronum eomitum five aliorwu qui de Hen. I. , , - , cap. I. 

"me tenent, mortuus fuerit, heres fuus 
~, non redimet t~ram fuam, fieut faciebat 
" tempore fratrismei; fed legitim a, et eer ... 
" tei relevatione, relevabit eum; fimiliter et 
" homines baronum meorum, legitima et 
" certa relevatione, relevabllnt terras fuas, 
" de domin.i!) fuis." 

But that advantage which the nobles had 
taken of the weak condition of this prince, 
they were obliged to depart from, in the 
powerful reign of Henry II. The law 
then was t, " De baroniis vero nihil eer .. t Glanv. 

. E " t lib. 9· 3 urn cap. 4. 
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cc tum fiatutum eft, quia juxta voluntatem 
cc et mifericordiam domini regis, folent ba­
ec rones tapitales, de releviis fuis, domino 
" regi fatisfacere." 

• Kaimes Perhaps the nobles * more eafily fubrriit­
bill. notes, ted to the uncertainty of relief becaufe 
~o 15. ' 

fMag. 
Ch.n. 
C.ip 2. 

fome of them might hope, by oppofition or 
favour, to get the king to remit the relief 
as to them. But as thefe views did not al­
ways fucceed, they aimed at a more folid 
fecurity, in the difturbed and impotent 
reigns of king John and Henry III. Thefe 
princes oppofed them long, but they op­
pofed in vain: the nobles made good their 
pretenfions, at the expenee of their blood, 
and put the afcertained quantity of relief, 
in a proportion according to the ranks of 
the vaffals, -into the great charter of the 
nation t. 100 I. was made due by an 
earJ, 100 merks by a baron, and 100 fhil­
lings by a knlght. 

The fame progrefs, and for the fame 
rea[ons, is to be obferved in .t~e law of 
Scotland j for though in the time of tbe 
Rt'giam MajeJlatem, the heirs of barons 

:t: Reg. V;Ge t in mifiriccrdia regis, yet in future 
Ma.i ~h_ 2. reigns, as the va!lals grew gradually lefs 
c;ap. 11. ., 

depelldant upon the kmg, and the nght of 
the 
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the heir grew ftronger, reliefs in general 
came to be afcertained in their quantity, 
and the heir in Scotland was rendered 
equally in dependant with the heir in Eng-
land. 

Rc:1iefs were originally peculiar to mili-
tary tenures, but a right fo beneficial to the 
fuperior could fcarce fail of being quickly 
;extended over Soccage tenants, who origi-

55 

nally were frill more dependant than the 
military ones. It appears from * BraB:on,. Brafl. 

and the t· Regiam MajeflatefIJ~ that at com- ~b'd 2.
8

_ 

mon law, an additional year's rent upon t'R.;g.)· 
the fucceffibn of every new tenant in Soc- Maj.lib.2. 

cap. 71. 
cage, was underfrood to be due; but from 
the ftatute of wards t of Edward L which tAn. 28. 

affirmed the common law in this .refpeB:, Ed. I. 

it appears, that fuperiors had chofen rather 
to keep the quantity of this relief undeter-
mined, in order to have a larger field for 
extortion; this fiatute which feems made 
in favour of the va(fal, after declaring, .that 
a free Soccoman {hall double his rent after 
the death of his anceftor, ufes thefe words, 
which relate to the former abufe, And /hall 
110t be unmeafurably grieved. In Scotland 
again, we fupplied the want of a ftatute 
preventing this grievance, by a precalltion 

E 4 in 
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in the conveyance, and put almoft con­
fiantly an obligation for doubling the rent, 
into the Soccage contraCt. 

The year's rent extraordinary,. in Soc­
• Kaimes cage tenures *, paved the way for an alte­
hilt notes, ration in the manner of afcertaining the 
N° 15· quantity of relief due in military tenures; 

for \"hen the fiefs came to be difmembered, 
fo that in the fame order of men, fome had 
very large, and others very finall eftates; 
the abfurdity of making every man of the 
fame order pay the fame precife fum, and 
on the other hand, the diffie:ulty of pro­
portioning the quantity of the ':relief to the 
extent of the refidue of the fief remaining 
undifrnembered, were equally great; and 
therefore, in imitation of the year's rent 
due in Soccage, a year's rent extraordinary 
was likewife made due in military fiefs in 

t Viner Scotland conftantly, and in England t 
voceTe- f 
nure(F.a.) 0 ten. 

According to the firiCt feudal fyaem, as 
~:~~a~~n. will be more fully feen in the next chap­

ter, the vaffal originally could not alienate 
his fief, without the confent of his lord; to 
gain this confent, it was natural for him, 
or for the new vaffal, to make a prefent to 
the lord; and on the cuftom. of making a 

pre. 
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prefent to get the lord's confent, was erec-
ted a right of exaCting it, in after times, 
when his confent could not be refufed: 
Hence the origin and the duration of the 
fine of a year's rent upon alienation. 

In order to avoid this fin.e, the valfals 
got into a way of alienating, but fo as to 
make the new valfals hold of them, and 
not of the fllperior; by which the fuperior 
loft many of the incidents and fruits of his 
fuperiority. 

To correct this praCtice, the ftatute A 

~ia Emptores was palfed both in * Eng- ~d.n;.18. 
land and t Scotland.; by whic~ valfals ta~·talt: z. 
were allowed a full lIberty of alienating, Rob. I. 

and the aliellees were made to hold not of cap. zs­
the valfal, but of the fuperior: by the laft 
part of this ftatute, fLlperiors recovered 
their incidents and fruits, which was full 
retribution to them for the liberty of alie-
nation given to their vaffals, in the former 
part of it; and therefore by thefe ftatutes 
it was intended, that the fines of alienation 
ihould ceafe. 

But on the interpretation of the ftatute 
fl.gia Emptores in England, it had been 
found t, that the immediate valfals of the t Saundf. 

crown in capite, were not comprehended prcr. reg. 
S under cap .. 7· 



• An. 1; 

Ed. 3' 
cap. 1%. 

Aids. 

Hijlory 
under the. ftatute, and that they could not 
alienate without licence of the crown, and 
in confequence of this, the fines of aliena-
tion. continued in the law * -over thefe par­
ticular vaffals as long as the tenure by 
knights feryice fubfifted. In Scotland 
again, the ftatute itfelf went into difufe, 
and in confequence of that, th.e fine of 
alienation returned into the law, over all 
vaffals whatever. 

The extreme dependance of the vaffals 
upon their fuperiors at firlt, .and the great 
cordi:1.lity betwixt both afterwards, pro­
duced another incident,' to wit, that of aid. 

Aids were at firft benevolencies of the 
vaffals, and were given during the great 
fefiivity, or the great neceffity of the l~rd, 
upon three occafions, to wit, when his fon 
was to be knighted, when his daughter 
was to be married, and when his perfoll 
was to be ranfomed. 

,t Reg. But t what flowed originally from re-
r~lj.~ gard, fuperiors foon changed into a matter 
;ap'~;3' of duty, and on a gratuity erected a right; 
Glallvt!le, they pretended to exaCt what they lhould lib. q. ' 
c.ap,-s. only have received; and not contented with 

tl1is, they extended the occafions of thofe 
aids; 
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aids, and untler colour of them, endea­
voured to tax. their vaffals as they. pleafed. 

The variations in the progrefs of aids, 
were much like thofe of reliefs, the occa­
fions of them. were limited or extended, 
and the quantum diminifhed or encreafed, 
according to the charaCters of princes, the 
exigencies of the times, and the flate of 
the vaffals. 

In the reigns of Henry II. and David I. 
the law was *: "Nihil certUln flatutum. Vide 

"eft, de hujufmodi auxiliis dan dis vel exi- loe. cit. 

ce gendis;" and the only limitation upon 
this uncertainty, was, in the general words 
immediately after, "Ita tamen moderatre, 
"fecundum quantitatem fc;:udorum fuo-
H ... ~um, et fecundum facuItates, ne nimis 
" gravari inde videantur, vel fuurn conte-
" nementurn amittere:' 

But in the reigns of t Edward r. and tAn. 3· 

t Edward III. in England, and of § Robert ~;.1;6. 
I. in Scotland, the occaGons of exacting iln. 25· 

aids, and the quantities of the aids were cap 3;1. 
not only afcertained but when afcertained § zd St~r. , , Rob. I. 

were obferved. cap. 18. 

Aiqs were originally peculiar to fiefs held 
by military tenures; but they had quickly 
been extended from military fiefs, into other 

fp~cies 
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fpecies of holdings; they were levied under 
• Vid. the names of * Hidage, Carucage, &c. and 
~1t::a~ too often at the arbitrary ~~ll of the king. 

Taxes on lands were ongmally no part 
of the Gothick conllitution; the king's 
court was fupported by the rents of his 
demefne lands, and by the fruits and inci­
dents of the feudal tenures, to which the 
other lands of the kingdom were fubjetted ; 
and therefore it is not t~ be wondered at, 
that the fubjeCts bore thefeapproaches to 
a land-tax with impatience; to fmooth 
over prejudices a little, the kings, at the 
very times they were levying thefe taxes 
with violence, pretended to receive them 
as voluntary contributions: a ftatute of 

tAn. 25. Edward I. t proceeds on the king's narra­
,!~. ~: tive," That forafmuch as divers people of 

" our realm, are in fear, that the aids and 
~( talks which they have given to us, before 
" time, towards our wars, and other bufi­
(( nefs, of their own grant and good-will, 
cc how[oever they were made, may turn 
(( to a bondage to them and their heirs, 
" becaufe they might be at another time, 
" found in the rolls:" And there are' a 

! Ander- variety of old deeds :t in Scotland, in which 
fOc~:~i~:: the king is made to declare, that the ~ax 
~"21. whlch 
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which he then levies by voluntary contri­
bution, [hall not be a precedent for the 
future. 

Things could not frand long on this 
footing: on the one hand through the de­
cline of the ftriB: feudal fyftem, the king's 
feudal emoluments were become lefs, yet 
the exigencies of his government were not 
decreafed; and therefore it was obvious, 
that a land-tax was needed: on the other 
hand it was equally dangerous to allow 
the king to lay it on, when, or to what 
extent he thought proper; and therefore 
in the reign of the fame prince, who had 
firft limited the occafions, and the q uanti­
ties of aids in military tenures, it was fet-
tied *, that neither he, nor his fucceffors, * An. 2;. 
fhould lay on any new aid whatfoever, Ed. I. 

. h r. f l' C~P'5&6~ Wit out coment 0 par lament. An. 34. 

It does not appear, that in Scotland, any;d. I. 
reftraint fimilar to this was laid upon the . p. I • 

. king by ftatute; nor indeed was it necef­
fary: In Scotland the feudal fyfiem took a 
deep root, and remained long; that (vftem 
was produced by, and produced again all 

oligarchy; in fuch a country it was need-
lees to reftrain the king by fiat utes, he "vas 

fuffi-
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fuffi'ciently reftrained by his own impoten­
cy, and the power of his nobility. 

The rife of the great families upon the 
power of the crown, ftripped the king of 
the pow~r of laying on a land-tax; but in 
the end, the rife of the commons upon 
both the great families and the king, ftrip­
ped both of this power in England; and 
now ill Britain the laying on taxes, not 
only on land, but on any other fubjeCl: of 
property; from a confuetude muchftronger 
than any ftatute; belongs not fo properly 
to parliament, as to the houfe of commons 
alone. This power, thus taken from the 
king, and given to the fubjects, was the 
foundation-frone of the Englilh liberty, 
and now difringuilhe~ the Britilh tonfritu­
tion, from almoft all the hereditary fove­
reignties in Europe. 

Efcheat. Among many other effects, which the 
original fituation of fllperior and vaffal 
produced, and which remained in the law 
long after the principle itfelf was forgot, 
was the incident of eicheat. 

This incident branched itfelf into two 
heads; for, in the firfr place; if the vaffal 
committed a delinquency, which made him 
unworthy uf the fend, the feud efcheated 

to 
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to' the lord. In the next place, if the var-
fal died without leaving an heir to perform 
the fervice, the feud efcheated to the lords. 

Both incidents flowed from the principle, 
that there was no more than an ufufruct, 
or pernancy of the profits in the vaffaI, 
which he being unworthy to enjoy, or 
having no heir capable to enjoy, reverted 
to the fuperior, and reunited itfelf to the 
property. 

In the ancient laws not only of E'1gIand 
and of Scotland, but of all feudal nations~. 
the caufes of making the fief to efcheat, 
for offences againft the hono.ur or the. in­
tereft of the lord, are. without number. 

In England, as the conneC1::ion betwixt 
lord and tenant ceafed fooner, fo thefe pe­
nalties difappeared fooner than in Scotland. 
In the latter country, they may be traced 
through the reigns of moll: of the James's; 
and if we may credit the enumeration of 
Craig *, great numbers of them fubfill:ed .. Craig'. 
. h' d lib. ~. 
Hl IS aYe die,. j.. 

In the end however, when land came to 
be a common fubjecr of commerce, people 
who had paid value for it in money, refufed 
to Jubmit to fuch forfeitures., and [carce 

any 

7 
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any injury done now by the vaffaI to the 
lord, will make the fief liable to efcheat. 

Yet !ftill the efcheat of lands for crimes 
againft the -publick, or againft the lord 
through the publick, remained in both 
countries. 

But on one crime, to wit, that of felony, 
this efcheat had different effeCts in Eng­
land and in Scotland. 

In the firft of thefe countries, felony was 
att·ended with corruption, of blood; in the 
other it was not: the confequence was 
clear, that in the one country, the felon 
having no inheritable blood, his iffue could. 
not take upon his death; whereas, III the 
other country, the defeCt being only that 
of a tenant, as foon as the obftruCtion was 
taken away, that is, as foon as the felon 
died, a new tenant, that is, the heir ftarted 
up. 

'" Bacon This produced the diftincrion betwlxt 
v~ce for. the * total efcheat in England for felony, 
felture. d h . I t l' J: r. h . S t Quon. an t e partla lIe-rent ele eat 111 cot .. 
attach. land for it. 
cap. 4 8• hr.' f h' 1 ~" 16, T e too great leventy 0 t IS pena ty 

among. the Engliih, obliged them, in many 
of their ftatutes againft felony, to fave 
again11: corruption of blood; in thefe the 

. ef,heat 
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efcheat became thereby the fame with that 
for a civil debt in Scotland, and the offen-
der forfeited for no more than his own life. 

From want of attention to the total 
efcheat for" felony in the Englifh law, per­
haps our members of parliament for Scot­
land, have in ftatutes relating to Scotland, 
confented to the corruption of blood fOl" 
~ertain crimes, when they meant only to 
fubjeB: them to the punifhment of felony, 
known in the law of their own country. 

In both the Englifh and Scotch efcheats "* " Mag. 

it is remarkable, that the land efcheated ~~~r:!. 
for a crime, went to the king for a year ~on. 
and day, before it fell to the lord. ~~;.c~3. 

This preference of the king dQ:ferves to 
be accounten for. 

t As the land of the vairal originally be-;- Kames 

longed· to the lord, when the vaGal became ~~·6°tes. 
unworthy to enjoy it, it reverted to the true Baco~ 
proprietor; but the moveables of the vaf- f;~~r~or­
fal having been acquired by his own induf- (A.) 

try, were deemed to be his own; and for 
his debt contracted by his crime to the 
publick, forfeited to it. But it was necef-
fary, that the publick magifrrate, the king, 
iliould have fome time to gather in thefe 
moveables, as well as the polfeffion of the 

F land, 
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land, in ol'der to do fo. The ufe which he 
made of this time and this poifeffion" and 
which in thole days he was conceived to 
have a right to make, was, to carry off 
every thing that could poffibly be moved; 
and for the fake of encreafing the penalty, 
to ddl:roy what he could not carry off. In: 
confequence of thefe notions, it was his 
general praCtice, to fell the trees, pull 
down the houfes, and as either the fpirit 
of gain or of wantonnefs prompted, to 
wafte the land. An infiitution of this 
kind could not lail: long"; the lords had too 
much intereft to prevent, and the king too 
little interefi to fupport fuch national de-" 
firuCtion; therefore the lord came into the 
praCtice of giving a whole year's rent for 
the king's right of waite, and got the lands 
fafe and unwafied to himfelf. 

In England this right of the king to the 
land for a year and day, and the fubfequent 
efcheat to the lord, was confined to real of­
fences; for on outlawry in a civil aCtion, 

• Bacon there was no efcheat * to the lord, and the 
r:~~y~D:i king had only the, pernancy of the profits 

of the lands, till the reverfal of the out­
lawry, or the death of the perfon outlawed. 

3 "B~ 
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But in Scotland we made a much wider 

firetch; upon the denunciation of a man 
for a civil debt, we ufed a fiction of law: 
On account of the debtor's difobedience to 
the king's writ, in not appearing to pay 
the debt, he was fuppofed to be a rebel, 
and as fuch his lands remained a year and 
day with the king, after which they fell 
under efcheat to the lord. If within the 
year * the debtor had been releafed, or in· <l!!on. 

f f
" attach. 

the language 0 the law 0 Scotland, relax- cap. 18. 

ed by the king, he was deemed to be again 
a true fubjeCl:; for during the king's year, 
the lord could not enter upon the land, 
and the debtor's rebellion, which had been 
created by one fuppofition, was undone 
by another: but if he remained a year and 
day at the horn. that is, without appear-
ing to pay the debt, the lor-d entered upon" 
the land, and being once entered, his right 
could not, by the king, or the king's par-
don, be afterwards annulled. 

The want of obedience to the laws, and 
of right police in the country, made the 
feverity of this fiCtion of rebellion necef­
fary, and the old law of efcheat, with 
perhaps the hope of enticing the lords for 
the fake of their own intereft, to punilh 

F 2 thofu 
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thofe who difobeyed the law, occafioned 
the iruits of the fiction to be given to the 
lord,. though invented for a civil debt in 
the reign of James V!. a period, when for 
rebellion to the king, one would have ex­
pected, that the law of forfeiture, rather 
than that of efcheat, iliould have taken 
place. 

From the principle of efcheat likewife in 
a very early age, it followed, that on the 
treafon of the vaffaI, his lands were efcheat­
ed to his fuperior, to wit, the king; for 
during that period, the king was the only 
perfon who had real vaffals; the PQffeffors 
of lands under his vaf[als, not holding their 
lands in defcent, were rather tenants at 
pleafure, or for lives, than vaffals. 

When afterwards the rear-vaffalage came 
to be efiabliilied, it may perhaps be found 
true, notwithfian,ding the authority of lord 

~ Coke 3· Coke * to the contrary, that on the treafon 
lOlL 19· of the rear-vaffal, his land efcheated to the 

lord, and that the law remained fo, till it 
was altered by the famous ftatute of Ed­

t An. 25· ward III. t which made the lands holden 
~a~. ~'. of others to forfeit to the king upon trea­

fon. 
But 
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But whatever be in this conjeCture, this 

is the fingle inftance, in which, on account 
of the publick nature of the crime, and of 
its dreadful confequences, the law of efcheat 
was made, at one period or other, to give 
place to the law of forfeiture; fo that on 
treafon the lands fall to the king, and not 
to the lord, to the publick magiftrate, and 
not to the private fuperior. 

Yet in many of the laws of forfeiture for 
treafon, the origillallaw of efcheat may be 
traced; of which the following are exam­
ples. 

Originally on a vaffal's delinquency the 
lands returned into the fuperior's hands, in 
the fame condition in which they had gone 
from him; in confequence of this, he was 
conceived to have a right to refume the 
lands, without being fubjeCt to the incum­
brances charged upon them by the vaffal: 
This notion prevailed fo long in Scotland, 
that fo late as the reign of James VI. the 
legifiature were obliged to provide by fta-
ture * for the payment of the debt on· An. 

which execution had paffed by the donatar ~~f~·4-. 
of efcheat, that is, by him to whom the & If7 ) 

crown gifted the profits of the efcheat; 
and the treafury was afterwards obliged to 

F 3 add 
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~dd further force to this provifioQ., by tak­
ing f~curity continually from donatars, for 
the payment of the debt: Now this princi­
ple of efcheat transferred itfelf into the law 
of forfeiture, and it was doubted, whether 
the king was bound by the onerous deeds 
of the forfeited perfon. 

ln Scotland, fo late as the year 1688, it 
• Bankton is certain *, the forfeited eftate was not 
!:~ .. ;: fubjeCt to any deeds or debts of the traitor, 
NQ 57. which had not received confirmation of the 

king; and one of the ar tides of grievances, 
Frefented to king William, by the conven­
tion of eftates, was, Cf'he forfeiture to the 
preju4ice of creditors; nor were thefe things 
re~edied 'till the year 1690, when by fra-

t An. tute it was enacted t, :that all ejlates for­
~~:.Oj3' flited, jhould be fubjeB to all real aCiions, and 

claims again) the fame. 
In England, even to this day, the old 

l'ule of efcheat, that lands {bould revert 
free of burdens, fo far prevails in forfei7" 

t An. Ii & ture, that the lands revert to the king t, 
6. Ed. 6. difburdened from the dower of the wife; 
cap. I I. and further, though the king upon forfei-

ture for civil debt fatisfies the creditor, at 
whofe fuit the outlawry is profecuted, yei, 

accord-
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according to lord Coke, he is {aid to do fo 
de gratia, and -not de jure. 

The law of efcheat is (tiU further feen 
i'n the law of forfeiture, from this, that by 
the law of England, according to lord 
Coke *, if an eftate devolved jure finguinis • Coke 

upon a traitor it efcheated to the lord and upon Lyt.. , , fC!'Ct. 4' 
did not become forfeited to the king; by (Y.) 

the proper law of Scotland, in the fame 
manner, it would have t efcheated to the tDirleton 

king for defect of inheritable blood, I fay, ;~~~r~.or­
by the proper law if Scotland; for I fpeak & ibid. 

f h E l'fh I f fc Stewart, not 0 t e ng 1 aw 0 trea on, now ex-
tended to Scotland: I fay, in the fame man-
ner; for though in England the lands fell 
to the lord, and in Scotland to the king, 
yet in both countries they fell by the fame 
principle:::: In England the lord was ulti- :t Bankton 

mas heres, in Scotland the king is ultimus l~t-. 3' 
r ,tIt. 3· 

heres, and there!ore what the lord In the N° 109. 

one country took by efcheat, on defeCt of & ~b;;:v, 
inheritable blood, the king in the other N . 

country took by efcheat, and not by for­
feiture. 

Perhaps too in this our day, or that of 
our fathers, we might trace the Jaw of 
efcheat in the ftatute of George I. known 
commonly by the name of the Clan Act, 

F 4 amidft 
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amidft all the political views, with which 

• An. I. it was made *. By that ftatute 011 the 
Geo. 1. treaion of the vaffal in Scotland, the lands cap. :0. 

were on certain conditions relative to the; 
fuperior, to efcheat to him, and not to,be.,. 
come forfeited to the king. 

-r h f Ag:ain, with regard to the efcheat arif-
,t,IC eat 0 ...., 

ultimu, jng from the defect of the exiftence of an. 
heres. heir, it is certain by the old law books, 
itt Reg~ both of England and of Scotland t, that 

J
"baj . the lord, an.d not the king, fucceeded as ~/"!" 
1 • 2. h 

cap. 55. mltS eres. 
~Ianv,lle, If we may believe Glanville + the fupe.,. 
]1\). 7. ' +, 
cap. 17. rIor was not ultimus heres to a ballard, dy.,. 
~b~~.nv. ~ng without iUue, in England, in the time of 
cap. 1,6. Henry II. If we may believe Craig §, and 
~b~r:~g. Sir John Skeen 1/, the king was in their 
'~~g .. 1 i· time laft heir to a bafrard, in the fame 
H Skl!~ manner ill Scotlflnd. Perhaps thofe au­
R:i.a~aj. thors may not fully b~ trufted in. their 
lib. z. averments. Not GranvIlle, be.cau[e 111 the 
cap. p. yay next reign, the lord w~s ultimus heres 

to a baftard, as is obvious from the autho­
'. Breaon, rity of Bratton "~ arid others. Not Craig, 
~. ,l., b~(aufe in another paffage he din:-.:tly con­
t ~r~ig, tradiCls him felf; his words t in that other 
lib. z. tr. 111 d . ft "d' dJeg. 18. pallage are:" u tamen mtere , quo 
N°· 1$. « baftardo moriente fine liberis, five fit ec-

~c clefiafi~-
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cc c1efiafticus, five laicus, omnia ejus mo­
" bilia fifco jure coronre fiunt caduca, fi 
C( teftamentum non fecerit j nam baftar-
" dire inter regalia numerantur; at feuda 
" ad dominum fuum de quo tenebantur 
"redeunt. Ratio eft, quod ea domino-
" rum ab initio voluntas fuiife prrefumitur, 
« ut foli vaffalo providerunt et ejus filiis le-
" gitimis, qui fi defecerint, ad dominum 
cc debeat feudum reverti." Not Skeen, be-

73 

caufe Sir James Balfour * not only gives • Balfour 

his opinion to the contrary, but cites a t~t. anent 
. • ballards. 

judgment to the contrary, whIch had been 
given about that time, to wit, on the 12th 
of December, 1542; and ftill more, be-
caufe the preference of the king was con-
trary to the analogy of the feudal plan, 
and of the feudal principles at the time. 

At the fame time, if the law ftood as 
thefe authors affert, the exception may be 
accounted for t. Baftards [eem in many t Dirl. 

refpeEtsto have been deemed a kind of cri- doubt. tit. 
• . bafiards, 

minals III the eye of law; they were not C,raig. 

allowed to make teftaments, they couldld~' 2. 
_ leg. '7. 

not have an heir failing their iffue; when N° 12, 

then the fucceffion fell, it feemed to fall as 
if for a crime, and therefore ~he public~-

magl-
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magifirate, rather than the private fupe­
rio!", feemed to have an intereft in it. 

But whatever be in this, it is certain,· 
that after that diftant period, the lord re­
mained ultimus heres in England, as long as, 
the feudal fubordination remaining, there 
could be room for the difpute betwixt him 
·and the king; and in copy-holds he remains 
ultimus heres at this day. 

In Scotland the lord remained likewife 
~~~ok '4. very long ultimus heres. In the record * of 
~ 3;;?' charters of the year 1506, there are on the 
. 18th of February two very ihiking inftan-

ces of this: the king in thefe as earl of 
Marr, and not as king, grants to Alexan­
der Couts and his [poufe, and to John 
Skeen and his fjlOufe, certain lands, which 
he .. exprelles had fallen by the right of ulti­
mus heres to him as fllperior and earl of 

~ ~Ifour Marr, and not asking. Sir James Balfourt, 
lit. h~lrs& h b r C· d I hId {lIcce(forS. W 0 wrote elore ralg, ec ares, t e or 
:):.Craig, was uit:"mus heres, and t~e ·words ,of Craig ~ 
lib. z. are exprefs: " Ad dommum ratIOne feudl 
~~~'::~ /. " fi nullus heres appareat, ex eorum nu-

" mero, qui difJ)ofitione continentuf, feu­
" d l!111 red it domino, etiamfi non fit ex­
" prenum, ut in eo cafu caderet." 

It 
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It appears in the reign of Charles II. 
though * it was fixed, that the king was· Dirleton 

/t . h b ft d .' tic. ball. ulmus eres to a a ar ; yet It was a 
doubt in law, and among lawyers, whe-
ther the king or the lord was ultimus heres 
to other perfous; for one of the doubts in 
the law of Scotland, frated t by Sir John ~t~lr::i~~n 
Niibet, is: "If a right be granted to a of fees. 

" perfon, and the heirs of his body, with-
" out any flirther provifion or mention of 
" return, whether will the king have right 
" as ultimus heres or the fuperior?" 

In the fucceeding reign it appears, from 
a circumftance in a judgment reported by 
lord' Fountainhall:t, that even fuperiors:t Dec. 9· 

were taking gifts of the efcheat of their ~~~~rvcll 
own vaifals from the crown, as laft heir j ~gainft 
1: • h f h " rennent. lor m t at report one 0 t e competltors IS ' 

a fuperior, who has taken a gift of his 
vaffals efcheat upon the failure of heirs. 

But lord Stair put totally an end to the 
doubt, who was ultimus heres in our law. 
He declared §, that on the failure of heirs § Stair. 

" the king by his prerogative royal excIl1d- ::~:~: 
'.' ed all other fl1periors, who are prefumed N° 47-

" to retain no right nor expeftation of 
" fuccefiion, unlefs by exprefs provifion in 
cc the inveftiture the fee be provided to re-

C( turn 
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" turn to the fuperior, in which cafe he is 
cc proper heir of provifion:" And the rea­
fon he gives for it amounts to this, and is 
a wife one; that fiefs being now no longer 
gifts from the lord, but fold for their value 
in money, his ancient intereft is 10ft. Ever 
fince the time of that great author, the 
conftant cuftom of iffuing gifts from the 
exchequer, the acquiefcence of fuperiors in 

~Bankton not contefting thofe gifts, the opinions * of 
lib. 3· 1 d h' d 'fi f h ' d tic. 3.' our, awyers, an t e eel Ions 0 t e JU ges, 
N.I06. have run in the fame channel, and have 

t4 Co1f. 
July 31. 
li53· 

confirmed the right of the king, to the ex­
clufion of that of the lord. 

Nay, this law of efcheat the judges have 
carried fo far, in 'favour of the crown, that 
in the cafe of the eftate of Mafondieu, they 
lately found t, the king, as ultimus heres, 
could defeat a death-bed difpofition; al­
though the favour due to a tefiator, more 
efpecially to prevent his inheritance from 
being caduciary, be very great; and al­
though the privilege of impugning a death­
bed difpofition, may appear to have been 
introduced only in behalf of the heir of 
blood, whofe rights and expeCtations are 
difappointed; but not in behalf of the 
crown, which takes not as heir, but as 

pro-
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proprietor of bona vacantia, and the ex­
pectations of which, therefore, cannot be 
difappointed at all. 

This transfer of the right of the lord, as 
ultimus heres, into the hands of the king, 
without ftatute, without even a fin~le de­
cifion in point on the conteft, is a very 
fingular inftance of the decay of the feudal 
law, how it melts away of its own accord, 
how the rights of fuperiors pafs from them, 
as their intereft waxes weaker in the fief, 
and, how the minds of men yield without 
force, when the variation of circumftances 
leads them into yielding. 

SEC T. III. 

A F T E R tracing the progrefs of the Prefent 

eftablifhment of tenures, and of ~~:u%~. 
their original fruits, it may not be impro- an~ their 

k I · f th & ffrults. per to ta e a genera VIew 0 e .lates 0 

both. 
The extent of enumeration in the diffe­

rent feB:ions of this chapter, may appear 
tedious, but it is chiefly from this enume­
ration, that the bafis of the feudal fyftem, 
the connexion betwixt lord and vaffal, can 

be 
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be known, and it was in the declen1ion of 
this connection, that the ruin of the fyftem 
itfelf was involved. 

Frankal. Tenures by frankalmoigne preferving 
moigne. too little connection betwixt lord and vaf-· 

fal, at a time when a great deal was re­
quired, were very early reftrained in both 

• Mag. kingdoms, by the ftatutes * of Mortmain; 
Chart. 
cap. 36. after thefe the famous ftatute ~uja Empto-
;~ .. ?: res t, of Edward 1. barred the fubjecrs ef­
cap. 4,14, feEtuaIly from making grants in frankal ... 
~~;: R: I. moigne for the future, and the abolition of 
cap. I. the Popifh fuperfiition, had the fame effect: 
tto

,., 1 S. in Scotland; for the lands held in frankal ... 
cap. ,. moigne, were at the reformation annexed to 
ry~S;t. the crown, which difpofed of them upon 
feet. ~40, different tenures; and now :t the only re ... 
:t: Stair, 'f l" 1 d lib. 2. mams 0 jranka mOlgne In Scot an, are 
~r~ 3, the manfes and glebes of minifters. 
& 4~.9. Military tenures preferving foo much 
lVhlItary. connection between lord and va{fal, down 

to times when very little was required, 
; An. I z. fhared the fame fate at a later period §. 
~~: :~, Tenures by foccage and burgage having 

S
Geo.2. in them a juft moderation between thefe 

occage. , 
Burgage. two extremes, have to thIS day a ftable du-

fJtion. In Scotland, they have the appear-
ance 
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ance of feparate tenures; and iIi England * • Lyttlet. 

. h h fea. 16z. are nm mto eae ot. er. 
The perquifites of ward and marriage War~ 

b · r. £r bi l' . . mamagl!. emg J.lluera e on y 111 a very mllItary age, 
were apropriated to military holdings, and 
were even in thefe foftened with the tem-
per of fucceeding ages. 

Thus .,. for two hundred years paft, our t ~jaion. 
. d . SId h . , d f decis. vo-
JU ges 111 cot an ave gIven tne war 0 ce tutor &: 

the minor's perfon, not to the fuperior, but pupil. 

to his relations; and what the judgments 
of courts did in Scotland, the humanity of 
fuperiors did in England; ftatutes in both 
countries :t prohibited the lord to do waile, tAn. 3· 

and other' ftatutes obliged him to give pro- ~~~. 1;[. 
per maintenance to the heir. 

Thus again, with refpeEt to the right of 
marriage, the ilatute § of .f.,1agna Charta 5, Mig. 

d · d 1 h h' fh . d Chart. or ame , t 1at t e elr ould be marne cap. 6. 

without difparagement. A future ftatute of 
~enry Ill. /I made the fuperior, in cafe ofk~n~'3~~' 
dlfparagement, lofe the wa.rd. A fiatute cap. 6. 

in the time of Edward I. repeats this pe-
·nalty, and adds *, that if the fuperior keep· An. 3· 

the heir female unmarried for covetife of ~~~'. ~·2. 
the land, fhe fhall have an· action for reco-
very of her land, without giving any thing 
for her wardlhip or her marriage. Tem-

pera-
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peraments fimilar to thofe, were introduced 
into the law of Scotland, and extended in 
both countries. Our judges in Scotland, 
particularly, allowed the refufal of the 
marriage to be purgeable by an after con­
fent; they modified the value of it accord­
ing to circurnftances; they excluded it al­
together, where there was the leaft appear­
ance of fraud; as for example, where the 
woman offered was· already engaged, they 
took advantage 'of every flaw in the order 

/ of requifition, that is, the writ requiring 
to marry; and though it was agreeable to 

• Durie's ftria law,' and to * one decifion, where 
decifions. feveral heirs. apparent of the fame family 
~~h ' 
againll: had died one after the other, before the 
Cranfton f . h h 1 f h July J I,' age 0 marnage, t at t eva ue 0 t e mar-
1622. riage of each fhould neverthelefs be paid, 

yet lord Durie, who repOl'ts that decifion, 
fays, fuch a claim "was never by the court 
" of feilion fuftained before." And lord 

t Stair, Stair adds t, "That he hopes it will 
J~b. z. "never be fuftained again." Nay, fo far 
lit. 4. 
Nil H. did the courts of law favour the vaffaI, 

that in a difpute whether the value of the 
marriage was to be computed at the mar­
riageable age of fourteen, at which time 
the heir had been very poor, or at the 

time 
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ti'me of his marriage, when by an eftate 
fallen to him, he was become very rich, 
lord Stairs informs us, (( That the lords Stair, 

" inclined much to eafe the vaffal, fo far !i~ .. :: 
" as law would allow, and that feveral- in- N° 55-

(( terlocutors did pafs fupporting his plea ... • 
Agreeable to the fame moderation in the 
judges, thefe two incidents of ward and 
marriage were, ever fince the revolution, 
exaCted with the utmoft lenity, by the of- Non·en-

fi ' f th try, cers 0 e crown. Relief. 

The feverity of non-entry, made it la~ <;:ompofi. 

1 J1.. • • E I d' J: f lion. on y a mort time In ng an , In Javour 0 • An;"3, 

the lord; and though that feverity lafted Ed--r, 
'C f' h' f cap. 24· longer, In lavour 0 the kmg, over IS va - compo 

fals in capite, yet a fiatute * in the reign of ~~~e, 2.d 

Edward I. barred the king from taking p •. 206 & 

poffeffion till an office was found, that is: ~8An. 28. 

till he was autltorized by the verdiCt of an Ed. I. 

inqueft to do fOe Many fi:atutes t were ~~~p'.9. 
afterwards made to the fame purpofe; C~keJ ad 

they all limited the king, and they aU ~D7;. && 

favoured the vaffal. tianndf. 
• • • cap. 3. 

III Scotland, though the fupenor ongl- Stat. line. 

nally could have entred direCtly upon the :;: :~. 
lands, in the fame manner that the fupe- AD. 2, 

, 'E I d ld h d h Ed. 6 •. nor In . ng an cou ave one, yet t e cap, 8. 

profits of non-entry our judges afterwards &d ':okofte~ 
G h 

2.1. 
aJ,Il- ~Sll. 
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hampered with the neceffity of, a declara.­
tor, or aCtion of declaration, that the lands 
were in non-entry, ill the fame manner 
that in England the king had been ham­
pered with the neceffity of an inquefi made, 
and office found; nor even after declara-

-d ~i~. tor * did the judges give any more, than 
ecIllOfiS, h d . d' h fi vol. 2. ,t e retoure or anCIent utIes to t e upe-

pag.6. rior, if the vaifal had any tolerable excufe 
for-ftanding out. Influenced by the an­
cient maxim, that relief was only due in 
military holdings, and by the ullcertainty 

t 1:*..'1. in which fuperiors had afterwards kept the 
d.ecifio?s, quantity qf relief in foccage ,holdings, our 
tit. rehef. • d . Sid fc 1: f 1: t SCOts JU ges 111 cot an were Olar rom lavour-
'a~' an. ing the right of the lord, that they t refu­
~:p,936. fed to double the rent, upon the entry of 
cso~p. an heir in ioccage, unlefs there had been 

talr, 
lib. 2. an exprefs claufe in the charter for doing 
~g' 3~'. it; and though upon the entry of a [han­
an. zoo ger upon the fuperior> they were obliged :t, 
g:~/. by ftatutes, to make the compofition, or 
Banklon, fine for alienation, a year's rent of the lands, 
lib. z. , d I h f 
tit. 4. at the Improve va ue, yet on t e entry 0 

~~~;~ur. an heir they interpreted the profits to the 
tiro relIef: lord to be accordmg § to the retoured or 
hope 124' • dId d' Suirs, ,. anCIent uty on y; an not accor mg to 
lib. 3. the improved rent of the lands: With thefe 
tit. ? 
N:l :~., tem-
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temperaments, the rights of non~entry, re-
lief, and compofition, are (ubfifiing in 
Scotland; but fuch of them as remained in 

. England, were overwhelmed in the fall of 
the court of wards and liveries in that 
country. 

The right of demanding aids of the vaf- Aid. 

faI, though it remained in the highlands 
of Scotland, fo late as the time * of Craig.; • Craig; 

yet :vore away- in that country by difufe, ~~;tl I. 
and In England was put an end to by N" 2%.­

the fame ftatute which abolifhed knights 
fervice. The only remain of this right, is 
to be feen in the cufiom of parliament, to 
grant an aid for the dowry of the king's 
eldeft daughter; for with refpeEt to the 
land tax, it has long ago been transferred 
from a feudal perquifite, to be a national 
fupp!y; and in this light is now to be looked 
upon rather as a political, than as a feudal 
part of the confiitution. 

The monftrous feverity of the incident Efcheat .. 

of efcheat in Scotland for a civil debt, was 
.abolilhed by the fame ftatute, which took 
away ward-holdings; but. the oth~r effeCts 
of it on the delinquency of a vaffal again-it 
the publick, are t remaining, with a few t s~p'. ef. 

variations equally in both countries; Qn ~~~~~ lor 

G 2 default quency. 
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• Supra default of an heir again, the fruit of it • is 
efcheat of c-l1 h k' . Sid d' E Jail heir. lID en to t e mg in cot an ,an m ng-

. land reverts to ·the donor, fo far as by the 
utmoft ftretch of interpretation, he can be 
fuppofed to have an intereft referved in 
the land. . 

Such was the progrefs of tenures, and 
of their fruits, and fuch the fates of both; 
thefe tenures and fruits arofe, moll: of 
them, at a time when the intereft of the 
fuperior in the fief was extremely (trong, 
and were theref~re morl: of the in in their 
origin extremely fevere; but it was their 
uniform progrefs to vary with the tmifol"m­
ly varying fitliatiohs of mankind, fo that 
in the end, that military fyftem which once 
was fo univerfal and fo fevere, is now coine 
to be limited in the nature of itstenuTes, 
and more fo in the perquifites of them. 
The people by their cuftoms, and by chang­
ing many of the military into civil feuds, 
effected the one; the judges by their inter­
pretation, and bending that interpretation 
to the genius of the times, effeCted the 
other. The ftatute law came in aid to 
both. Many attempts had been made by 
parliament in England, in the reign of 
James I. to purchafe from the king the 

ab().. 
3 
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abolition of wards and liveries. Cromwel * • Scobil's 

made them to ccafe during his adminiftra- ~s, an. 

tion, both in England and in Scotland j but ~J.49. 
it was not till at a period ripe for it in the an. 1~56. . cap. ,., 
one country, and at an after period ripe 
for it in the other, that whatever remained 
in either country of military tenures, with 
the various incidents, fruits, and depen­
dencies attending them, were laid for ever 
to relt. This was done t in England dur- tAn. IZ. 

ing th~ reign of Charles II. and tin Scot- ~6~/;: 
land during that of George II. with this tAn. 20, 

hI d' Jr. b' th Geo. z. memora e luerence etwlXt e two 
::eras, that the former prince aIked and 
got a conliderable fum, to wit, the fettIe­
ment for perpetuity of one half of the ex­
eife upon the crown, to free the fubjeCl: 
from bondage; whereas the other monarch 
made a prefent of all his rights of that 
kind) to make his people happy. 

G 3 C HAP. 
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C HAP. III. 

lIifiory of the Alienation of Land .. 
property. 

I N tracing the hifiory of the alienation 
of land-property, it will be necelfary 

to difiinguifu that voluntary alienation 
which takes place during the life of him 
who alienates, from the involuntary or le­
gal alienation; and both of thefe again 
from that alienation, which, in confequence 
of the proprietor's will, is to take effeCt af­
ter his death. 

SEC T. I. 

Yolantary T HIS fubjeB: is curious and.interefi­
aliepation. ing; in order to trace the progre{s 

of it, the progrefs of fociety muft be traced. 
The firft fiate of fociety is that of hun­

ters and filhers; among fuch a people the 
idea of property will be confined to a few, 
and but a very few moveables; and fubjeCls 
which ~r~ immoveabJe, will be efieemed to 
pe common. In accounts given of many 

Ame-
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American tribes we read, that one or two 
of the tribe will wander five or fix hundred 
miles from his ufual place of abode, pluck-
ing the fruit, defiroying the game, and 
catching the fifh throughout the fields and 
rivers adjoining to all the tribes which he 
paffes, without any idea of fuch a pro-
perty in them, as makes him guilty of in­
fringing the rights of others. 

The next ftate of fociety begins, when 
the inconveniences and dangers of fuch a 
life, lear! men to the difcovery of paftu­
rage. During this period, as foon as a flock 
have brouzed upon one fpot of ground, their 
proprietors will remove them to another; 
and the place they have quitted will fall to 
the next who pleafes to take poffeffion of it: 
for this reafon fuch fhepherds will have no 
notion of property in immoveables, nor of 
right of po{fefficn longer than the aCt of 
poffcffion lafis. The words of Abraham 
to Lot are: " Is not the whole land before 
" thee? Separate thyfelf, I pray thee, from 
"me. If thou wilt take the left hand, 
" then will I go to the right; or if thou 
" depart to the right hand, then will I go 
" to the left." And we are told that the 
reafon of this feparation, was, the quantity 

G 4 of 
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of flocks, and herds, and tents, which each 
of them had, and which the land was un­
able to fupport; and therefore lord Stairs * 
ingenioufiy obferves, that the parts of the 
earth which the patriarchs enjoyed, . are 
termed in the fcripture, no more than the 
po.Jfe /lions. 
. A third ftate of fociety is produced, when 
men become fo numerous, that the Belli 
and milk of their cattle is infufficient for 
their fubfIftance, and when their more ex ... 
tended intercourfewitheach other, has made 
them ftrike out new arts oflife, and particu .. 
larly the art of agriculture. This art leading 
JIlen to beftow thought and labour upon 
land, increafes their conneCtion with a fIn­
gle portion of it; this connection long 
continued, produces an affeCtion; and this 
affection long continued, together with the 
othel', produces the notion of property. 

But for fome time after the notion of 
property in land was e(tablifhed, there ap .. 
pears to have been many refiraints, either 
natural or civil, upon people's power of 
;:ilienating it. 

Thus the t Romans, in the very earlier 
ages of the Roman law, could not alienate 
their heritage but in calatis comitit's, and 

. with 
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with confent of the people; thus the jus 
retraElus of relations took place * among * Ruth, 

the Jews, among the Greeks, and till with- J:~~:iuh, 
in thefe few years, in the udal rights of cap. 38. 

Orkney men; among all of whom the Feu-
dal Syftem was furely unknown. 

When with thefe reftraints, in this ftate 
of fociety, there chances to intervene the 
(:oncurrence of feudal principles, the bar 
againft the power of alienation becomes 
double. 

Hence in the origine of all feudal na­
tions, the jus retra8liS + is given to rela- t Lib. 

tions, and the prohibitions to alienate, are f,t~tud. 5· 
1 • 13. 

without number: Penalties are even im- Craig. 

pofed: In fome of the books of fiefs, the ~i;t4' 
right hand of him who wrote the deed of 
alienation, is ordered to be ftruck off. 

This prohibition arifes partly from the 
original principles of reftraint, which were 
in favour of the heir, and partly from the 
feudal principles of reftraint, which are in 
favour of the fuperior. 

Inftances of the effeCt of the laft prin­
ciple have been obferved by every one; for 
every one fees the hardLhip it would have 
~een upon. a fuperior, to have allowed that 

land 



90 HiJlory if 
land which he had given to one family, to 
go to another. 

But inftances of the 'effeets of the firft 
principle have not been fo readily attended 
to. It will be proper then to point out 
fome of them. 

In the old refiraints upon alien~tion, 
which we find in the laws of England and 

• Glanv. Scotland, no diftinCtion is made *l whe­
~~p?;. ther the fief is held by a military, or a foc­
Reg. Maj. cage tenure; but the lord's intereft in the 
~~p. 2;8, change of the vaffal in the one fief is very 
19,20,21. great, and in the other very [mall. It was 

then the intereft of the heir alone, equally 
{hong in both cafes, which created an equal 
prohibition in both. 

t Leg. Again, in t the fame old laws the re­
~~r;~.. frraint upon alienation is almoft abfolute, 
lib. where the tenant is in by defcent; but very 
feud. 4. 
tit 4:;. loofej when he is in by purchafe. The heirs 
j,~.t. Cu. of a perfon fcem to have fome right, in 
Glanv. what has defcended to him from his fore-
lib. 7· f 1 h' d 
cap. I. aLlers; w .ercas no one can preten to 
:Reg. lVJaj. have a right in \vhat a man has acquired 
Jib. 2. . l' f.]f . l' 11. f h h' h 
cap. I~, lllOLe,: It is tile mterell 0 t! e elr ten, 
:ZO. which alone creates the difference betwixt 

t~le one reftraim and the other. 
But 
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But what puts it beyond difpute, that 
the intereft of the heir, and not that of 
the lord, was fometimes confidered in re­
firaining the power of alienation, is, that 
even the confentof the lord to the aliena-
tion of what pa{[ed by fuccelIion, could not 
preclude the heir. Alienatio feudi paterni 
?JOn valet efiam domini valuntate, niji agnatis 
confentientibus, fays the law * of the books. Lib. 

of the fiefs.-Lord Coke is therefore ~eud. 4· 
. d oft k h h J'. h tit. H· un er a ml a e, w en e lays t, tat edit. Cu~ 

thoug~ a valfal at co~mon law couldj;CCoke. 
not ahenate a part of hIS fee to hold ofillllicut. z. 
his lord, yet he could alienate the whole pag. 6:;. 

of it. He founds his opinion on this, that 
in the latter cafe the fee was not difmem-
bred, and the lord received the whole of 
his fervices; but the miftake arifes from 
attending too much to the intereft of the 
lord, and too little to that of the heir.-
Is it pollible the law could by implication 
allow a man in all events to alienate the 
whole of his fee, at the very time when it 
exprdfes the particular events in which he 
can alienate the whole, or can alienate on-
ly part? When a man is a purchafer, and 
has no children, he may alienate the whole; 
but when he is a pur~hafer, and has chil-

~ren, 
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• Glanv. dren, he may alienate only a part, fay * the 
~~~.7;. old law books of both kingdoms. 
~~.g·2~aj. The fir.ft fiep of t~is ~lienation of Iand­
cap. :0. property m Great Bntam, was the power 

given to a .rp~m, of alienating what he had 
himfe1f acquired. Over this, and for an 
obvious reafon, he was conceived to hav~ 
a more extenfive right, than over what had 
been only tranfmitted to him from his an­
cefiors. 

t Lib. This power is given by implication, in t 
!~r~d4t the books of the fiefs, and t ~n the Sa)'on 
~dit. Cu- law; but in exprefs words in the laws of 
J;'tl'g. of Henry I. § The words are: ACfJuifitiolll!s 
~I!red. Juas det cw' ma,gis velit, ji Bocland autem ha­
§ L:t beat quam ei parentes fui dederint, non mittat 
~=n~o:' eam, extra cognationem Juam. 

I At the fame time this licence muil: only 
be underftood to have enabled a man to 
difappoint his other relations, cogrtatione.s 
juas, of the whole of his conqueft; but not 
fo difappoint his fon of more than a part: 
for fo it is limited in the reign of Henry 

II Glanv. n./I Si vero quejlum tantum hahuerit, is qui 
lib. 7. partem terra fua donare voluerit, tunc quid em 
!;pp. I. hoc ei licet, fed mm totum queflum, quia non 

totefljilium fuuln hceredem exheredare. The 
fame 
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fame was the rule in Scotland at iff the. Reg. 

fame period. M~j.lib.z. 

h I, . f ft cap. zoo Tea lenatlOn 0 conque, or lands 
taken by purchafe, paved the way for the 
alienation of what had come by defcent. 

At firft, only a ~ part of this laft was 
allowed to be alienated, and that not cui 
'Vetit, as in purchafes, but only on very 
reafonable motives. Thus the particular in­
fiances, as appears t from Glanville and t Glanv~ 
the Regiam Majellatem, in which men were lib. 7· 

allowed to alienate their heritage, were, in ~!g, ~3j. 
gratitude to a vaffal for fervices done to lib. z. 

h 1 d ' th fi f . cap. 18, t e or ill war, or to e e. ill peace. 
Secondly, in frank marriage with his own 
daughter, or the daughter of the feuditary, 
becaufe this multiplied tenants to the lord. 
And laftly, in frank almoigne or free alms; 
the fuperfrition of the times allowing this 
laft for the good of the alienor's foul. 

At the time that the law frood thus in 
military and foccage tenures, the licence of 
alienation made a full and, ample ftretch 
among burgeffes. 

Thus the law laid down by Glanville 
and the Rqgiam Majeflatem J permitted the 
alienation of no more than a part of a 
purchafe, if there were children; but the 

laws 
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• Leg. laws *' of the burghs in Scotland, on too 
Burg. 
N° 45. contrary, gave a full power to the burgefs 

to alienate the whole of his purchafe with­
out difiinCi:ion, whether he had children 
or not; and to fell, with the obfervance of 
certain preferences, whatever had come to 
him by defcent, if he was oppreffed with 
poverty. 

It is probable, though we cannot trace 
it, that the firft free voluntary alienation 
of land in England, arofe likewife among 
trading people; for in burghs the holding 
of it not being ftriC1:, it could not be of 
great importance by whom the fervices 
were done; add to this, that the extent of 
the notions of mankind concerning their 
powers over property, increafes with fo­
ciety j and as people living in towns, from 
their greater numbers, and greater inter­
courfe, are in a more extended flare of fo­
ciety than people living in the country, 
it was natural that the power of alienating 
land fhould arife fooner among them, than 
among the others. 

The free alienation of land being thus 
eftablifhed in burgage tenures, and in other 
tenures the alienation of purchafes in mqny 
cafes, and that of inheritances in fome 

cafes, 
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cafes, being allowed, alienation in thefe 
other tenures gradually gained ground; 

95 

and when t BraCton wrote his book, feerns t BraCl:on. 

to have been fully dlablifhed. In foccage Jib. 2. cap. ,. 
tenure, the intereft of the lord had never feet. 4· 

been great, and in all tenures the intereft of ~i:p. 2~. 
the heir declined; fo that in the end 'lands f~d. 7· 

holden by foccage tenure, came to be freely ~:p. 2;7. 
alienated, both in England and Scotland; fea. I. 

and as the ftriCtnefs of the feudal fyftem 
yielded to a more moderate temperament, 
the propenfity to alienation, in the military 
holdings of both nations, grew fo great, 
that in the reign of Henry Ill. it became 
requifite to reftrain it by law. 

This reftraint was contained in :t a:t Mag; 

claufe of the Magna Charta, and was af- Chan. 

terwards, in the time t of William the 1tr~t· 
Lion, tranfplanted into the ftatutes of Scot- Will. 

land. The words of it were, Nul/us fiber cap. 3
1

• 

homo det, de ccetero, amplius a/ieui, quam ut 
de rcjiduo tt'lTce poJlit Juflicienter fieri domino 
ftudi, firvitiulll ei debitum. . And this fuffi­
ciency which \vas ordered to be referved, 
was by pracrice explained to be the one 
half of the feud. 

One thing which very much facilitated 
the progrefs of alienation, was the praCtice 

of 
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fe'ud. 4. 
lie. 38. 
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of fubfeuing; for as in fubfeus at firft, the 
original vaffal remained frill liable for the 
fervices, and diftrefs might be taken for 
them on the whole of the land, fubinfeu­
dation in thofe days was fcarce accounted 
an alienation. 

The licence of fubfeuing the whole fief 
is granted * in the books of the fiefs. Si­
militer nec·va./Jallus feudum fine vo/untate do­
mini alienabit, in feudum tamen re80 dabit. 
But that it fhould prevail in Great Britain, 
beyond the bounds which the law prefcrib­
ed to the power of alienation in the time 
of the Saxons, or even in that of Henry II. 
and David 1. is incredible; for the intereft 
of the heir would have been as effeCl:milly 
hurt by fubfeuing' as by alienating: but 
the intereft of the heir, at thofe periods, in 
Great Britain, as appears from Glanville, 
and the Regiam MajejlatelJJ, was much 
ftronger than that of the heir in Italy. 
at the period when the books of the fiefs 
were compofed. 

The power of fubfeuing, however~ once 
introduced, extended itfelf greatly in the 
law of Great Britain; and though, in the 
beginning, the original valTai was bound 
to the iervices, and di(trc[3 might be macje 

for 
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for them on the original land; yet in pro­
cefs of time, the rear-vaffals having poifef-
fed their feuds long, and held them of ano-
ther, began to think they had a connection 
only with that other, and none with the 
original lord. This perfuafion of the rear-
vaffals gained ground, and thereby the fu 
perior lord in the end came to be deprived 
of his fervices and emoluments. 

97 

To remedy this, and to reconcile the jar­
ring intefefts 'of lords and vaffals, while 
thefe were eager after a power of aliena­
tion, and thofe complained that they were 
ftript of their ancient rights, the ftatute 
§(.gin Emptores Terrnrum was made in Eng­
land, in - the reign of Edward I. and 

h fc "b d . .. An ,8, tranfplanted, or rat er tran cn e 1Oto the Ed.;, '. 

ftatute-book of Scotland t, in that of Ro- t Stat. 2. 

b I 
Rob. J. 

ert . C3p. zs. 
In thofe ftatutes it is complained of, 

that through the praetice of fubfeuing, the 
over lords had been deprived of their' ef­
cheats, wards and marrjage~, and it is 
enacted, in favour of vaffals, that they may 
alienate the whole, or part of their land, 
as they pleafe; and in favour of the lords, 
that the lands fo alienated filOuld be held 
of them, and· not of the alienor. 

H 
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As the mifchiefs complained of. in the 

fiat ute ff<Eia Emptores '[errarum, were ge­
neral, fo the remedy was general too, and 
was mea.nt to extend to all vairals indifcri­
minately, to thofe of the king equally with 
thofe of the lords. But fome doubts hav .. 

• Staur.df. ing been raifed * in England, whether the 
de prerog. king's vaffals were within the words of the 
regIs, 
cap. 7. ftatute'; the king took advantage of thofe 

doubts, and aiferted his old claim of re .. 
ftraining his own' vaifals from alienating 
beyond a ce11ain extent;. for this purpofe,. 

+ An. i7. in the fiatute t de Prerogativtl Regis, of 
!~. 6. Edwal1'~ II. the clau~ ofMaK.na Charta? be ... 

fore reCIted, wasreVlved agamft the kmg'rt 

t Stat. 
Dav. z. 
c:~p. H. 

.affals in capite, and in imitation of this 
example, the ftatute of William the Lion 
was revived in Scotland + by David II. 

At the fame time there was this great diffe .. 
tenee in the claufe, as it had ftood in thefe 

. ancient, and as it was revived in thefe lat .. 
ter ftatutes; that by the former, no va-iral 
whatever could alienate beyond a certain 
extent, whereas, in the revived Engliili fta .. 
tute by expr~fs words, and in the reVived 
Scots fiatute by interpretation, only the 
vaffals by kl1ights fervice and ward were 
l'efirained, which reftraint in Scotland was 

3 guarded 
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guarded by the penalty of recognition, or 
the forfeiture to the lord upon alienation, 
beyond the extent allowed. The bent in 
favour of alienation was too [hong, for 
the king to be able to reftrain it in any 

. other fpeeies of holding, and therefore the 
vaffals by foccage were allowed to alienate 
as they pleafed. 

As this claim of the king was the only 
exception to the ftatute ~ia Emptores, as 
it was founded only on a dOllbt upon the 
ftatute, and was directly contrary· to the 
prevailing bent of the people towards alie­
nation; fa the Icing was obliged; for;ne 
reigns after; to give it up. 

Thi~ was done by a ftatute ill of Edward • An. t; 
III. whereby the king's vaifals by knights Ed .. 3' 

fe . 11 ed l' th cap. )1. rvlCe, were a ow to a lenate as ey ... 
pleafed, on paying a compofition in chan .. 
~ry. 

Theft cotnpofitioils were paid till the 
reign of Charles II. when tenures by 
;knights fervice being abolifhed, they were 
"bolifued with them. 

By the fall of thefe tenures, ahd of the 
.fines which attended them, th~ volllntary 
alienation of land in England, fo far as 
Jlot reftrained by private deeds; or parti ... 

H 2 clll~r 
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cular local cuftoms, was brought to per­
feCtion. 

In Scotland the confequences of the fta­
tute ff<gia Emptores, by no means kept the 
fame courfe. 

The neceffary effeCl: of the fiatute ~uilZ 
Emptores, if it operated at all, was to make 
feudal land as much the fubjeCt of com­
merce, as if it had been allodial: Now in 
this view the Scotch had followed too clofe 
upon the Englilh fiat ute ; for in a country 
where the rigour of the feudal law was 
fomewhat ab.ated, where, provided the lord 
had a v31'fal to do fervice, it was not of 
great importance to him who that vaffal 
,vas; . there it was right to allow an un)i~ 
mited alienation: But in a country where 
the Feudal Syftem frill flouri£hed, and 
where the lord had a very ftrong intereft 
in the fief, to give the vaffal an unlimited 
power of alienating, was befrowing upon 
him a power of giving away what did not 
belong to himfe1f. 

In confequence of thofe different cir­
cum fiances, the ftatute ~ia Emptores could 
n0~ be put in execution in Scotland, as it 
was in England j on the contrary, fuperi­
ors, according to their intereft or caprice, 

re .. 
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refufed to receive thofe who pretended to 
enter in virtue of it. In foccage fiefs the 
vaffals fubfeued their lands," as formerly, to 
hold of themfelves, and in military fiefs the 
penalties of recognition, or the forfeiture 
on the alienation of the half, founded on 
the ftatutes of William the Lion, and David 
II .. kept their footing in the law; fuperiors 
inferred them from alienation, in fpite of 
the new ftatute; they continued too to iq-
fer them from fubinfeudation, as before 
the fta~ute they had been continually at­
tempting to do; and in the whole train of 
decifions fince the court of feillon has been 
ereCted, the fiatute ~ia Emptores has ne-
ver once heen fet up to elude the recogni-
tion of a ward feud, alienated to hold not 
of ~he alienor, but of the over lord. 

The fiatute ~ia Emptores being thus 
difregarded, the law of Scotland wavered 
during a ~ong interval; for when the bar 
to the" alienation of lands held in ward 
was anew eretted, the arts to make this 
bar of no" effeCt were revived by the vaf";' 
fals. 

One art particularly, which had fome 
centuries before been invented in England, 
and which h~d been provided againft * by • An. )2. 

H ft Hen. 3. 
3 a a· cap. 6. 
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it 1l:a~ute of Henry III. was revived; vaf;.. 
fa]s infeoffing their eldeft fons, pretended 
by fo doing to elude the penalties of recog­
nition, and the judges fupported this de~ 
vice in favour to the vaffal. 

Another art was that of the vaffal's grant~ 
ing infeoffments of annualrents, or rent 
charges, out of their lands, by which, under 
pretence of the granter's remaining intereft 
in the efiate, an attemp~ was made to elude 
recognition; but the judges, in favour to the 

, B.alfour lord, put a ftop to this device, and held ~ 
. ~~~f~~lr that an infeoffment of annualrent above half 
March; 5 of the value of the land, inferred recognition. 
~S69· To reconcile the jarring interefts of 

lords and their ward vaffals, while thofe 
difi-egarded as much as they pleafed the 
fiatute ff<.!.tia Emptores, nor would admit 
the alienees to hold of them, anu yet in­
ferred recognition from fubinfelldation; 
and thefe, on the other hand., with the 
genius of the times, were bem on alie-

t Scots nation, the laudable fiatutes of James t 
a~h, an. 1.1. and of James t. IV. were at Jaft made, 
14;7. 
cap. 71. encouraging and allowing all peo!->le to fet 
:t Scots . 
:jas, an. theIr ward lands in feu farm, Of by foc-
15°3· cage tenure, holding of themlelves, with-
cap. 9:> d 
& 91. OU'c ang~r of recognition, provided the 

lamis 'were fet at fuU value. 
There 
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Thefe aCts were made from national 

confiderations, and from natio!lal interefts; 
but fome reigns after they were obliged to 
give way to particular ronfiderations and 
particular interefts: they were in part re­
pealed * in the reign of James VI. and in 
whole t in that of Charles 1. at periods :~~O~D. 
when the government of Scotland was a 16c6. 

h I d b h
· cap. I z. 

monarc y, controu e y not mg but a t Scots 

moft grievous oligarchy when the king ath, an. 
, • 1633' 

and the nobles, who had theIr lands under cap. 16. 

ward, could not bear to fee the fubjeCtion, 
under which they thereby held their coun-
try, broke through, by the· independancy 
of the foccage tenure, into which their vaf-
fals were continually turning their lands. 
Therefore by fiatutes they forbade ward 
holdings to be turned into feu holdings; 
and frill further to prevent the alie'nation 
of feu holdings, they often in the charters 
which they granted, added prohibitions on 
the vaffals to alienate any part of the grant 
of their lands; and to thefe again they added 
claufes, fubjeCting the whole to forfeiture, 
in cafe the prohibition was infringed. 

A greater independance of the people, 
and bent of that people in favour of alie­
nation, joined to a greater moderation in 
the government, have concurred, in our 

H 4 day, 
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• AI!. zoo day, to deftroy '* this penalty of recogni­
Geo. z. tion, have removed thefe prohibitions, and 

brought. to perfeCtion the voluntary alie­
nation of land-property in Scotland, fo far 
as it is not reftrained hy particular con­
veyances. 

The only remaining djfference betwixt 
the laws of England and Scotland, in 
point of the power of voluntary aliena­
tion, (for with regard to the forms of alie­
nating, there areftill great differences) is, 
that men can alienate in England upon 
their death":beds, in Scotland they cannot. 

Perhaps it is no refinement to fay, that 
this law of death-bed was in England, and 
now is in Scotland, the laft remain of the 
ancient bar againft alienation. 

V{hen the power of alienating had, by 
gradual fieps, extended itfelf in England, 
yet ftill this law of death-bed kept its 
ground long: It is probable the firfr de­
parture from it, was by the heirs conCent­
ing to the deed of alienation; this proba .. 
bility is made frrong from the authority of 

t Lib. 7. Glanville t ; Pqffet tamen hujtifmodi donatio in 
<;,ip. I. ultima vo/zmtate,. aJicui faBa, ita tenere, ji 

cum co'!fenfu hceredis haret, et ex confenJu ht8-
red/s conJirmaretur; and !honger frill by 

t Spell;n. the authority of :t Sir Henry Spellman, 
J~mJlll!. the 
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·the molt accurate antiquary that we have, 
who avers the fame thing .. 

The power of alienation on death-bed, 
thus introduced to be good with confent 
of the heir,. came afterwards to be good 
without his confent j practice had brought 
about the one, and the fame practice 
brought. about the other: The fiatutes .. of· An. 3:­

Henry VIII. allowing the difporal of im- Hen. S. 
cap. I. 

moveables by teftament made at any time, an. 3+. 
• • • I • d d f. HeD. 8. etlam In articulO mort~s, fen ere unnece - tap. s. 

fary the former practIce, and gave a fanc-
tion to the latter.' 

In Scotland attempts have been madet to t Falco. 

(Upport death-bed conveyances) by the con- fi~~~:. dea. 

fent, and even by the oath of ratification Feb. 27. 

of the heir; there, however, the judges ~~~f~f 
have cut down; but they allow men on "e~eQ 
death-bed to provide their wives, and to ~::o. 
to fell, w.hen oppreft b~' poverty, for pay- mery. 

ment of their debts; and it is the general 
opinion of our lawyers, that the firfr time 
the point comes to be tried, provifioris 
granted on death-be~ to youriger children 
will be fuftained; fa that though the law 
of death-bed ftill lingers in Scotland, yet 
in a few ages it may probably be 10ft here, 
as it was loft formerly in England. 

I SEC T. 
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SEC T. II. 

nvo un. '" U I W IT H rerrard to the unvoluntary, 
lar~ alie- or legal alienation, which arifes 
Dation. from attachment for debt, the progrefs of 

it, both natural and feudal, feems to be 
this. 

Attach. The notion of borrowing under a pro-
meDt of. mife of paying, is in general not veJ:Y na­
:a~d~:or S tllral among a rude people; their concep-

tion of obligation is but wea~ in any cafe, 
and that of their obligation to fidelity ftiU 
weaker. All uncivilized nations an~ ob­
ferved to be cruel and treacherous; inftead 
of a promife to repay then, or of a writ­
ten document in evidence of that promife, 
the borrower gives a pledge, as a more fo­
lid fecurity. 

Thus the old word in the Englilh and 
Scotch law books, Namium, which at pre­
fent we tranflate by the word DijlreJs, fig­
nified anciently from the Saxon, Piglloris 
Prehmjio, the feizing 01' diftraining of the 

•• ,., pledge; and Wilkins *, in his glo{fary, 
~l~rr.l.k. commenting on this word, fays, His primis 
voce Ny- temporibus 'Vade et pignore ca'l.Jeri fa/eoat ; 
lnan JI' • /' 
S;.::een._ heec illt pe'O 1 bOjlh 'vccallt; nos (quz a 1-
y~CC l'j:l­

!:lal(!. 
quam 
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quam ejus rei tenemus umbram) vadios et fal-
~s plegios nomil1amus. 

From * the Regiam Majeflatem and Glan- • Reg. 

ville, it appears, that in confequence ofnaj• 

voluntary prior agreements betwixt the c~;.33. 
parties, this pledge, upon failure of pay- ~~~~~. 
rnent, either remained with the creditor, cap. o. 
or on application to the judge, was fold 
by his order; and it is not improbable, 
that at that time, no moveables, unlefs fo 
pledged, could be fold for debt; nor even 
when pledged could be fold, till after a 
~mpetent time, and delay of payment; 
for fo it is laid down in t Glanville and t Loc. cit. , 

the Regiam Majejlatem: And a ftatute of 
t Robert I. made at a time when event Rob. t. 

moveables not pledged could .be fold for Stat. z. 

debt, declares, that even then they could cap. II. 

not be fold for forty days after the attach-
ment. Before thefe days were elapfed, they 
were kept rather as a fecurity for the debt, 
till the debtor frill delaying to pay, they 
were employed to extinguifh it. 

The progrefs of the attachment of im­
moveables is the fame. § In the law of the § Feud. 

books of the fiefs they could not be at- I~b. z. 
tit. 5 z. 

tached for debt; nor could they be attach-
ed by the Saxon law; nor for feveral reigns 

after 
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after that of William the Conqueror j nor 
in the time of Glanville: On the con­

• Bacon, trary *, the only writs of execution at 
a~r!dgm. common law in England, were the fieri 
~~n~xecu'facias on the goods and chattels. and the 

t Quon. 
attach. 
cap. 49. 

levari facias to levy the debt or damages 
on the lands and chattels; neither is there 
the leafi:. hint of fuch attachment· in the 
Scotch Reg£am MajeJlatem, or the Scotch 
ff<yoniam Attachiamenta: although in this 
laft the method of attaching moveables, for 
debt t is moil: .exaCtly defcribed, even the 
the words of the brief, the duty of the 
fheriff, the proof of the debt, the fale, or 
if no body will buy, the appretiation; yet 
the attachment of immoveables is not 
mentioned at all. 

Norat thefe periods could the law well 
be otherwife: the limited notions of power 
over property, . added to the intereft of the 
lord againft bringing in any vaffal who 
was .a il:ranger to him, were infuperable 
bars to any further attachment. 

It is true, by the Regiam Majeflatem, lib. 
3. cap. 5. and Glanville, lib. Le. cap. 8. it 
appears, that land might be pledged for 
debt; and from the fame pafiages, com­
pared with cap. 3. of the firft author, and 

cap. 
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cap. 6. of the other, it .appears, that in 
confequence of bargains concerning fuch 
pledging of land, a praCtice had crept in, 
that the principal fum not being paid, the 
land either remained with the creditor, or 
on application to the judge, was fold by him. 
But forne of thofe cafes -being in confe-
quence of agreements, were branches ra-
ther of voluntary than unvoluntary alie­
nation, and they belonged more to the 
rules of private tranfaCl:ions, than of pub-
lick law; and further, as no right of 
pledge was fupported by the king's ~ourts 
without poffeffion; Si non Jequatur ipfius 
'Vadii traditio, curia -domini regis hujuJmodi 
privatas conventiones tueri' non fllet, nee 
warrantizare; * the poffdfor of the land. Glanv. 

pled~e~, ~ee~ed to have acquire~ a c~n- ~~p.l:. 
Iiechon wlth It, and power over It, whIch Reg Maj. 

facilitated the notion of his retaining it, lcib• 3· 
ap·4· 

although the attachment of land by -other 
creditors in general, who were not already 
in poffeffion, was, it is certain, utterly 
unknown. 

I fay, by other creditors in general; for t
h
Mag• 

1 h · h . f Heart. 
t 10Ug In. t e reIgn 0 enry III. t we cap. 8. 

foon after find, .th~t the king, a.nd t~e ~~~el~: 
furety for the king s debtor purgmg hlS Bacon. 

d b voce exe­
e t c.:ution. 
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teg. 
lJW'g. 
cap. 94. 
& 95' 

Hijlory ~f 
debt to the king,. could enter upon the 
land for their debt, and keep the land till 
the debt was paid, yet this was a prefe. 
rence fpecial to the king; and as the furety 
had paid off the debt to the king, he 
feemed to come in his place, and to have a 
right to enjoy his privileges. . 

But as the ittvoluntary alienation· of 
land was firft freely introduced among 
trading people in boroughs, fo the;~lon .. 
tary alienation of it was firft freely intro­
duced among the fame people in the fame 
places. 

Thus in Scotland, in the laws of the 
boroughs,. which were compofed in the 
reign of David I. tit the method of attach .. 
ing and felling land for debt, is compleatly 
laid down. By the laws of thof~ people, 
every creditor might ~nter upon the- lands 
of his debtor, a.nd after certain delays feU 
them: The only Teftraint this attachment 

t Leg. admitted, . was a right of redemption given 
Burg. to the relations of the debtor t; a right 
~~'11~ derived from the moft ancient law, and at 
Kames that time not totally eradicated even in 
hill:. notes, bo h -
N0 9. roug _ s. 

This .attachment .thus taking its rife in 
the laws of the boroughs, and among tra~ 

109 
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mg inen, was afterwards extended to. all 
the fubjeCls indifcriminate1y; fo that by a 
fiat ute in the reign of * Alexander II. up-. Scat. 

on application of the creditor, it became Alex. ::. 

the duty of the {beriff tv advertife the cap. 4
Z

• 

debtor to fell his land in fifteen days, 
which if the debtor did not do, the fheriff 
was impowered to fell it himfelf. And 
that this fiatute was put in execution, ap- , 
pears from t the records of chancery, t Record 

prior to. the alteration of the law in the ~fcharceB 
. hb. 4. 

year 1469, to ~e afterwards mentlOned. N° 49. 

~ the fame manner it was +, the ftatute:t An I j. 

de mtrcotori/;ps., which in the 13th year of Ed. I. 

d 'd ed h b fi f h ft Scat. mer. Edwar I. .pro u<: t e ene tot e a-
tute merchant firft into England. By that 
ftatute, which was tranfplanted afterwards § Rob. I. 

lik.ewife § into Scotland, the merchant cre- Scar. 2. 

direr was allowed, upon failure of payment, cap. 19· 

to take poifeffion of the whole of his debt-
or's land, till he was paid of his debt: in 
that land too he was infeofted by the law; 
and upon the fame plan of attachment 
with this ftatute merchant, the ftatute II An. 21· 

ftaple 1/ was two reigns after invented. ~:p. 39, 
It is true, that the fame year in which 

the ftatute merchant was introduced, exe­
Gution upon judgment~ and common re-

(og-
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• An. 13· cognizances *, by the writ of elegit, which 
!~:"8. was common to all the fubjeCl:s, was like­

wife introduced. But the difference of exe­
cution given upon this writ, and that given 
npon. the ftatute merchant, proves a very 
wide difference in the attachment allowed 
among merchants, and that allowed among 
the other fubjeCts. 'The fecurity by ftatute 
merchant, gave poffeffion of the whole of 
the land to the creditor; but the writ of 
elegit gave him poifeffion of no more than 
a half: Originally men coUld not alienate 
at all, afterwards they were allowed to ali­
enate, but not beyond the half of the feJ,ld: 
now this principle, or rather rule, was 
fhong at the time the writ Qf elegit was 
invented, and the ftatute ~ia Emptores 
had not yet been introduced; therefore 
whatever ftretches were found neceffary 
from the circumftances of merchandize, 
yet with regard to the kingdom in general, 
only a fmall deviation was made from the 
common law, and the elegit was permitted 
to affeB: by the operation of law, no more 
than a man was fuppofed capable of alie­
nating by his own deed. 

As the feudal law relaxed of its feveritYJ 
and the commerce of land grew more into 

ufc~ 
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nre, the attachment of land by fiatute 
merchant, and fiatute fiaple, was allowed 
to all the fubjects in general. The fiat ute 
merchant became firft by practice, and af­
terwards by a ftatute of *" Henry VIII. *. An. 23. 

one of the common affurances of the ~~~·t 
~ingdom: And though the fame fiatute. 
of Henry VIII. confined the benefit of 
the ftatute ftaple within its ancient bounds, 
fo as t to operate only for behoof of the t Bacon. 

merchants of the fiaple, and only for debts voc.e exlBe-) 

h r. 1 f . h cunon . 
011 tela e 0 merchandIze brollg t to the 
fraple; yet it framed a new fort of fecu-
rity, which all the fubjet1s might ufe. 
This fecurity is known by the name of a 
recognizance on 23 H. VIII. cap. 6. and 
in it the fame procefs, execution, and ad­
vantage, in every refpeCt, takes place, as 
in the il:atute fta!?le. 

But in later times, when land Clme to 
be abfolutely in commerce, this attach­
ment" was thought infurncient; and there-
fore the aCt of the::: 13 th of queen Eli~a-:t An. 13 

beth, and the fubfequent aEts concernmg Eliz. 

bankrupts, eftablifhed a compleat attach- cap. 7· 

ment of fuch lands as belonged to the per-
fans fpecified in tho£~ itatutes: Infread of 
a half, thofe ftatutes laid the whole of the· 

I land 
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land open to the creditor, and inftead of a 
poffeffion, which was all he had by the ele­
git, or ftatute merchant, or fiat ute ftaple, 
they gave him the means of procuring a 
fale of that whole for the payment of his 
debt. 

On thefe fiat utes of bankrupt£, it is well 
worthy notice, as confirming the (principles 
already laid open, that although the fta­

• An. 13· tutes '* of Elizabeth, and of t the firft of 
;-~~~·7. James I. related only to people dealing in 
+ An. I. merchandize, yet they were extended af­
Jam. I. d b d h f cap. 15. terwar 3, y egrees, to many ot er 0 

:t An. 21. the fubjeCts. By the:t 2lft of James I. they 
~:;'·l~·. were extended to fuch as were fcriveners 
SAn. 5· by trade. By the § 5th of George II. they 
~~~. 3~. were extended to bankers, brokers and 

factors. By interpret~tion of the judges, 
H B~con they were extended further /I to many dif­
~~~~dgem. ferent daRes of tradefmen and mechanicks; 
bankrupt and though they do not hitherto relate to 
lA.) the reft of the fubjeCts, yet future genera-

tions will fee them extended to the whole. 
The compleat attachment of land now ella­
blillied among merchants, will, in the end, 
by a train d canfes and effects, as abfolute 
in the prophetical, as in the natural world, 

affeCt 
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affect the property of all landed men what-
ever. 

When a progrefs is uniform in its move ... 
ments, and confiant in its direction, there 
is no very great degree of arrogance in 
prophefying where it wiU end. 

In obferving this progrefs of legal at~ 
tachment in England and Scotland, it will 
readily occur, as a matter of furprize, that 
our ancefiors, in the execution, by act of 
Alexander II. went before their neighbours 
in ,England, who from their fituation 
fhould rather have gone before them. 

The following hifiory of the variation 
in our legal execution, confequent upon 
this act, will {how the effects of this hafiy 
fiep. 

In England, thofe who entered by the 
tlegit, ftatute merchant, esc. entered rather 
to the poffeffion than to the property, fee­
ing the original proprietor continued for 
ever to have a right of reverfion i Further, 
the ftatute ~ia Emptores Coon after had' 
~ffea: in that kingdom, therefore the 
entry of the attacher was eafy j in' 
Scotland, on the contrary, hy the fta­
tute of Alexander II. the attacher became 
abfolute proprietor, and yet the law was 

I ~ fo 
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fo improvident, as to give no fatisfaCl:ion 
to the lord for entering him: The fiatute 
of ~ia Emptores was indeed afterwards 
made; but that went foon into difufe; and 
yet. the lord remained frill bound to receive 
the attacher without fee or reward : Sine 
o.bjlaculo aut qucflione uliquaJi, fays the law 
of Alexander. 

Upon the refufal of the lords to enter 
thofe attachers, letters of four forms were 

,j Scots dire£i:ed againft them, and * afterwards the 
atis, an. form of a charge was invented; but then 
16+7-
cap. 43. the lord, in right of his property in the 

ground, claimed a privilege to payoff the 
debtor) when he. was attaching the land, 
and to take it to himfelf. 

Though this claim was fuftained, and 
even fuftained in the ftatute itfelf, yet fiiIi 
the law produced great inconveniences to 
the creditor, to the debtor 7 to the lord.­
To the creditor; for if no one bought the 
land which the fheriff fet to [ale, the cre­
ditor could not be paid.--To the debtor; 
for if he had not his money ready, and 
the land "vas attached for lefs than its va~ 
Iue, the lord, by fiepping in, and paying 
of I the debt, might pofl(£s himfelf of the 
land, againft both dcb~or and creditor.-

7 Tc 
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To the lord; for if the land was attached 
for its value, or if he had not money ready 
to clear it off w hen attached bdow its va-
lue, he Was forced to lofe his old· \'affal, 
and get one, perhaps an enemy to him and 
his intereft. 

To thefe three evils, three remedies were 
applied by the * act of Ii!..69. In the firft· 36 ACl. 

, • • 1469--
place, by that ftatute, If no purchafer ap-
peared, a certain part .of the lands was ap-
Vrifed, and .at the apprifed value gi\ren to 
the creditor: Next, a right of redemption 
was given to the debtor at any time within 
ieven years: And laftly, the fuperior was 
not obliged to admit the buyer or creditor 
without a gift to himfelf of a whole year's 
rent of the lands; at the fame time, his 
ancient right of pre-emption was fecured to 
him; but fubjeEt frill, by interpretation of 
the judges, within the [even years~ to the 
redemption of the debtor. 

Thde expedients indeed, .cured [orne of 
the prefent eviis; but ftill the origo mali re­
mained: As we fGllowed the Englilh too 
clufely, in attempting to allow the free vo­
luntary alienation of land by the fratute 
~ia Emptores; fo we mad,~ frill a greater 
miftake in domeftick policy, when we ran 

1 3 before 
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before them, and allowed the free and un­
limited attachment of land, even of land 
holding ward, for debt, at 'a time, when 
the {hong notion of the ancient right to 
the land itfe1f in the fuperior, gave to the· 
fuperior a claim to intereft himielf in that 
attachment; when there was not fuch a 
degree of commerce in the country, as 

_ made fo great a fluCtuation neceffary; and 
when the uncertainty, and imperfeCtion, 
and weaknefs of the laws, joined to the 
dependance of the courts upon the great 
men, gave an opportunity to thefe laft, of 
getting almoft all the Jands in the country 
into their po1feffion, under the cover of the 
Jaws whi(:h g~ve attachment for debt. 

The following was one of thefe fhameful 
Ilevice.s; Originally it was the fheriff of 
the county, who, in confequence of appli­
.cation made by till:: debtor to the king, at­
tached .~nd apprifed the land, in the fame 
mallI~er ~at the fhedff apprifed by the 
tlegit in England; but. as the lands of a 
debtor lay under different jurifdictions, and 
'the fheriff ~ould att~ch only hmds under 
}:lis own jurifdjCtion) and as the trouble 
flJld ~xpence of getting an apprifing from 
~¥ery particular Sheriff; waS com}?lained Qf~ 

jt 
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it had crept into praCtice,. on the e1tablifh-
ment of the court of daily council, and of 
the court of fefiion, (the judges of which 
courts came in the king's place, as the 
clerks to the fignet were deemed the king's 
clerks) that the lords of thefe courts, in-
ftead of the order of the king, or the pre-
cept of the iheriff, granted letters, or a 
writ of apprifing, under the fignet, written 
by the clerks of it, direCted not to a parti­
cular lheriff by name, but in general to 
lheriffs in that part, or pro hac vice, for 
whore names a blank was'left in the letters. 
Thefe letters being directed to meffengers, 
the creditor who got them, generally filled 
up the blank for the names of the iheriffs, 
with the name of the meffenger who was 
thus confrituted iheriff in that part, or 
pro hac vice; and as ruch became the judge 
impowered to comprife the lands. Meffen.-
gers in this manner being made judges in 
affairs of fo much importance, thore whp 
were cunning in the law, did, in parts of 
the country where law could have force, and 
great men, who had always the caunfeI of 
fuch cunning men at command, did, in parts 
of the country where they themfelves could 
give to tht: law force, make the following 
, I 4- ure 
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ufe of it: They either lent. fmall fums 
upon. great eftates, . or bought up fmall 
debts upon them; they then applied to the 
king's court for letters of apprifing, which 
were granted without examination, and 
the execution of them left to mefiengers, 
iheritfs pro hac vict'. , Thefe mdfengers be­
ing named by the comprifer, refolved in 
every thing to confult his ·intereft j or tho' 
they had not been fo refolved, yet refiding 
.at Edinburgh, ai1d not being obliged by 
the letters to go to the lands, they could 
not know the value of them'j or if they 
did, it was 9nly by fuch' a proof, as 
the comprifer himfelf thought proper to 
bring. In confequence of thefe praCtices, 
large quantities of the debtor's land were 
given by the me{fengers to comprifers, 
for very fmall debts; nay, in the end they 
came to give without fcruple the ""hole of 
his land for fuch debts: Nor had the 
debtor even the confolation to hope, that 
the rents of thefe lands would payoff the 
debt; for the creditor getting pofie/flul1 of 
the cftate1 and the circum11:ances ... : .-::'t:cf be­
irig by him kept feeret, he became ~ccountable 
for none of his intromifilons: he kept his 
fund of rayn'!ent in his own h~n<!sJ and 

y;:t 
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y~ he never was paid; for feven years he 
pretended it was a fecurity, and after that 
the law made it to him a real property. 
From thefe legal catches flowed national 
mifery; debtors grown defperate by fuch 
crying injufrice, either oppofed the law by 
force, or fold their right to fome great man 
who could do fo. The fuperior, if he was 
not tempted by the offer of a year's rent, 
(which however he generally was, and for 
that reafon apprifings run on the faiter) 
to lofe his old. varral, refufed to enter the 
new one; the new one fell upon a con­
trivance to apply to the fuperior of that 
fuperior; and if he entered him, a quarrel 
,enfued not only between debtor and cre­
ditor, but between mediate and immedi-
ate fuperior. Thefe things filled the land, 
if not with civil, yet with houiliold,. wars, 
and made this people a frandal to all neigh­
bouring nations. 

As there is no record of apprifings, prior 
to the year 1636, it is impofIible to prove 
this deduB:ion from that record; but as it 
is agreed upon by our ancient lawyers, fo 
there is fufficient evidence of it in the 
record of the king's charters. By thc!e it" Reco,d 

h .. 11 *.\ J1...·ff orchar~t'r' appears" t at ongma y tile lUen com- lib. s. 
prifed j NQ O. 
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prifed; tha.t about thirty years after the: 

• Record fiatute of 1469, the letters * were directed 
ofcbaners d d b ffi h h 
lin 12. to, an execute y me engers, w 0 ow-
~;b:t· ever for fome time performed their duty, 
Jib. ~4'. either upon the land) or at the head-burgh 
Nil 21 9. of the fhire in which the lands lay, with 
:t Ibid. the fame exaEtnefs that the fheriffs had 
lIb. 2). done. In the year 1528, the firft t dif­
Nil 50. 

penfation was given for holding the court 
§ Ibid. 
Jib. 24' 
Nil 21 9. 

of apprifing at Edinburgh, inftead of hold­
lng it where the lands lay; the reafon given 
in the charter is, that the lands lay in dif­
ferent fhires. Soon after this, many in­
frances appear:f:, of difpenfations granted 
even where the lands of the debtor lay in 
one £hire. But frill, notwithfranding thefe 
two laft alterations, the apprifings were for 

• Chan- fome time led § by proof of the value, and eery 
1ecords, with the fame folemnities with which the 
~~: :: apprifing by the fheriffs had been led. 
1608. From this period, till the year 1608, there 
~~\:. appear:.: feveral " charters on apprifings, 
fo!' 2. which had pa{fed without fpecifying the 
1607' 
Dec. 5. value of the lands; but although in thefe 
Jib. I. it may be doubtful whether the debt did 
fof. 163 . 
• 61 +. not exceed the value of the land, yet, after * 
j~~\~)' that year, inflances of general apprifings 
fol. 195· became numberlefs and uncontroverted, 
J 61 7. I 
De~. ";. ant 
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and lands are not only comprifed without 
valuation, but the largeft eftates are com­
prifed for the moil: infignificant fums. 
Such appears the progrefs of apprifings 
from our records, and the effe8:s of that 
progrefs upon the manners of our people 
are but too well vouched in the hiftories of 
our families and of our manners. 

The king, the people, the judges, faw 
thofe effeCts; they faw too the caufe of 
them, and in their feveral capacities en­
deavoured to foften both. The judges iff, • Dia, 

as appears by the decifions of thofe days, d;~if.. cir. 
. fl' 0 f r. d aGJudlca­m a aIrs 0 conlequence, gave a vocatestiOl'l & ap_ 

to be affi;:ffors to the meffengers i they dif- priling. 

charged courts of apprifing to be kept any 
where, hut in the county where the lands 
lay, unlefs for fpecial caufes fhown to them-
felves. They prevented the legal from ex-
piring, by taking advantage of every flaw 
in the comprifing; as on the other hand, 
they difcouraged all attempts to prove 
fi~ws in the orders of redemption; and the 
legiOature, enacted by the act t of 162 I, t A8. 6, 

that if the land comprifed yielded more 16Z1. 

than the intereft of the fum comprifed for, 
the fuperplus ihollld be imputed in pay-
JJlent of the principal fum~ 

aut 
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But lElI thefe corrections were not fuffi­

cient; for, under pretence of obeying this' 
act, and of. imputing the furplus of his 
annual rent, to the payment of his princi­
pal fum, the creditor fiill kept poifeffion of 
the whole of the ei'tate; after which, it 
was difficult to prove the intromifiions up­
on him, and, at any rate, a proof of them 
could only be made good by an intricate 
and tedious law-fuit . 

• At162. To rerI}edy this, the aCt '* of 166 I was 
,lIbl. made, which enaCted, that it ihould be in 

the power of the debtor, to offer fecurity 
to the creditor, for his annualrent, in­
fie ad of aHo'\ving him to poffefs any of the 
land; and that it ihould be referred to the 
lords of femon, to determine, whether the 
creditor might fafely accept the fecurity 
offered, or {heuld be allowed poffefiion of 
the land to a certain extent; at the fame 
time, that extent was limited, by the fiatllte, 
to what produced exactly the annualrent of 
the principal fum. Further, by the fame 
fiatute it was enacted, that the t~;,!;: of the 
legal, which was formerly fc"_"n Years, 
fhould now be extended to ten; all of 
which reg:11ations were in favour of the 
-debtor. It is further to be obferved, that 

by 
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by interpretation of this ftatute, a charge 
to the fuperior became fufficient to efta-
blifh the right of the creditor in the eftate; 
whereby the creditor, not aiking infeoft-
ment, nor paying his entry during the 
legal, the difcontent of the fuperior could 
not be dangerous to him, on the one hand, 
nor the eagernefs qf the fuperior to admit 
him, tempting to him, on the other. 

By thefe laft alterations, apprifings were 
changed from being the inftruments of 
payment of debt, to' be only a fec'urity for 
it. This the lords of feilion had been for 
fome time aiming at, by doing every thing 
they could, to prevent the legals from ex­
piring; the ftatute lengthened the time of 
.expiry, and put it in the power of the 
debtor to remain in the poffeilion of his 
land. 

But this alteration in the nature of ap­
prifings, made many difcontented; for peo­
ple had lent their money) in expeEtation of 
getting it back when they pleafed, or at 
leaft of getting poffeffion of land of equal 
value; whereas they might now be kept 
from both, by an offer of fecurity for their 
intereft, and that too, not for feven years, 
but for ten. The clamours raifed on this 

ac-
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account, made the introduB:ion of adjudi .. 

• Act '9, cations,bytheaCtof*1672,necdrary, which 
16

7%. being judicial fales, f\ihjeCl: to redemption 
within five years,. would, it was thought,· 
pleafe all parties, and' folve all objections·: 
And indeed, moll: of the inconveniencies of 
the former diligence, were prevented by 
this one. Anciently meifengel's had been 
judges in the attachment, now the lords 
of feilion were· become fuch; formerly, 
though the aCt of 166 I, reftriB:ed the cre .. 
ditor to an an nu alre nt, agreeing to his 
principal fum, during the legal, yet on the 
expiry of that legal, by a faving claufe in 
that ftatute, he might, if the debt was not 
paid, poffefs himfelf of the whole cftate he 
had. apprifed; now only a proportional 
part of that eftate was laid open to him at 
all: formerly there was room for law­
fuits, in accounting for intromiffions, now 
the creditor was made fubject to no count 
and reckoning: formerly the legal being 
ten years, the land was not' only not im­
proved, but was totally neglected i becaufe 
neither the debtor nor the creditor knew 
to whom it was to belong: but this un­
certainty, by the prefeat ftatute, was to 
remain no longer than for five' years. At 

3 the 
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the (arne time, as it would have been ex­
tremely hard, to have introduced all thefe 
things in favour of the debtor, unlefs fome 
additional care had likewife been taken of 
the creditor; therefore, in confideration 
that this laft was obliged to ly fo long as 
five years out of his money, and to take 
land in place of it in the end, a portion of 
land equivalent to a fifth part of his fum, 
was given to him, to be kept with the reLt, 
in cafe his money was not repaid within 
the five years. Further, in order to give 
him an abfolute fecurity in the land which 
he got, the debtor was ordained to com-
pleat this judicial fale, by delivering to him 
the rights of the lands; and in cafe -the 
debtor neglected or refufed to do fo, the 
creditor was allowed to apprife as for­
merly; in which event all the mifchiefs 
of former apprifings were allowed to fall 
on the debtor difobeying the law. 

There amendments and provifions were 
thought fufficient by the legiflature, and 
lawyers of thofe days; but all that the wiC­
dom and jullice of parliaments can do, 
added to the forefight and precaution of 
lawyers, is often, only to apply remedies 
which future laVl.'Yers will break through 

and 



HiJ!ory if 
and which future parliaments muft again 
remedy. H2rd fate of law, in which, from a 
continual fluctuation of circumftances, the 
beft laws are but remedies to bad ones'; 
and all that pofrerity can hope for, is; to 
amend their forefathers defeCts, and in do­
ing fo, to leave defeets for others to amend! 

The original error of allowing the free 
attachment of land for debt, at a period 
when the genius and circumftances of the 
people were not ripe for it, was felt, when 
the law itfelf was forgot: for the genius of 
the people not complying with that free 
attachment, had brought in the right of 
redemption in favour of the debtor, and 
that right ran through all the future 
amendments of the law, to poifon them, 
to flatter the debtor with falfe hopes of 
faving a ruined eftate, and. to make the 
creditor uncertain what was the nature of 
his own fortune. If the legiflature in the 
1672, at a period when the genius and 
tircumftances of the people were ripe for 
an a)mofi: cflmpleat a~tachment of jand­
property, had given a right to the creditor 
to {@It the land, after a comnetent interval; 

J. 

or if it could not be fold, to take a portion 
to himfeff, the remedy would have been 

effec-
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effectuai: hut the effeCts of otd laws are 
not foon to be rooted out, and the aCt of 
1672 was tainted with thefe effeCts; con­
fequently it's remedies were unavailing. 

The error of this law lay here; that in­
fread of it's being contrived, fo as to make 
the creditor execute it, it was left to be ex­
cuted by the debtor, and a penalty was in..;. 
fliCted upon him for non-compliance; but 
penalties againft a wilful debtor, are at any 
rate vain, and in this fpecial cafe the pe­
halty was too weak, for to invite a man to 
confent to the fale of his eftate, by taking 
from him a fifth part more thanheowed, 
and by making him lofe. all hopes of re­
covery of it after five years, was furely 
no very great bribe; as on thl:! other 
hand, to terrify a man who was already 
defperate, by allowing him to torment his 
creditor with law-fllits, on account of in­
tromiffions, and to preferve his· own right 
to the ellate for ten years, was fl!rely no 
very great penalty. Debtors faw, and felt 
the alternative, and aCted accordingly l they 
almoft univerfally negleCted the ad, they 
produced not the rights and evidents, they 
compleated not the fa.1e; or if a very few 
did obey the law, they were only rnen~ 

K whofe 
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w hofe efiates were fo overburdened that· 
there was no room for the fifth part more; 
which the fiatute had provided in favour 
of the creditor. 

There mifchievous effeC1:s were [een by 
the legiilature, but their original (aufe was 
not feen; then:fore they were remedied on­
ly by halves: They were fo far remedied, 

• ACl'7. that by the act * of the I 6~h, the right 
1681. of redemption of the debtor was taken 

away, and anyone J"eal creditor could ap­
ply to the court of [eilion for a fale of the 
bankrupt eHate: but they were [0 far not 
remedied, that within the legal it was frill 
necefiary to carry along the con[ent of the 
debtor; a confent, which was feldorn got, 
and which, no legil1ature making allow­
ances for human nature, ought ill general 
to have expected. 

t At!: 20. TLen came the act of t 1690, which im-
169°· powered the court of [eilion, on the petition 

of anyone real creditor, to fell the bankrupt 
efiate; or on failure of a purcha1er, to di­
vide it amongft the creditors; both of 
which they were impowered to do,· even 
within the legal, and though the debtor 
rdufed his conient. 

Another 
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Another * 1tatute a few years after, a- -lE.t. 6. 

long with the later t act of federunt, in- t 1~1 fe­

tended to make that ftatute effeCtual, gave, dl~rcnt, 
I I I. 

notwithftanding the abfiraCt-ion of the Mar. %3. 

rights of the lands, a total fecurity to the 
purchafer: a fecurity made fuch, by the 
interpretation of the judges, as perhaps, 
the rights and evidents themfelves, if pro. 
duced, could not have afforded. For on 
the 21ft of June 1720, in the cafe Chal-
mers againfr M yretoun, the lords refufed, 
after decree of fale, to hear a creditor 
plead, that the fale had been carried on 
for the debts of one who was only life­
renter, and by coUufion with the creditors, 
at a time when he, being an infant, was 
proprietor of the eftate. 

At the fame time, it will be obferved, 
that thefe two laft fiatm:es relate only to 
the attachment of bankrupt efrates, and 
therefore, with regard to the attachment of 
other eftates, the law frill remains as im­
perfect as it did upon the ftatute of 1672. 

Such is the progreis of the law of Eng- Attach. 

land and Scotland, on the attachment of :~~t!fr 
land for the dellt of the debtor himfe1f. anccllor. 

From that progrefs it will readily occur, 
that if there was fo much difficulty in bring-

K 2 ing 
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ing in the attachment of the land-s of the 
debtor himfelf, there muft have been much 
more difficulty in bringing in the attach­
ment of land in the perfon of the heir for 
the debt of his anceftor: The heir had 
110t contraCted the debt, therefore accor­
ding to the law of nature he feemed free; 
the fief was bound for the fervices of the 
lord, therefore it appeared agreeable to the 
law of fiefs, that the heir fhould have the 
fief free of burdens, in order to enable 
him to do thofe fervices. And according-

* Bacon Iv * it is certain, that at common law in 
voce heir ,/. • • 
& ancc(- Bntam, the heIr was not bound for the 
tOf. (F.) debts of his ancefIor. 

It h<!s been feen, that the voluntary alie­
nation of land, and the attachment of it 
in the debtor's hand for his own debt, took 
place, both of them, at firft, among tnid­
ing people: On the fame plan of analogy, 
the attachment of land in the hands of 
the heir for the debt of his ancefior aIfo 
took place firft among the fame people, 
and from them has been extend,- -1 to the 
relt of the nation. By the ftarute mer-

tAn. 13. chant of t Edward the 1ft, it was declared, 
Ed. I. that" If the debtor die, the merchant !hall 

have poffefIion of his lands, until he hath 
levied. 
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levied his debt." In Scotland the fame 
thing is laid down in a fi:atute of *" Ro-
hert the 1ft, relatin.s to merchants; and· Rob. I. 

more fully in the 94th law of the bo- frat. 2. 

h 
cap. 19. 

roug s. 
The over-hafte of the Scots nation, in 

going before the Englifn, in the attach­
ment of land for the debt of a debtor, 
hy the 24th aCt of Alexander the 2d; and 
for the debt of the ancefi:or, by the 94th 
law of the boroughs, at a time when the 
interct1:s of the lord and vaffal run too 
much into each other, to admit thofe at­
tachments, created very great embarraff­
ments in the law of Scotland, on an emer­
gency, which in this laft deduCtion has not 
been mentioned. The emergency I mean, 
is, when a debtor died, whofe heir would 
not make title to his eftate; in that cafe, 
it was difficult to apprehend, how the 
creditor, confiftently with the itria feudal 
notions, could reach the eftate: It was not 
in the debtor, for he was dead; it was not 
in the heir, for he was not t11tered; it was 
not in the lord, for he had only the fupe­
riority. This difficulty could not occur in 
the law of England, becaufe, originally, if 
the heir poifeffed, his 'pvirc~Iion made him 

K 3 a 
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a title; and if the lord poiTeffed, he was 
underftood to poifefs for the heir; and af­

• An. %7 terwards * the ftatute of ufes joining con­
H. 8. cap. ftantly the property to the right, made the 
10. efiate as much the property of the heir, 

as if he had been entered with the fuperi­
or; but in the law of Scotland it is cer­
tain, that for a long time, creditors could 
not reach an eft ate in this fituation at 
all. 

t Scots To remedy this, the aCt t of 1540 was 
acts, an. paIred which made a charge by the Cl'e-
I 54o·cap. ' 
l06, ditor, to the heir, to enter, equivalent to 

an entry. After that, the eftate was deem­
ed to be in the heir, and was attached as 
fo vefted. 

But to elude this, heirs gave into court 
formal renounciations of all connexion with 
the inheritance; after which, the eftate 
could not be attached as belonging to the 
heir; neither could it b€ attached in the 
hands of the fuperior who had not con­
tracted the debt, and to whom, by the re­
nounciation of the heir, added to his own 
radical right, it fimply returned, difhur­
thened of debts to which himfelf had not 
confented. 

The 
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The injl1ftice of this e1ufion was too 
crying, not to require a remedy; and there­
fore the judges of the court of feilion in­
terpofed ; and without ftatute, without 
even a feudal analogy to fupport them, in­
troduced the adjudications on decreets cog­
nitionis cozga; that is to fay, they allowed 
an adjudication qgainft the hereditas jacens, 
as if it had ftill been the property of the 
dead perfon. Craig * fays this expedient • Craig, 
had been contrived only lateJy before his 1,I,b. 3· 

, meg,2. 
time. Erat Jane heec adjudicatiol1is flrmu./a, No. 13. 

majoribw noflris incognita, et quodammodr; ne­
crjJi:ate, a recentioribus, introduBa, ad eorum 
bonorum dominium in creditorem trans.ferendum, 
quce, alicqui, commode, transferri non pqffimt, 
aut appretiari. 

The introduction of the adjudication 
cognitionis cauJa, gave execution againft the 
eftate in which the ance1l:or had been veft­
ed; but then another· difficulty occurred, 
with refpeCt to the creditors of an heir ap­
parent, who had during his life continued 
to porfefs the eftate, but had made up no 
title to it: If the next heir paired him by, 
and ferved to another anceftor, the eftate 
could not be attached, as the eftate of the 
firft heir, for he had never been vefted in 

K 4- it; 
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it; neither could it be attached in the hand5 
of the next hc:ir, becau[e the next heir did 
pot reprefent. him. 

This gave great room for the frauds of 
heirs; the interpofition of tne legiOatLlre 
became nece{fary; and therefore, by the act 

t 1695. of t 1695, it was ordained, that if an ap­
cap. 2-1-' parent heir fhould poffefs for three years, 

the next heir pailing him by, and con neCt-
ing himfelf by fervice, or by aJjw.iication 
on his own truft bond, to an anctit()r ve(t­
ed in the eftate, iliould be liable to the ',a­
Iue of the dl:ate, for the onerous deeds of 
the interjeCted heir whum he paffed. 

The interpretation of this {latute prv­
duced a controverfy in the law cf Scotland, 
which, at the diftance of half a century, 
is perbaps, yet undecided. 

The words of the fiat ute, it is obferv­
able, fubjeCt the fecond heir, only in the event 
of his paifing by the firft heir, and connect­
ing himielf by fervice, or trufi ajudication, 
with an ancefi:of vefied: now the fccond 
heir, to withdrztw himfdf from the 'words 
of the ftatute, did not conneCt himfelf at 
aU with an anccfi:or vefted j but conTiHued 
to pofte[s the eftate merely on his title of 
apparency! The q~e1tio:i.1 afofe, was this 

heir 
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beir CubjeCt to the onerous deeds of the firft, 
or interjected heir three years in poifeffion? 

On the one hand, it was pleaded for the 
heir, that the ftatute in queftion being cor­
reCtory of the ::ommon law, admits only a 
ftriB: interpretation, and ought not to be 
extended to cafes beyond the letter of it. 
On the other hand, it was pleaded for the 
t.:reditors, that when there is a defeCt: in 
the common law with regard to the pre­
vention of fraud, and a remedy is provid­
ed by a correa-ory ftatute, the ftatute 
ought to be extended to every fraud that 
faJls within the purview and reafon of 
it. 

The judges, by t two fucceflive decifions, tFeb. 20. 

r. ::l." h C f h r. d I 736. La· gave lanCllOn to t e tormer 0 tete OC- dy Rater. 

trines. June 
" 1742. Lo. 

PartIcular remedles were however ap- Bamff. 

plied without doors; for, moved by the fa­
vour of the creditors claim, and by the 
fraud of heirs {heltering themfelves un-
der the defeCt of the law, :1: the -barons of t Blnk. 

exchequer, and likewife many fubject lib. 3· tit. 
. 'f . 5· p. 106. 

fupenors, made gl ts of the incldent . 
of non-entry to the creditors; by which 
they could force the heir, either to enter, 
or to lofe all benefit of not entering. 

;z The 
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The houfe of peers, on an appeal con­

-NOV.2Z. cerning ",. the efiate of Kinminity, feemed 
1748- Su- 'II' I - 1 d therl~nd WI mg to app y a more genera reme y,. 
a~ain~ his by giving extent to the interpretation of 
fa. her shit 'h fc h fi . h' h d ,reditors, t e atute: In t at ca e t e rft elra 

poffeffed three years without making up 
title; the creditors had charged the next 
heir, who was a minor, to enter; and on 
that charge had adjudged the efi:ate as his, 
llpon the act of 1540; if the next heir 

t An, had renounced, he would have avoided t 
:~~.cap. the natute of 1540, which took no place 

if the heir renounced; and muft have fal­
len l,mder the doubt of the fiatute in quei: 
tion, by not making up a title at all; for 
which reafon, he brought a reduaion on 
the heads of rr.inority and Iefion, of the 
execution which had been purfued againft 
him; and pleaded, that his renounciation 
being admitted, the eftate could not be 
touched, becaufe he had conmcted himfelf 
with it, neither by fervice, nor truft adju­
dication. The lords of feiliqn had found, 
that the eftate could not be reached by the 
crerlitors; but the hOll(e of peers, in bar 
to the fraud of heirs, reverfed the de­
cree. 

A 
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A few years after, in the cafe of the 

eft ate :t of Pronfy, the abftraB: queftion t4Collec. 

occurred again. An apparent heir three lfobei!a , Grant a. 
years in poffeffion, by marriage articles, ga ve g."jnfi: Sa. 

o • h O 
0 r b d "' Oierland. a Jomture to IS WIre, ut rna e up no tlt.:.e D.;c. n. 

to the efiate; the next heir refufed to make !754-

up title, and refufed to pay the widow her 
jointure; and pleaded, by not palling by 
thefirft heir, that he fell not under the 
ftatute of 1°95: The court of feilion ad-
hered to the letter of the ftatute, and to 
the train" of their decifions, and fufiained 
his refufaI; and perhaps, influenced by. the 
uniform train of deciding the queftion in 
Scotland, and by the fteadinefs of the 
judges there, the houfe of lords gave their 
affent to the decree. 

At the fame time, whether in future 
times, a ftatute calculated to obviate frauds, 
will be allowed to give fanction to a very 
great fraud; and whether a fecond heir 
making up no title at all to the e1tate, will 
be allowed to be in a better condition, 
than a fecond heir making up titles fairly 
to it, may perhaps, with juitice, be doubt­
ed. 

Such is the progrefs of the involuntary 
alienation of land property, both in Eng­

land 
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land and in Scotland. Upon a review 
of this deduCtion, it is no pleafing re­
fleCtion, to obferve, after the confumma­
tion of centuries, the law of England la­
bour under this defeCt, that ill common 
caies, -the creditor gets a diftant, and not 
immediate payment, the poffefIion, but not 
the property of his debtor's land; and the 
law of Scotland labour under this ab[ur­
dity, that if a debtor having lands is in 
faCt infolvent, his creditors get direCt pay­
ment; but if he is able to pay, they do not. 
The firft of thefe affertions [eerns ftrange 
of [0 commercial a nation as the Englifh, 
and the other [eerns paradoxical in any na­
tion; yet both are true: In England, if a 
man is not of a certain denomination to 
come under the ftatutes of trading bank­
rupts, his creditors only get, according to 
the nature of their debts, the benefit of the 
elegit, or of the fiat1ltes; that is, they get 
the poffeilion, in fome cafes, of the half, 
and in other cafes, of the whole of their 
debtor's land; but in no cafe, the property 
of it. Again, in Scotland, if a debtor is 
in good circumftances, a creditor, by run­
~ng ;;n adjudication againfr his eftate, gets 
not h~s money; he gets indeed land, but 

that 
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that land may be redeemed from him in a 
certain number of years; and thus he gets 
only a fecurity for, or at moil an indirect 
payment of, his debt; on the other hand, 
if the debtor is in faCt infolvent, his lands 
are brought direcrl y to a fale before the 
lords of [effion, and the creditor gets im­
mediate payment. 

The feudal law carries with it a fyf­
tern of private· rights, which fwallow 
up all others, wherever it comes; it in­
volves too, in giving effect to thofe rights, 
a fyftem of forms, which remain, even 
when the original rights are no more. Nor 
is this all, fome of thefe former, by the 
force v"hich both once gave to each other, 
remain, even when moft of the latter have 
perifhed too; but the day will probably 
come, when all land becoming allodial, 
and the more compleat and .eafy attach­
ment of it becoming neceffary, the rule 
of the Roman emperor laid down in '* the • L.r ).D. 

P d n d d h h f, d 1 dere judi­an eelS, an rna e w en t e eu a re- ca:a 2 &3-. 

lations, and the bar to the alienation of 
land property confequent on them, were 
unkno\rvn, win be the la\v of the \'1'orld. 
By that law it '>vas onkrcd, tl:.at a pot,tioa 
cf the moveabIes cqlii\'i1..1cnt to the debt, 

Jhould 
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Aliena­
rion by 
wiiL 

{bould lirft be fold; but if thefe did not 
{uffice, that an equivalent portion of the 
land lhould be fold; and if no purchafer 
appeared, that the fubject offered to fale, 
fhould become the property for ever of the 
creditor. Primo quidem, res mobiles anima­
les'pignari capi jubent, max dijirahi; qua­
rum pratium ji juffecerit, bene ejl .Ii non JU.f!e­
cerit,' etiam Joli ptgnora capi jubent, & di-

flrahi, quod ji nulla moventta }int, a pignori­
bus Joli initium faciunt; Ii pignora qua capta 
font, emptorem non inveniant, refcriptum efl, 
ut addicantur ipji, cui quis condemnatus efl. 

SEC T. III. 

F RO M the foregoing deductions of 
the alienation of land property, by 

immediate deed of party, and by attach­
ment of law, it is plain, that it would be 
very long before men could' have a notion 
in'the feudal law, or in any law, of the 
third branch of alienation; to wit, of that 
alienation which is to take effect, only after 
the death of the grantor. 

When a man has befiowed much coft 
and labour upon a [ubject, he reckons it 
hard, that he fhould not have the com­

plete 
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plete enjoyment of it, and confequently the 
voluntary alienation of it during his life; 
but his enjoyment ceafing after death, the 
liberty of alienating at a time when he can 
no longer enjoy, is, to a rude people, no 
very natural conception. 

The introduction of money which buys 
all things, and in confequence of that, the 
favour due to creditors, who have lent their 
money to a poifetTor of land, brings in the 
neceflity of legal alienation for the pay­
ment of what has been thus lent: But the 
fame favour does not intervene, for an 
alienation by teftament, which depends 
folely upon the will of a perfon who is now 
forgot, and againft which, the favour, at­
tending the heir of blood, is a bar. 

Hence, in the progrefs of fociety, thofe 
firft and [econd fpecies of alienations very 
mnch precede this, of which w.e are now 
treating; and in many of the inftances 
given in this chapter, men could alienate 
during their lives, who yet could not alie­
nate to take effeCt after their deaths. 

At tifft, this power of alienation is fo 
little th:mght of, that men do not imagine 
they have a power of conveying even mo­
vables, by tefiament. 

Thus 
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,Plur·s Thus, before the time t of Solon, the 
In vita 0- • 
Ion is. Athemans could not make teftaments: nor 
t Heinec. could the Romans t before the time of the 
Ro,?an& twelve tables, and even then the ufe of 
<lntJq. 
12 cabu- teftaments came not in, by tll\:: natural 
loe. com'fe of things, but vvas borrowed from 

the Greeks, and was the act of the legifia­
ture rather than of the people. Tacitus 
terrifies to the fame effett, of the limited 
idea of property among the Germans of his 
time. His words are, Haredes Juccdforef­
que fiti cuique liberi, & nulfum te.flamentum; 
ji liberi nonjint, proximus gradus in po.JfelJione, 
fratres, patrui, avzmculi. 

Afterwards, men got a notion of making 
teftaments, but only of their moveables, and 
in fome nations, of a part of thefe move­

D Reg.ables only. Thus II in the regiam majeftatelh, 
Maj. lib. teftaments of moveables are permitted, but 
Z.C3P·37· 

they are confined to one third of the nlove-
abIes only, called the dead's part. The fame 
was the ancient law in Eng!and, as we 

.. Gl:mv. learn from * Glanville and § Bratton; and 
~~~?5' notwithftanding that from the favour to 
~u~~~c. power over pr~perty, this limitati~n wore 
<ap.z6 •. out, in the otner parts of that kmgdom, 
:n~3i;: 8. yet till the ftatute of George t the fiell: 
Ceo. I. enabling men to deviCe in [pite of all fpe­

cial 
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cial cufioms whatever, it remaiiled the law 
in the province of York, and the city of 
London. In Scotland, at this day, where 
our notions of powers over property are· 
not altogether fo' extenfive, it remains ftill 
the law of the land. 

The notion of a power over moveables 
even beyond the grave, once intrQduced, 
made way for a notion of the fame power 
over immoveables; yet ftill, in giving ef­
feCt to this laft power, people were obliged; 
at firft, to ufe many arts, in order, to 
fmooth over the difficulty which the mind 
in a rude age had, to conceive, that a per­
fon's will can have any effect, when he 
himfelf is no more. 

Thus in the * Roman law, before the • Heinec. 

time of the twelve tables, no man could antiq 

transfer his inheritance, except in ca/afis Rom. 

commifiis, with confent of the people, and 
by way of adoption; in which cafe the 
donee took, rather as legal, than as tefia­
mentary heir. In the fame manner t from t ~e~. 
the Regiam Majfjlatem and Glanville, it ap- MaJJ~b8'2. 

cap. I • 

pears, that our ancefiors imagined, the ce- Glanv. 

remony of delivery to be abfolute1y necef- ~:p. 7;. 
fary, to give effeEt to the deed of the tefta-
tor; in which cafe, the done~ did not fo 

L properly 
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properly take after death by tefiament, for 
the lavy fays, Deus et non homo facit b~redes; 
as he took, by donation, during life. Ac­
cording to tnofe authorities, if delivery had 
not followed, the heir might have difputed 
the gift; for without fuch delivery, fays 
the law, id intelligitur podlts dfe nuda pro­
m~flio, quam aliqua vera promijJzQ, aut donatio: 
This is the origin of our difpofitions inter 
vivos in Scotland, to take effeCt, in point 
of form, de prefi'nti; and even to this day, 
in England, no deed of feoffment is good 
againft the heir at common law, if deljvcry 
hath not followed upon it. 

But there is a long interval, in the pro­
grefs of human fociety, between fueh alie­
nation, mortis caufit, as is made good by 
delivery during life, and that alien<.tion, 
which is made good, by barely notifying 
a few words in a teltament: The btter 
follows the formu, at the diibilce of cen­
turies. One thing which very mach helps 
on th~ progrefs of this lail, is the ufe of 
letters becoming common; for evt.:a fup­
pofing the idea of property wer~ pretty 
much extended, before letters eame into 
common ufe; yet Hill the mind v'!ould 
have difficulty to allent to this) that a m,an's 

will 
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will fhould have effect after he himfelf was. 
no more; but the invention and common 
ufe of writing make all illufions; to fmooth 
over this difficulty, unneceffary. Vvhen I 
fee the will of a perfon lying on a table 
before me, he [eems prefent with me, and 
commanding as if he was alive: This 
ftrikes the fenfes, and affifts the imagina-
tion in transferring property to a Ii "ing, 
from a dead perron, by the will of the de­
ceafed. Thus it comes to be law, becau[e 
it is every body's intcrell: it fhould be law, 
that. a man may name his heir by tefiament 
as he plea(es: nor is this all, for man be-
ing fond of power, and by letters expreffing 
the exertion of that fondne[s, he names 
an heir to this heir. Thus fubftitutions 
came into law andjidei commijfes, conditions, 
entails, with many other effeCts of pride, 
refinement, and an extended idea of pro­
perty accompanying them. 

To the fir11: exertion of this povver, the 
confent of the heir was taken, as appears 
from a multitude of old charters both in 
* England and Scotland, and afterwards,· Mad. . 

h h' i' f1 d h h' form, An-W en t IS con ent was not a (e , t e elrs, glia:. 

as we learn from t Sir Henry Spellman, t
f

Spe,lIm. 
o ~...t of h d db' 0 anCient were mfluenc~ to rat! y t e ce s, 0 pne- deed;. 

L 2 totem. 2)4. 
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tatem. But as it depended upon thefe heirs1 

during the firft period to confent, or du­
ring the laft to confirm the donation; 
their doing either of theie. was rather a 
matter of private choice, than of publick 
enforcement; and during neither of thefe. 
periods can it be faid, that the validity of 
tefiaments was eftablifhed. 

We have already feen, that the free vo­
luntary immediate alienation, and the free 
involuntary alienation of land property, 
either for the debt of the vaffal, or of the 
anceftor, afofe originally in burrows; in 
the fame manner, the fame caufes always 
producing the fame effeCts, the full: free 
alienation of land by teftament,. arofe, in 
the decline of the feudal law, ot:iginally in 
burrows. 

This we learn from Lyttleton, who liv­
ed in the reign of Edward the fourth :­

t Lyttl. That moil: accurate of lawyers t informs 
~c:~1.z;67' us, that the cufiom of devifing land by 

teftament, and without fellin, had firft 
taken place in burrows. 

This fpecies of alienation, like the other 
two branches of alienation, was quickly 
transferred from burrows, to the refi Qf the 
country, partly by the interpofition of courts, 

5 partly 
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partly by devices of lawyers, and in the end 
by publick law. 

Partly by the interpojition of cOllrts: For 
though a deed of feoffment was not good 
at common law" without livery, yet vali­
dity was beftowed upon it by the courts of 
equity.--Partly by the devices of lawyers: 
For though the ancient rule, that a ma~ 
could not alienate bis lands by teftament~ 
frood in the law books, yet the inventioI\ 
of the diftinCtion, between ufes and lands., 
gave great room for a tellator to difpof~ 
of the profits, though he could not difpofe 
of the land itfelf. Lawyers found out too" 
that he might order, in his teftament, his 
executors to alienate his lands for certaiQ 
purpo{es. At firft he was allowed to exer ... 
cife fuch powers for the good of his foul i 
but by the preamble of ftatute 4th, ann. 
2 I. Hen. VIII. it appe~l'S, that this pre. 
tenee had been extended to paying his debts,­
fatisfying his legacies, &c. Afterward, 
many people were not even at the pains to. 
ufe thefe circuits, b~t devifed directly by 
will: This appears from the preamble, and 
a particular daufe '* in a frat ute of the 27th. AD. 27. 

of Henry VIII.-Partly b" the aid ofpublick Hen. 8. 
. .I cap. 10. 

law: For in the end, the pra.Ctice of de- preamb. 
. 'fi and L 3 vllng fea. H. 
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tAn. 32 • vifing became, by t the fiat utes of the 3?d· 
~~~'1~' and 34th of Henry VIII. no longer the de­
a
H
"· 34· vice of lawyers, no longer an exception 
en. 8. • 

cap. 5. from the old law, weak as It was, but got 
the fanaion of the legiflature. By thefe 
ftatutes, lands, with a certain exception in 
favour of thofe lands which were held by 
knights fervice, were allowed to be devifed 
hy will; and when knights fervice came' 
to be abolifhed, thefe lands were allowed 
to be devifed too. Nay, fo extenfive is the 
notion of mens povVers over property in 
Engla:ld, that not only can·a perfon devife 
his immoveables by will, in writing, bl1t 
he may devife his moveables, to the great­
eft value, by bare word of mouth, if it be 
fufficiently proved. 

In Scotland ~gain, we could not origi­
nally give away land to dif.1ppoint the heir, 
unlefs by feilin during life j afterwards the 
diftinCtion betwixt the life-rent and the fee 
was fallen upon, and the donor gave away 
in his life-time, the latter, while he retain­
ed to hirnfelf, with a power of revocation, 
the former. In th~ further progrefs of 
things, the invention of procuratories was 
uf;:d; thefe anfwer to the Englifh powers 
cf 'attorney, but they differ from them in 

B this, 
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this, that hv a particular ftatute * in S.:ot- • An. J ... 

land, they inay be executed after the death '69~· 
f h . cap. 35· 

o t e donor; fo that by the mtroduction 
of thefe, it became unnece!fary to delive:r 
[fifin during the life of the donor. Now­
a-days, though we once went too equal 
with tl1e Englifh, in the voluntary aliena-
tion of land property, and moil: abfurdly 
ran before them in the unvoluntary aliena-
tion of it; yet our cufroms :are fo far ac. 
commodated to the degree in which the 
feudal law is frill amongfr us, that we do 
not devif= moveables by word of mouth 
beyond a trifling value; and in the aliena-
tion of land property to take effeCt after 
death, we ufe the ceremony of a difpofition 
inter 'VirJos, to be carried into effeCt by the 
execution of the procuratory. At the fame 
time, we are approaching fo faft to the 

. practice of devifing lands, that at prefent a 
bare difpofition with a c1aufe difpenfing with. 
non-delivery, found lying by a man at his 
death, though it had neither procuratory of 
refignation, nor precept of fafine, would 
bind his heir: It would indeed require the 
circuit of an adjudication in implement, 
to make it effectual, and by that means 
may be faid to derive it's validity from 

L 4 the 
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the acr of the heir, or of the law; but 
whatever be in this, fuch a difpofition 
would, in the end, be valid in law, and a,.. 
gainft the heir. 

Upon a review of thefe three branches 
of alienation, it appe/lfs, that the laws of 
England and Scotland, originally the fame, 
have, after departing long from each other, 
arrived by different courfes, at being nearly 
the fame again. The difference of drcum". 
fiances obliged them to forfake each other, 
the fimilarity of circumftances is now bring.,. 
ing them together anew; and a few age~ 
will probably make the re-union com­
plete. 

There is, however, fome doubt~ whe­
ther there be not one refuaint in the law 
of Scotland common to all the three branches 
of alienation, which cannot now fubfift in 
the law of England; the doubt is, whether 
a fuperior can be forced to receive a body 
politick? and the difficulty arifes, from the 
hurt done to the fuperior, in being forced 
to receive a vaffal, who never dies, and 
from whom therefore, when once entered, 
none of the emoluments of fuperiority can 
accrue. Craig * declares againft receiving 
fuch body politick; lord Stairs does the 

fame, 
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fame; and Spotfwood, in his * obfervations •. ~.i'Kt!n-

. . . ft" zle 5 I nit. 
on SIr George M'kenZleS 1D 1tutlOns, fays, lib. 2. 

that the barons of exchequer after the union tic. 4· , , 
refufed to pars any ftgnatureof land hol­
den of the crown, in favour of fociettes, or 
corporations, or bodies politick. 

This point received a decifion in the 
t cafe of the univerfity of Glafgow, not.~ Dill:. 

many years ago, in favour of the body Decii. 
• • V. 2. 

polItICk; but that decree was afterwards p. 40S. 

reverfed in the houfe of peers. ~.a~~ton. 
The fiatute 20th of George II. in pro- p. 23). 

viding for the more eafy and compleat 
tr;msferring of land property, leaves this 
doubt as undetermined as before; that fta-
tute in ordering who 1hall be admitted, and 
hqw that admiUion fhall be made good, 
ufes the words, perfln who flall purchafe or 
acquire lands in Scotland; leaving it there-
by uncertain, whether thefe words be li­
mited to natural perfons, or can be extend-
ed to bodies politick. A few words in the 
ftatute would have ended the doubt; but 
what the explanation of the words, which 
are now in it, will be, muft be left to fu-
ture decifions of judges, or to future par­
liaments. It is probable, however, that 
the genius of the times, in favour of the 

com-
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compleat commerce of land property, will 
make a particular ftatute unneceffary, and 
that the judges, in fpite of the above 
judgment of the peers, will take upon them, 
to give to bodies politick, the fame privi~ 
leges which natural perfons hav:e. 

C HAP. 
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C HAP. IV. 

Hifiory of E N T A I L S. 

A F T E R the feudal law had, in the 
manner defcribed in thefe papers~ 

been for fome time on the decline,; it was 
again, notwithfranding the general bent of 
men againft it, in [orne degree revived~ 
by the bent of particular perfons. 

It was obvious to the ancient nobles, that 
the allowing land to come fo much into 
commerce, tended to weaken them,; by 
the prodigality of fome, and the misfor­
tunes of others of their own body, their 
lands, they faw, were continually [hifting 
into the hands of people, who had former­
ly been little better than their Daves. In 
order to prevent fuch confequences then, 
the great nobles invented the artifice of 
entails, which took particular efiates out 
of commerce, and with regard to thofe 
eftates, revived the fpirit of the feudal 
law, 

Thus 
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Englilh Thus in England, in the time of Ed-
Entails. 

ward I. the feudal fyfrem had [0 far devi-
ated from its original ftriCtne[s, that pro­
prietors in general were attaining the ca­
pacity of alienating their lands, of forfeit­
ing, and of charging with rents: but the 
nobles, to flop the effeCt of this freedom of 

·St.Well. alienation, extorted from that prince '* 
cap. 1. the fratute de donis conditionalibus. This 

ftatute gave a fanB:ion by p~blick law to 
private men to entail their efrates; and de­
clared, that fines levied upon eftates fo en­
tailed fhould be void.Moft of the great 
families took advantage of the permiffion, 
and by doing [0, 1>revented their pofterity 
from alienating, from forfeiting, or from 
charging with rents. 

There is no maxim in politicks more 
generally true, than that power follows 
property: In proce[s of time, the property 
of thefe great families continually increaf­
ing, and never diminilhing, their power 
grew to fuch a height, as enabled them 
totally to enilave the people, and [ome­
times to overIhadow the crown. 

The[e entails continued long in force, 
and the effects of them long in force too. 
But in the end, as the frill progreffive in­

creafe 
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creafe of commerce gave a more general 
and univerfal bent for the alienation of 
land; and as that commerce efrablifhed a 
luxury, which the great families, beyond 
others, rufhed into; many of the nobles, 
to fupply their prodigality, were willing 
to lhake off the fetters. of their entails; and 
the more fo, as monied men were willing 
to give them any money for their land: 
entails. then, came to decreafe in their force, 
and in tim(,their effects. 

The great lords could not indeed be pre .. 
vailed upon to make an alteration, in par­
liament, of the law of entails; but then, 
entails were fuffered to be greatly difcou­
raged in courts of juftice. 

For, on the one hand, the judges re­
ftrained all devices for new fpecies of en­
tails, and therefore, when in the reigns of 

157 

• Richard II. and Henry]V. attempts were .. C"kt, 

made to fettle eftates, with fubftitutes, un. Lyttl. 

der conditions, that if any of the fublti- p. in· 
tutes or their iffue fhould alienate, then 
their right in the eftate fhould ceafe, and 
the eftate forfeit to the next in order, the 
judges refufed to gi ve their {anction to 
fettlements of that kind. 

On 
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On the other hand, fuch devices as had 

been invented to elude the old entails, were 
• Baton fufrained: * . Bacon e.numerates feveral that 
::l;~:- had been early introduced, and in the end, 
'Very. the device of a common recovery to bar an 
p. HI- entail, was fufrained by a folemn decition in 
t Sir An- the reign t of Edward IV. The form of a 
~~~I. recovery is that of a collutive fait and judg­
may's roent, and therefore under the very foi·m 
~[~~~~ke of the law itfelf, the law was eluded. 
Jol. 40 • B. But the politick prince Henry VII. who 

faw in all its lights, that fuperiority, which 
the prefervation of hnd property in their 
families had given to the nobles; a fuperi­
ority which had coft fome of his prcdc­
ceirors their lives and their crowns., freed 
lawyers ftom the trouble of inventing fl1-· 

t An·4· 
H. 7. 
CqP·24· 

ture devices again!! entails: He got the 
famous ftatute paffed t, in the fourth year 
of his reign, which made a fine, with Pi"O­
clamations, to conclude all perfons, both 
fhangers and privys. This was not fo 
properly evading, as repealing the ftatLlte 
de donis,; for as it was the purport of the 
ftatute de donis, that a fine {houle! be ipJa 
jure null, fo it was the purport, on the con­
trary, of the ftatute of Henry Vll. that a 
fine ihould be valid, to bar the perfons 

therein 
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therein intended to be barred. The form 
of a recovery had been that of a collufive 
fnit and iUdgmen~ form of a fine, was 

~ U/ 
that of a collufive . ment acknowledged 
on fnch terms, an with fuch circumftances, 
as were fufficient to defeat the entail. 

By this ilatute the right and intereft of 
all per[ons were faved, which accrued after 
ingrofiing of the fine, they purfuing their 
right within a certain time after it accru­
ed: On this cIaufe, a doubt occured, whe­
ther the iffue of tenant in tail could be bar­
red by the ftatute, notwithftanding that by 
the general tenor of it, privys were bar-
red. The judges * embraced the occafion, • Bacon. 

which the ambiguity gave them, of defeat- :~~line 
ing entails, and bound the iffue by the very. (~o) 
fine. A fiatute of t the fucceeding prince tAn. 32 • 

approved their conftruCtion, gave a retro- H. 8. 
f'.;)" h fi 0.' d cap. 36• JpeCllOn to t at can rucllOn, an prevent-
ed the ambiguity for the future. 

Nor were thefe fi:atutes agreeable to thefe 
princes only; the genius of the times too, 
was bent againft the feudal fyftem, and 
every thing which tended to revive the 
effects of it. A commercial difpofition had 
brought in the neceffity of allowing aD un­
bounded commerce of land; the landed 

men, 
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men, the monied men, found their views 
eqnally hurt by entails: The lawyers in 
therr writings had been long inveighing 
againft them, and the judges, by their 
judgments, had long been difcouraging 
them. 

Perhaps thore various ranks of men did 
not forefee, in all their confequences, thofe 
important effects which quickly followed 
from the diffolution of entails, and the 
tranfition of property flowing from that 
diffolution. Perhaps too, it would be urg­
ing too far in favour of a fyftem, to fay, 
that the dilfolution of entails, was the [ole 
taufe of the great alterations, which after­
ward happened in the conftitution of 
England; yet fo far, it is obvious and 
certain, that this diffolution added greatly 
to the tranfition of property ftom the lords 
to the commons, which fo Coon after 
made the commons pofieffed of almoft all 
the land property of the kingdom; too 
powerful for both the nobility and the 
king j fo infolent, as by a vote.to declare 
the nobles no neceffary part of the confii­
tution, and by a pUblick trial and pub­
lick execution, to put their [overeign to 
death. 

The 
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th £. d 1 1 . . h th r... Botail,. e ,eu a aw, at a tune w en at Iptflt 
was decaying, which had introdueed the 
ftatute de donis into England, introduced 
likewife the artifice of entails into Scotland. 
But as the general bent of the nation 
againft the ftrian~fs of the feudal fyfiem, 
came much later into Scotland, than into 
England; the attempts of particular per ... 
fons to revive the etfeds of that fyftem; 
were neceffarily more late to.O, in the one 
nation than in the other. 

As long as a great part of the lands iIi 
the country were unalienable beyond..a. half j 
.as long as there was not a fufficient com ... 
merce, to caufe a confiderable fluctuation 
of land property; and even when Jand 
·came more into commerce; as long as the 
great families were powerful enough to de­
fy the law, and laugh at execution by ap. 
prifing ufed againft theIr eftates,. there 
was no need of entails. In the highlands 
of Scotland, at this day, entails are far lefa 
frequent than in the low-countries. 

But when arts and commerce introduced 
hIxury, when the alienation of land pro­
perty became more frequent, and when the 
voice of the laws was heard through ths 

M ianc4 
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land, then people, to fecure their families7" 
introduced entails. 

The firft inftance, fo far as I have heard, 
that occurs in our records, of a prohibitory 
claufe de 1101l alienol1do, ingro{fed in the in­

• Record feoffment, is, * in the year J489; and 
~:r~har- even that illftance is fingular: In the re­
lib. 12. vocation of tailzies by our kings in parlia-
:r-.0. 106. 1 . . b '1 . 
1489' ment, not ling more IS meant y a tal Zle,. 

Jail. 4· than a conveyance, altering the courfe of 
fucceffiol'l from heirs general to heirs male. 

t Balfour, t Prefident Balfour, in his Body of Law, 
tit. tail- accurate and complete, feems to have had 
zi~S". 

. no other idea of them: Skeen in his trea-
tife de verborztm ji'gniJicatione, in which he 
gives an account of all the objects of law, 
that wt:re of confequence in his time, makes 
no mention of eliitails. Craig indeed has 
a chapter upon the fubjcEt of entails; but 
the fuperficial way in which he treats it, 
lhows plainly, that the age in which he 
wrote, which was about the year 1600, 

had not the knowledge of entails, ~n the 
fame degree which we now ha~e. 

By that author's account of'them, they 
feern to have been no more than fimple 
deil:inatjons, cutting the ordinary courfe of 
fucceffion. defeafible by every poffdfor, at-

tachable 
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tachable by creditors, and the heirs of 
which were rather heirs of provifion than 
of tailzie. ,In this light :t Craig fays part- t Craig. 

Iy; hi autem ex to/lia hceredes alio etiam no- ~~g\6. 
mine hceret;/es provijionales dicul1tur: an daf­
tei-ward, itaqlle proviJio nihil aliud e/l, in if-
fiau, quam tallia: and in another para­
graph, rumpitur autem, jive dilJolvitur tallin, 
ex mutuo confergu dominifuperioris et vc!}fali, 
eodem quo cOl!ftituebatur modo; cum nihil fit 
tam naturale, quamunumquodque, 'eadem mado 
dijfolvi, ,quo colligatum eft, jive conjlitutum 
fuit. 

Mter this period it appears, from the 
decifions of the court of [eilion, and from 
the records, that people came into the ufc 
of . inf~rting prohibitory claufes in their 
fettlements. By thefe the heir was prohi­
bited to alienate, or to create charges on the 
eftate. But as there was no neceility for 
the., regiftration of thefe prohibitions, and 
with<?ut regifrration creditors could have no 
knowledge of the limited nature of the 
fettlement; the judges, in order to pay as 
much regard to the will of the entailer as 
they could, confiil:entIy with the fafety of 
others, refolved, to confider fuch efrate, as 
abfolute with regard to creditors, but as 

M 2 limited 
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limited with regard to the proprietor: With 
this vie\v they ailowed the former to at­
tach it fOf"' (lebr, but they did 110t allow 
the latter to convey it gratuitoufly. 
, To get free of this difiinCtion, :and to fet­
ter their eftates equally in both cafes; people 
fell next upon the contrivance of (erving 
inhibition upon thefe prohibitory c1aufes. 
Inhibitiolls were obliged to be recorded, 
'and therefore the, contrivance feemed fa .. 
vourable; yet even the force due to fertle­
ments in that form, was caned in quefiion 

• Bank. * by lawyers adhering to the maxim, that 
ton, voId. though an inhibition may give force to an 
p. s8f· 1 r. . • 

'0 d ItCllnty, It cannot create a new one. 
The invention of thofe, who wifhed to 

preferve their familys by entailsJ and of 
thofe who were employed to execute what 
the others wiilled, fell therefore upon fur­
ther e"pedients; and at length, claufes ir­
ritant and claufes refolutive were invented, 
which inforced the fettlement, by fubjecr­
ing to penalties, thofe who were concern­
ed in infringing it. By the one cIaufe, all 
the n~w charges upon the cftate were made 
void, and the creditors were difappointed; 
by the other, the right of the contraveen .. 
ing member of entail was made void, 

and 
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and the next heir was caned to the fuccef-
lion. 

Thofe claufes, in the time tof I.ord Stair~, t Stairs, 

that is. to fay, about" the middle of the laft ~·Z.::~'9l. 
century, became very frequent in entails: 
His lordlhip, whenever he fpeaks of them, 
feerns, and indeed all the lawyers 9f his 
time feem to have been greatly at a 10(s, ttl 
determine what force was due to the~; for 
on the one hand, there frood the will Qf 
~e entailer, a will contrary to no law t 
and on the other hand, there fiopd the 
dang~ of entrapping thereft of the fub­
jeCts, through tht! want of a regifter for 
entails. 

At 0 laft a prohibition to· contraCt: debt, 
with an irritancy of the contraveeners right 
in an entail, both of them indeed contain-
ed in the original feilins, and repeated in 
the fubfequent ones, received, anna 01662, a 
folemil decifion, after a pleading appointed 
in prefence of the whole judges, in the cafe 
of the vifcount of Stormonth againft the cre-
ditors of the earl of Annandale*. By that .Stair~. 
decifion not only the riuht of the earl of Decilinn. 

b Feb. z6. 
Annandale, who had contraveened, but 166z. 

that of all his creditors, who had apprifed. 
was made void. 

M'" .) Thi~ 
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An. 
163). 
cap. :U. 

Riflory . of 
This: decifion ·was juftifiable, on the re .. 

petition of the prohibitory and refolutive 
daufes in the infeoffment; br'tt <l~ it was 
not certain, that :the !~m.~ de~i!:on might 
not follow, though tht' fame r('?etition was 
not obferved, it became high time fOf the 
legiflature to interpofe, and L) give preci­
lion to a form of conveyance, t'-cat wa:; now 
becoming fo extremely important in its con­
fequences. 

For this rear on the ftatute of 1685 was 
made: That fiatute though it gave fanc­
tion to entails by publick law, yet on the 
other hand took care, that third parties 
fuould be acquainted with the exiftence of 
the entail; for at the fame time that it pre­
vented entailedeftates from being alienated, 
t>t charged, or carried off by creditors, it 
liktwife'ordained, that the entail fhould be 
produced before the lords of feilion, to be ap­
proved by them; that it {bonld be tecord­
t't! in a particular regifter, and that all the 
fJroviuons and irritancies 1hould be inferted 
in the original, and every fubiequent fei­
fin. With regard to this 1aft reqnifite of 
entails, it was further ordained, that though 
the ,non-repetition of thefe provifions and 
irritancies fhould infer a diffolution of the 

right 
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right of the pre[ent proprietor, yet it fhould 
110t prejudge the creditors. Thefe laft had 
contraEted bonn fide, they had not feen the 
provifions and irritancies in the regifter, 
and therefore it was thought right they 
lhould be obliged to attend to nothing but 
what they fa w in it. 

Thus entails were made as effeEtual by 
ftatute among us, as they had been made 
by the itatute de donis among the Eng­
liJh~ 

As the fame caufe which introduced en­
tails in England, introduced them in Scot­
land; fo the fame caufe which brought 
about the difcouragement of them in Eng­
land, brought about likewife the dilcourage_ 
ment of them in Scotland: In all ages and 
all countrjes, the [arne califes muil have 
the fame effeEts. 

At one period, it had become the aim of 
the lawyers and judges of the one country, 
when entails grew troublefome, to elude 
that fpedes of [ettlement. A t another pe­
riod, it became the aim of the lawyers 
and judges of the other country, jf not to 
ehide altogether, yet very much to limit their 
entails. 

Thus, 
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Thus, in the cafe of the vifcount of Stor~ 

month, though there was no dauCe irrita .. 
ting tl1e right of the creditor, yet the iords 

• Diet had diiappointed the creditors; but now, 
Decif. . on the contrary, they found, in the cafe " 
voceTall· f' . ft ' f dfl 
zie. 0 Bmly agam Canmchael 0 Maul y, 

anna 1732, that if there was not a daufe 
irritating the right of .the crerutQr, the 
~harging the eftate, though it would irri­
t;tte the right of the heir, yet would not 
ir"'itate that of the creditors. Thus, in the 

tAn. eife t of the efrate of Carlowry, where 
Ji45· there was a prohibition, tf) alter the Juccej­

firm or confrael debts, or do any deed whatJo­
ever whereby the lands might be e'Vitled, or the 
fuccdJion pr~judged: And in another cafe, 

t 7 June, where there was a prohibition t to alter, 
Uj~; of innovate, or infringe the aflrefaid fai/zie, or 
~a~p~ell the order oj fuceeJ/ion therein appointed, or tIDe 
if:~~~fen. nature or quality thereof, any manner oJ'leiay, 
tat~vesof they found that the 'heir of ent2il \-vas not Vh~ht. . , ~1 

tna;'. barred from felling. Thefe two decifions 
were gl'.'en oa the ~pp3rent medium, that 
in tho:c ClL;t;[CS there W<iS no exprefs words 
prohibi61g to fell; but on the real medium 
of a'.'eruon to, and contempt for entails. 
Thus again, it is now held to be law, that 
\f the maker of an entail makes the heir 

the 
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the firft infritute, and not fubfritute to him ... 
felf, that firft heit may difregard the entail. 
And thus, though by the fratute of 1685, 
on a contravention, the right of the con­
traveener, is declared to be ipfo jurt void; 
yet. the judg:::s have held it to 'be only void­
able upon declarator; and even upon that 
declarator l they have held the irritancy to b; 
purg:'!able at the bar. 

Yea fa far did the judges go in difap­
pointing entails, that when forne of their 
judgments went up to the honfe of peers" 
that affembly, in a country frill more all 
enemy, to entails than our own, judged, 
however more by the letter of the law­
books, than by the genius of the times, ani\ 
refufed their fanCtion to the judgments. 

Thus, in the difpute not many years ago, 
between the heir of tailzie and the creditors 
of Sir Robert Denham, the court of femon 
had found a tailzie continuing in the form 
of a p:!rfonal deed, but not recorded, to be 
~neffeaual againft creditors. The houfe 
of peers, on the contrary, although it is 
law, that a deed of tailzie nQt re<:orded, if 
com pleated by infeoifment" is not good ~~ 
gainft creditors; yet were of opinion, that 
~ t~ilzie, as long as it l'emained ~ perfonal 

deed~ 
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deed, and not com pleated by in feoffment 
ahhough not recorded, was good againft 
them. 

Forf~itllre Hitherto entails have been confidered, as 
?fEEntail~ difabling the heir to alienate, or the credi-
1n ng-
land. tor to attach; it ftill remains to take 

notice how far they were fubjeCl to for: 
feiture. 

On this head a remarkable difference oc­
curs between the laws of England and of 
Scotland. In the firft of thefe countries, 
till a very late period, entails were never 
fubjeEt to forfeiture i in the other, till a very 
late period, they always were. 

To find out the reafon of this,. we muft 
look very far back into the laws of both 
kingdoms. 

Before the ftatl1te de dOllis, lands in Eng­
land were divided into fec fimple, and what 
Lyttleton calls fce fimple conditional: One 
pofieiTed in fee fimplc, who held an efiate 
of inheritance derct:ndible to his heirs; one 
rofid! a fec fi~-;lple conditional, to whom 
an eftate had been given, defcendible to the 
heirs of his body. In the firfr cafe, the 
poiltHor had an abfolute property in him, 
;mel could alienate, charge with rents, and 
forfeit: In the other ca{~ he had in him 

onil-< 
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.only an efiate coriditional, the donor frill 
retained an ir:tereft in the efi;.de, and fail­
ing the condition, that is, fail.ing iffuc of 
the donee, had a right of reverfion in it. 
In confequence of this, unlers the donee 
had iflue, he was refhaincd from doing 
any thing to the prejudice of the donor; 
and as he was not capable of alienation, 
fo as little was he thol!f)"ht to be capable of 
forfeiture, feeing this 1<u1, would have crc­
ated as much prej udicc to the donor a:: the 
other. 

Thus, it came to be a maxim ia the E!1g­
.1ilh law, that who cannot alienate, Cl11/lor 

forfeit; a maxim unknown iri tbe older 
Englilh law, and unl:1Jown in the ftudal 
law, in both of which, though a man could 
not alienate above one half of his military 

. fief, yet for his treafon he forfeited the 
whole. 

When the fiatnte de donis was made, 
this maxim which had been fidt introducc:d, 
and juiHy, in favour of the clonor, was 
extended, and erroneouOy, in favour of the 
heir. It had been jl1f1: that who could not 
alienate, could not forfeit to the prejudice 
of that per!on from ,,,,hem tIt·,; gift came, 
and only conditicm"lIy c~me.; but it was 

a bfu nl 
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abfurd to fay, that who cannot alienate, 
cannot forfeit to the prej udic€ of an heir, 
from whom nothing came. The applica­
tion of this rule however, wa.s made to pre­
ferve eftates tail, upon the fiatute dt donis, 
free from forfeiture for fome centuries. 

It is extremely entertaining to a philo[o­
phical mind, to obferve the different fates 
of laws, and maxims of law, not only 
from general caufes common to mankind, 
or common to that part of them governed 
by one fyftem; but to obferve their dirrcr­
cnt fates, from particular exigencies and 
fituations. By a miftaken interpretation, 
the Englifh extended the rule, that who 
cannot alienate cannot forfeit, from fees 
fimple conditional, to fees tail upon the 
ftatute de dOllis; and yet, when by the de­
vices of lawyers in the reign of Edward 
IV. and the f~m[tion of parliament in that 
of Henry VII. efiates tail became by C011-

fent alienable, they refnfed to extend the 
fame interpretation to the forfeiture of fuch 
drate:l. They had refufed to [l1bjeclRfia~es 
tail to forfeiture, and 011 this mecijllm, 
~hat who cannot alienate cannot forfeit, 
·mti yet, when that medium was taken 

away~ 
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away, they refufed to find, that who can 
alienate can forfeit. 

The firft interpretation had been applied 
in the days of ignorance, and when the 
conceptions of men were not very accurate 
with regard to law matters: the other in­
terpretation was refufed in the days in­
deed of knowledge, and when mens no­
tions were on fuch fubjeCl:s more accurate; 
but in the days too of civil difcord, when 
the difputes between the houfes of York 
and Lancafter, made the judges fearful, 
even upon the moft obvious interpretation, 
of opening any more doors to forfeiture, 
at a time when, as lord Coke expreffes it, 
the pains if treafln 'U;ere Jo aiverfe, that there 
was no man did Imow how to behave him-
Jelf, to do, fpeak, or ja)" for doubt of Juch 
pains, 

When thore difputes, and thefe dangers 
were over, eftates tail were put upon the 
fame footing with other eftates. And, 
by a * ftatute in the reign of Henry VIII, • An. :6. 
were fubjeCted to the fame penalties of f01'- H. 8. 

feitw'e with them. 
At the fame time, as this laft fiatute 

had a daufe, faving all rights, titles, or 
interefis of third parties, the rights of re­

mainder 
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mainder men or fubftitutes were faved by 
it; for thefe remainder men were confi. 
dercd to have' in thern a conditional eftate, 
to take place upon the fajlure of the te­
nant in tail and his i1Tue, and feparate from 
their efiate. 

In another fiatl1te * of Henry VIII. the 
faving claufe is more particularly expreffed; 
and thofe are faved from forfeiture, under 
the exprefs name of remainder men, who, 
in the former ftatute, had been by impli­
cation faved from it under that of third 
parties. ' 

Forfcitur.e With :regard to Scotland again, that 
in Scot-
land. there 'once was a period in the law of that 

country, when one ,po{feft of a fee fimple 
conditional, could not do any thing to pre­
jndice the donol', Play be very true; and 
if entails. h:ld been introduced during that 
period, it is very probable the privileges of 
donors would have been extended to heirs 
of e·ntail. , 

But entails were introduced at a differ­
ent perbd in Scotland; at a period when 
the donor' himf(:lf had loft his privileg~; 
for when donors, to prefer\'e .fEll more 
firmly their intcrdl in the'gift, hetd .invent­
ed claufes of return: amI thrown them ill-

to 
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to their grant~, yet lord Stairs, in many 
paffages of his book, and other lawyers of 
his time, reprefent it to be law, that fuch 
limited eftate could be apprifed by credi-
tors, notwithftanding fuch c1aufe of re­
turn. 

Now, as every fuch eftate could be alie­
nated, unlefs limited by the nature .of the 
holding, the maxim who cannot alienate 
cannot forfeit, could not be thought of. 

When'the modern entails then came in, 
this maxim which was before unknown ill 
the law of Scotland, could not be applied;. 
and if in point of forfeiture, fo little at­
tention had been paid to the intereft of the 
donor, from whom the efiate came, it is 
not to be expected, that any more atten­
tion in point of forfeiture, iliould have 
been paid to the interefi: of the heir, from 
'whom ,nothing came: and' therefore, en­
tailed eftates were fubjetl:ed to forfeiture 
in prejudice of the heirs, in the fame man­
ner that eftates with danfes of return had 
been forfeitable to the prejedice of the 
donor. 

We read nothing of the maxim, who 
cannot alienate cannot forfeit, in the old 
books 'of the 'laws of Scotland). nor in the 

itatute 
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fiatute of' i6SS; which laft, on the co~ 
trary, makes a particular provifo, that the 
entails confirmed by it, {hall not difappoint 
the king of his forfeiture; nor in the writ­
ings of any of 0(11' la\vyers, till the year 
1690, in an aCt of king William. At that 
period, we borrowEd from England and 
brought into the fratute book of' the 
one kingdom, a ~axim, which had been 
invented four hundred years before~ ~n the 
other. In that ftatute, men, as the ap­
pendix to Confiderations upon forfeiture ex­
preffes it, not looking forward with enlarged 
'Views to future conti gent dangers from the 
abdicated family, 'but attentive only to that 
dark fcene, which had been jujl clofed with 

Jucb wondfrJul circumJla7lces of felicity to both 
llingdoms, ordained, that entailed eftates 
fuouId be fafe againft forfeitures, except 
for the life of the forfeiting perfon. The 
maxim who cannot alienate cannot forfeitt 

'Was the pretence; but the fame remem­
brance of the bad ufe made of forfeitures~ 
which in England, till the reign of Henry 
VIII. faved entails from forfeiture, even' 
when they could be alienated, was the real 
cau[e. of this faving in Scotland. Nay, fo 
great was th.c remembrance of the miferics 

brought 
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btought oh the country by forfeitures, du-
ring the two reigns immediately preceding 
the revolution, that people were not con­
tented with the fecurity conferred by this 
ftatute; and therefore that the eftate might 
be fetured, not only after the death, but 
even during the life of the forfeiting per .. 
fon,' they frequently added daufes, jrritat~ 
ing the po{feffor's right in cafe he fhould 
become rebel, and ordaining the eftate to 
devolve, ipJo JUN, on the next heir. 

What effeCt: fuch claufes would have ha~, 
_or whether they would have enabled thl! 
l1ext heir, during the life of the traitor, to 
have run off with the eftate from the crown. 
was never determined hy regular decifions 
on the pointJ in the law of Scotland; nor 
could that effeCl: well be determined, as the 
whole fyftem of our law of forfeiture was 
foon afterwards overturned . 

. By an aCt: of the 7th of Q!!een Anne. 
entitled, Act for improving the Union, 
the Scots law of forfeiture was made to 
give'place to that of the Englilh. 

This aCl: was made, as appears by the . 
preamble of it, with a gen~ral view, to 
make the law$ of the two partsQf the 
ifland with regard to forfeiture, the fame. 

N But 
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But whatever were the particular objeCls1 

which the parliament of Great Britain had 
at that time in their view~ itis celtain, a 
great doubt was on that ftatute created in' 
law, whether it was the me~ning of the 
legiflature, thereby, to fubjea· the entails 
of Scotland to a total forfeiture. On the 
one hand it was maintained, that the Eng .. 
Iiili having no conveyance of eftates like 
the conveyance in queftion, it could. not 
be the intention of the Englifh law, though 
extended to Scotland, to forfeit, without 
exprefs words, an eftate not lmown in that 
law: On the other hand, firft, from the 
comprehenfive words of the Englifh fta-. 
tutes of treafon, referred to in the act of queen 
Anne; and next from the neceffity there was, 
confidering the diffimilarity of conveyances, 
in the two nations, to compare the con .. 
veyance which fubfifts in the one country, 
to that which comes neareft to it in the 
other, in order to be able to apply the law; 
it was maintained, that tailzied eftates in 
Scotland fell to be fubjeCl: to forfeiture, as 
eftates tail in England were. 

After the rebellion in 1715, the court of 
{eilion, the commiffioners of forfeitures, 
and the court of delegates feemed all great­

ly 
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ly perplexed, what determination to give 
upon thefe entails_ The judgments of the 
two laftcourts particularly, often went 
crofs to each other, but in general, the 

li9 

judgments run t in favour of entails. + Cafes of 

, The ~10ufe of peers was, und,er the fame i~,:':!y, 
dlfficultles at the fame penod, III the cafes of Kirk- . 
brought before them by appeaJ and laid houfe, of , Lag, of 
nold of fpecialities, in order to avoid deter-cram-
"h I' Th ' h hie and of mmmg t e genera pomt. us, III t e Seafllnh. 

cafe of. Cailie of Kirkhoufe, and Sir Ro-
bert Grierfon of Lag, they reverfed the 
decrees of the court of feilion, which had 
been given in favoui- of the heirs of en-
tail; but they reverfed them upon this 
medium, that the court of feilion wanted 
jurifdiCliOl;l. And in the cafe of alIint 
claiming the eftate of Seaforth, though the 
judgment of the court of feffion in favour 
of the fubftitute in the entail was reverfed j 
yet the reverfal, as there were fpecialities 
in the cafe, was far from fixing the gene-
1'31 quefiion in the law of Scotland. 

But after the rebellion of 1745, the 
houfe of peers, upon the folemn opinion of 
all the judges in England, made ufe of an 
expedient, which on the one hand, is a 
fufficient penalty to deter men from trea-

N 2 fon; 
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fon; and on the other hand~ does not for­
feit entails altogether; and both of which 
ends were attained, in confiftency with 
lCiW, and the exaCteft analogy of law. In 
the cafe of captain Gordon claiming h~s 
brother Sir William's eftat~, the peers 
found that Sir William f01;feited for him ... 
felf, and fuch iffue of hi~ bQdy, as woulcl 
have been inheritable to his ¢ftate,. if he 
had not been attainted; but they found, 
that he did not forfeit for his prother, who 
in virtue of the fubftitution to hi~, ~ the: 
original entail, was accollnted the fame 
with a remainder m,an in ]j;ng\and. 

By this judgment that fQlecifrn in poli: 
ticks is taken away from the law of Scqt ... 
land, that a man fhould have it in his 
power, by his mere will, to prevent his 
pofterity from being punifhed for theh: 
crimes; and that inequality between th~ 
laws of England and Scotland was abro­
gated, fo inconfiftent with th~ otherwK~ 
equal.' rights. of the two nations i that aq. 
Engliihman poffeft of any eftate btit one 
for life, fhould forfeit for his treafo~, bu~ 
a Sl!otchman, not only if poffeft of alJ 
eftate for life, but poffeft qf an ~ntaile<J. 
eftat~, fhould not. 

The· 
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The only diffimilarity in refpea of capa ... 
city of forfeiture, that remains now in the 
two fpecies of entails, is to the difadvantage 
of the Scotch entails; for whereas poffeffors 
of entailed eftates in England, meditating 
treMon, may by fine and recovery prejudge 
the king; in Scotland, on the contrary, a 
poffdfor of an entailed eftate, muft in his 
treafon fee the certain and uneludable for .. 
feiture of himfelf and his iffue. 

As the laws of the two countries are 
otherwife cottle now to be the fame, with 
regard to the forfeiture of entailed eftates; 
fo in the moft other refpects, there is by nG 
means that exteffive fupetiority in ftriCt .. 
fiefs of the ~kotch over the Englilh entails, 
which is often fuperficially imagined. 

In Scotland, if the tenant in poffeffion 
has been called as heir whatfoever, the en-­
tail breaks of itfelf; or where he has not 
been called itt that laft place, the prophecy 
of * lord Stairs has come to pafs, that when. Stairs. 

~t1tails became frequent, the heirs of fuch p. 229· 

of thent as wete cumber fume, would ap-
ply to parliament for redrefs: upon fuch 
fpecial application, redrefs upon equi-
table contidetations is conftantly granted. 
Again, if the heir of entail be the firft in. 

N 3 ftit\lte, 
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ftitute, he may repudiate the entail entire4 
ly; or if he be not the firft inftitute, he 
may by neglecting to repeat the refolutive 
and irritant claufes in his infeoffment, 
charge the eftate with debts to its value, or 
even fell the eftate. In either of thefe two 
events, the charger or the {eller would in­
deed fubjeB: himfelf to an action at the 
inftance of the next heir; but the creditor 
or the pm'chafer would be fafe. Nor have 
entails in Scotland the fame fair interpre­
tation, that entails in England have; on 
the contrary, .the judges by confin~g tpeir 
interpretation, when that interpr¢ta60n 
would make for entails, and exteI:lding it, 
when it will make' againft thein, impole 
additional clogs, upon that fpecies of fettle .. 
ment. 

By there inlets and difcouragements, and 
various others, it happens, that there are 
more entailed eftates in Scotland, gradually 
turning into fees fimple, than there ~re 
fees fimple turning into entails, while .on 
the law as remaining, many of the old fa ... 
milies are frill enabled to preferve them­
felves in their eftates, and while they {hare 
th~, the liberty, andfafetyof the Eng­
lilli, ~heir antient luftre the fame; inftead 

. of 
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of feeing (as a lord in the Scotch parlia. 
ment, in the debate on the union, pretend. 
ed to foretell) an excife-man more honour. 
ed and revered than an antient noble of the 
land. 

Men who were to confider the meafure 
of a total diifolution of entails in Scotland, 
as it regarded their country, might per­
haps forefee, with pain in fuch a fiep, fo 
great a tide of land property in the mar­
ket, as from the cheapnefs occafioned by 
that tide, would call the money out of 
trade to the purchafe of land; as would 
render our landed men difcontented and 
bankrupt, and our traders, what they are 
too apt when they have got a little money, 
to haft-en to be ,little lairds, poor, proud 
and idle: infiead of williing that more land­
property, were brought into market, he 
would perhaps willi that we had as little as 
the Dutch, or that the price of what we 
had was kept high; the former to hem our 
native country.men into manufaCturers and 
merchants, and the latter to put it out of 
their thoughts when they were become 
fuch, to convert their circulating calli into 
;l dead frock of land. And in general, he 
would in part forefee, and in part dread 

N 4 many 
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many confequences, which attend the In­

novation of every fyfiem, if not at the 
exaCl: period of fociety ripe for that inno­
vation. 

But whatever regard might be due to 
thofe who reafoned thus, upon the confri­
tution of their country, and the fi:ate of 
families, or on the favour of trade, and 
againfl: the rifk of hurting it; thus, furely 
one who was a lawyer, and who was in­
quifitive in tracing laws, their regular pro­
grefs and declenfion, would reafon firft; 
he would look back, and unmoved by all 
that clamour, which paft lawyers fOfefee­
ing rather what might happen, than what 
has happened, .. have raifed againft entails: 
~e would refleet, that'though their pro­
phecies were founded on reafun, yet from 
many circumftances, they have come to 
nothing. Next, he would look forward, 
and conclude, that if ever the mifchiefs, 
which in reafon feern to attend upon en­
tails, fhould in fact happen i fhould the 
number of entailed eftates, inftead of .-de­
ereafing, increa[e; and fhould there be any 
confiderable failure in the commerce of land 
upon that account, or fhould there be fo 
~xtended a trade, as to make even an in .. 

confiderable 



Elltails. 
confiderable failure in that commerce a de­
triment; 1110uld there be fo much money to 
keep up the price of lands, and fo much 
induftry to frock trade fufficiently, as that 
any attempt to ptedude men from the moil 
unbounded commerce of land, wauld be no 
advantage to a nation, and only a cruelty 
to private men; then our entails will !hare 
the fate of almoft all the other remains of 
the feudal law. They will either be abo­
lifhed altogether, ot they will be exchanged . 
for thofe of the Engliih; and as in the aCt 
of the 7th of queen Anne, which fubjeCt:ed 
entailed eftates to forfeiture, there was an 
exception made, in tendernefs to the wife 
who had contratted with a man fo feeming­
ly fecure againfr forfeiture, and in tender­
nefs to hel' children; fo When our entails 
cfme to be aboIiihed, or exchanged for 
thore of the Englith; the faille tendernefs 
to the wife who contraCted with a man 
fo feemingly fecure againft alienation, and 
the fame tendernefs to her children, will 
produc~ the fame exception, in favour of 
the children of thofe, who being poffe1fed 
of entailed efrates, or thofe who being im­
mediate heirs of fuch eftates, are married 
at the time of pailing the aa. 

This 
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This exception will preferve a few of 
our entails only one generation longer, and 
no more, and perhaps, in future genera­
tions, as in the cafe of many other branches 
of the feudal fyaem, it will be remembred 
no where but in books of antiquities, 
that fuch a fpecies of conveyance ever 
exifted. 

Till this period arrives, our. conveyan­
cers will be inventing new claufes to guard 
entails; our lawyers will be inventing new 
devices to elude thefe claufes; our judges 
will for fometimefluB:uate between the two, 
and our parliaments will be pailing laws 
to enlarge the power of thofe who are too 
much limited by particular prohibitions in 
their refpeCl:ive entails. 

Since this treatife was wrote, an appli­
cation is preparing to parliament, for al. 
lowing tenants in tail, in Scotland, to 
provide wives and children with mode:.. 
ration; to exchange lands, to charge with 
debt in proportion to the improvement, 
of the rent made by the proprietor, to 
grant long leafes, and to feu in perpetuity 
to certain extents. 

Wife governments find it fafer to con­
dua than to thwart, to point out to men 

their 
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their good, than to drive them to it; to 
enable them to relieve themfelves if they 
plea fe, than to force relief upon them againft 
their wills; and to foften by degrees, in­
ftead of overturning at once thofe general 
cuftoms of a country, which once had the 
authority and encouragement of law. 

C H.A P. 
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HiA:ory of the Rules of De[cent or 
Succeffion. 

I T has been a great lo[s both to hiftory 
and to law, that they have too little 

contributed their mutual aids to each 
other: lawyers themfelves feldom give'de ... 
duCl:ions of laws, and hiftorians feldomer 
meddle with laws at all, even with thofe 
which give occafion for the confritution of 
a frate, and on which, more than on bat .. 
tIes and negotiations, the fate of it doth 
often turn. 

For this reafon, it is difficult to trace 
the feveral revolutions of the feudal laws 
of defcent in anyone frate in Europe; nor 
conld fuch revolutions be often traced at 
all, were it not for the lights which the 
hifiories of publick fucceffions afford. 

The feudal fyfrem, in its regulations, 
was orderly and univerfal. Thofe rules 
which it applied to fiefs, it extended like­
wife over kingdoms: and therefore, as in 
general the fame perrons who were heirs 

to 
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to the king, were heirs to the lords, fo, on 
the other hanq, for the moil part~ the farne 
rules which regulated p)'ivate, were like-
wife the meafures of publick fuccellion.. . 

Before Edward I. proceed.ed to hear the. 
claims of Bruce ~nd BaliQl for the crown 
of Scotland, he put the follQwi.ng ~ueftion 
to the parHa(ll~nts of both kingdoms aifem­
bled together: By what law of fucc~ffio~ i~ 
the fight of fucceffion to the kin,dom to bt: 
determined? The anfwer made unauimo.qlly 
by the parliaments of both kingdoms, wa~_ 
That the right of fucceffion to the ki.ngdQm 
is to be judged by the rule~ obferved iu the; 
,~fes of counties, baronies, and Qther un­
partible tenures. 

SEC T. I. 

W HEN the nations. of Germ31\Y Defcend. 

firft took poffefIion of the Roman ing line. 

provinces *, the grants of the conquered· Lif:.: 

lands. were made to laft no longer than feud.litol; 
• par. I • 

. du~g the pleafure of the grantors. It E~prit de 

was natural it fhould be fo Ui a fubordi. ~o~:ic 30 • 

Hate body, and where eve~'Y member of chap. 16. 

that body was fure of a fubflftence on the 
lands of fo~e chieftain or other, as, lo~~ as 

he 
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he had a fword and a fhield: at that time 
thefe grants were properly called Munera. 

Soon afterwards they were granted for 
life, and they were then called Bmefitia, 
as we now a-days term the poifeffions for 
life of clergymal1 Benefices. 

But when the connection of future ge­
nerations with their native country was 
entirely broken, and their attachment to 
that in which they lived was grown ftrong, 
it was accounted hard, after the father's 
death, that the fons fhould not have the 
poifeffion of what they had formerly had a 
fuare in the enjoyment of; it readily oc­
curred too to fuperiors, . that a man would 
venture himfelf lefs in battle, when the lofs 
of his life was to be attended with the ruin 
of his family: from thefe confiderations 
the grants were extended to the vaifal and 
his fons, and they were then, and not till 
then, properly ftiled Feuda. 

Yet ltill, during this laft period, the right 
of fucceffion was fo limited, that after the 
death of the vaifal and his fons, the fief re­
verted to the lord. 

But the former continually and gradual­
ly gaining upon the latter, and becoming 
lefs dependant upon him; and on the other 

hand, 
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hand, the lord fianding more and more 
in need of them, to fupport a confiitution, 
which, in any but unfettled times, was an 
extreme unnatural one,' the fucceffion was 
firll: extended * to grandfons by law, and. Lib. 

afterwards to defcendants in in/im·tum, by f~ud. I. 

practic~; for thofe vaffal~ who had been tit. I. p. z. 

in poffeffion of lands for three generations, 
and had built upon, and improved them, 
grew accuftomed to look upon them as 
their own; fuperi6rs too, by length of 
time, and alterations in the lands, at a 
period when lands were of very little value, 
and when the improvements upon them 
were rather the principtz/e than the accejjori-
um, forgot they had ever been theirs. 

The difiinction between dominium direc­
tum, and dominium utile, came then to be 
invented, in order to reconcile the diffi­
culty which the mind had, to conceive a 
perpetual property belonging to one per­
fon, when yet the perpetual enjoyment of 
it was, and by the conceffioll of all, in 
another. 

This dedutl:iol1, gradual and uniform as 
it is, may be followed fiep by fiep in the 
laws and hifiories of foreign fiefs, but is 
not fo eafily traced in Great Britain; for 

though 
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though it be known that the dukedoms 
and earldoms were in the Saxon times dur­
ing pleafure, or a very few of them during 
life, yet it is certain the book-land went in 
general to the heirs of the immediate 
crown-vaflaIs; but at what time it began 
to do fo, or by what fte~ it was granted 
to more and more heirs, is impoffible '0 
fay. The Englilh antiquities are involved 
in mill, and the Scotch. in the moll: pro­
found darknefs,. during the period in which 
fuch alterations might be expeCled to be 
found. 

Primoge- It is to be obferved, that during the 
Diture. whole of the foregoing period of feudal 

fucceffion, the inheritance, without fixing 
upon the eldeft [on, or indeed. on any fon 
at aU, was. equally divided among all the 

• Lib. fons lIf. Si quis igz·tur decdJerit, .p,liis et jili"­
feud. I. abus. fuper:ftitious, juccedunt tantum filii equa­
tit. 8. liter, fays the law of the books of the fiefs. 

But the incompatibility of performing 
that fervice by many> which, as the feudal 
fervices were of various kinds, could per­
haps be performed only by one, being oh­
ferved, the law of nature, and whi<:h, till 
then, had been in private fucceffions' the 
law of the; world, gave place totally to a 

5 law 
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"law which was peculiar to feudal princi-
ples, and the fucceffion, not only of the 
daughters who had long before been * ex- .. Lib. 

eluded, but that of all the fons in general, f~ud. I: 

gave way to the fuccetlian of one fon, and tit. H. 

one only. 
At the fame time, as the feuJal nations 

were very long in continual dangers, both 
from foreign invafions, and from inteftine 
commotions, it was plainly incongruous, 
that the chance of being the firft born 
fhould give the poffeffion to a perfon per-
haps unfit to defend it; therefore the 
granter referved to himfelf a power of 
chufing the particular fon whom he pleaf-:-
ed to give the fief to: Sic progreJ!um eft ut 
ad jilios de·veniret, in quem dominus vellet hoc 
bmejicium cOlifirmare, fays the law of the t Lib. 

books of the fiefs t. f~ud. I. 
A beautiful infrance of the remains of tit. I. 

this ancient practice, is frill to be feen in 
the law of England, at this day, upon the 
devolution of a peerage to heirs female t. t Bacon 

Upon that emergency, it is the king's pri- voce co~ . parcener, 
vilege: to confer the peerage, upon any of (C.) 

the daughters he pleafes. 
Some ages after, when fecurity in their 

fettlement, made this chance direCtion of 
o lc~ 
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lefs dangerous confequence, the natural 
principle of giving the fief, fince only one 
could regularly have it, to that fon who 
firft pre[ented himfelf in the train of ideas, 
took place; and the right of primogeniture 
came to be fully e!l:ablifbed. 

The progrefs of the minds of men in 
Great Britain, through this 1aft progrefs of 
fucceilion, to the eftablifhment of primo­
geniture, is very eafily traced . 

• Lex. By a law of Ed\vard the Confelfor, and -~ 
Canuc.6S. many other Saxon la\\'5, it is obvious, the 

feudal principle was fo weak, and that of 
the ancient law fo ttrong, that all the chil­
dren fucceeded equally; Si quis intejlatus 

+ Leg. obierit, fiberi tjUS fuccedlmt in capita, fays 
Ed. Conf. h t 1 fl' 
167-- t e aw 0 t 1at pnnce. 

Further down in the Saxon times, it ap­
pears by many charters, that though the 
rule of fucceiliol1, ab inteftato, was ill capita, 
yet people wei-e come into the ufe of abf­
traCl:ing themfe1vcs from that rule, by tak­
ing the deftination in their charters to one 
fan only; the principle of primogeniture, 
however, was at that time 10 weak, that 
the nomination of the fon, in whole favour 
the deftination {bould operate, was left to 

:t Sp:l'm. the grantee. Thus though::: in thefe chaT­
of JeL:d~. . tel'S 
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tel'S the grant generally runs po(l mortem 
haredi imi, yet it runs too, hceredi uni cui­
cumque 'I.ioluerit: That is to fay, though the 
grant was limited to one fon, it was open 
to that fon of many fons, whom the gran-
tee fhould be pleafed to nominate. 

Again, the people of Kent, at an after 
period, having been left, through the fa­
vour of the conqueror, in the enjoyment 
of their ancient laws, the fucceffion in ca­
pita of the fons, called by the Saxon name 
Gavelkend, was long the univerfal law of 
that country, and does, in great part of it, 
remain even unto this day. The Welch 
110t being fubjected to the power, were frill 
1efs fubje8:ed to the laws of the Normans; 
and therefore among them that equality 
of fllcceffion which had prevailed before 
fiefs were introduced, remained as far down • Stat. 

1 . f * Ed d I Walliz as t le reIgn 0 war. 12 Ed. !. 

The feudal fyfrem having been com­
pleated by William the Conqueror, there 
is no doubt the right of primogeniture was 
ef1ablifhed by that prince; and yet in the 
reign of Henry I. the traces of the ancient 
law were far from being loft t. By one fLeg. iO. 

of his laws it is ordained, not indeed that H. I. 

one fief fhould be fplit, but that if there 
o 2 were 
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were more tha~ one, the fucceffioll lhould 
be fplit, and the e1deft fon have only pri ... 
mum fratris feudltm. 

In the time of Henry II. however, thefe 
~xceptions diiappeared in the Englifh law, 
and the eldefr fon became the heir, ab in.,. 
tejlato; nor was this all, the principle of 
primogeniture about that time grew fo 
ftrqng, that though, from the darkli~[s 6f 
Qur antiquities, we cannot trace the fore­
going progrefs in Scotland, yet, according 

tJ Sup. ~o the earlieft law authorities in this coun­
cha~. ali· try, a~ well as according to the fame antho-
Cllatlon. ., • E 1 d)/< ld I nUes III ng <in . -, a man !=ou not on y 

nllZ difappoint the right of prinwgeniture alto­
gether, but he could [carce even alienate a 
part of his cfl:ate to the diminution of that 
right. 

Hitherto, in the progrefs of the right of 
primogeniture, we have been fpeaking of 
the fuccefilon to a military, but not of th~ 
fLlCceIEon, to a foccage fief. 

In thofe military fiefs, the ncceiTity of 
having one certain ,'alTaI to' perform that 
fervice \vhich perhaps could be performed 
only by one, had introuuced the right of 
primogeniture; but t~1e fame neccflity not 
interveening in thefe (as I m'ay call them) 
ci'.'i~ ficJ:, the p:-eferez:ce of primogeniture 

did 
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did not appear fo obvioufly advantageous. Gfanv. 

in them j and therefore *, both in England, iib. 7: 

during the reign of Henry II. and in Scot- ~:g. ~laj. 
land, during that of David I. in foccagc l,b z. 

. cap. 21. 

fiefs, all the fans fucceeded ill capito. 
But in the after law both of England 

and of Scotland, this rule of fucceffion ap­
pears to have gone into difufe j and both 
military and foccage' fiefs came to the fame 
footing. 

The example of by far the greateft 
number of fiefs; the difiinction of a fol­
dier and foeoman wearing away, together 
with the rigour of the feudal law; the 
converfion of molt of the military into 
civil fiefs; and the imagination of fuperi ... 
ors, that the rent would be eafier levied, 
and better paid, when the fief was in the 
hands of one, than when d~itp~ted among 
many; the unwillingnefs of the foccage 
vaffals to have their fucceffion fplit, or their 
families brought into greater decline, than 
thofe of the military vaff3.ls, who were 
neighbours to them; thefe imperceptible 
raufes in the circumfbnces of mankind, 
more pow'erful than any publick law j and. 
no publick law itfelf, brought about this 
alteration. 

o 3 The 
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The alteration was made, and the dif­

tinEtion loft, between the fucceffion to a 
military, and the fucceffion to a foccage 

• FIe'. fief,' before the time * of Fleta in England, 
~~p.(j; z. and fome hundred years ~ef~re that of 
t Skene t Skene, Balfour, and CraIg, In Scotland. 
voce Ene- Th r. fl' h f' . ya, BaiL e progrels 0 t Ie ng t 0 pnmogem-
lit. ai~5 & ture in publick, correfponds to the fame 
fuccefion. r: f" . 1". ffi 
Craig._ progrels 0 It In pnvate lucce IOns. 
liL" :. Thus in the two firir races of the French 
dieg_ 13. 
N" 39- monarchs, the fucceffion to the kingdom 

was divided among. all the fons; and in 
. the earlier periods of the Saxon hif1:ory, 

the fame divifion of the kingdom is ob­
ierved to take frequently place. 

Nay, even in much later times, when 
the rule of primogeniture had taken place 
in private fucceffions, yet the ancient no­
tions of the rules of fucceffion, added to 
the power of thofe who could claim the 
benefit of them, were fo far an obfiruEtion 
to the principle of primogeniture in king­
doms, that to maI~e up for any weakne!s 
in that principle, kings were in ufe, not 
only to declare their eIdeIt ions for their 
fucceIfors, but to have the ceremony of co· 
ronation performed, and the oath of fide­
lity taken to them by the vaffals. This 

pmc-
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prattice was obferved ~ithout a lingle ex­
ception, from Hugh Capet, the firfr king 
of the third race of France, down to Lewis 
VIII. by William the Conqueror, to his 
fon Robert, in his French dominions, and 
by a number of foreign princes, down to 
the 13th century. 

After the right of primogeniture was Re,prefen. 

eftablifhed, it was very long, however, be- tatlen. 

fore the right of reprefentation, or the pre-
ference of the remoter heir, reprefenting 
his ancefror, to the exclulion of a nearer, 
was added to it, either in Great Britain, or 
in foreign countries. 

Many things were obfracles to the pro­
grefs of the law of reprefentation: The 
fimple notions of a grofs people, who were 
apt to take up with the principle of near­
nefs of blood, inftead of looking forward 
to a more enlarged jufrice; the barblrity 
of the times, in which the rights of infants 
were little attended to, while the uncle had 
age and power with which to back his pre­
tenlions; the neceffity there was, that the 
va{fal in the fief lhould always be ready 
for fervice; and which fervice, an infant 
w'as uncapable of; the extreme hardlhip up­
on the uncle, when prim0geniture came to 

o 4 b: 
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b~ cfiabliilied, that his nephew, perhaps­
an infant, fhould run off with the whole' 
of the fief; whereas, in the Roman law, 
the nephew would have only carried off 
that equal 1hare which his father fhould 
have had. 

Accordingly, there is fcarce an infiance 
in Europe, till the 13th century, in pub­
lick fucceffions, in which, upon the death 
of a grandfather, leaving a fan of age, and 
a grandfon under age, by an elder ion de­
ceafed, the fon did not take to the exclufion 

" Buchan. of the infant: for though in Scotland *, 
Kenneth III. brigued a contrary law from­
his barons, yet that law was not obferved. 

Nay, the exclufion of minors was fo 
{trong, that upon the death of the brotherr 
who being major, had taken the crown, to 
the prejudice of his brother's infant chil­
dren, itfometimes returned to thofe children, 
if they were then majors, to the prejudice 
of his own, being then minors. Thus in 
England, upon the death of Edmund I. in 
the year 949, his brother Edrid inherited 
the crown, to the exc1ufion of Edwy and 
Edgar, then minors, who were his bro­
ther's fans; but at his death thefe princes 
being majors, the ekleft of them, Edwy,. 

fuc-
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fncceeded to the crown, in preference to 
the fons being then minors of Edrid. And 
examples to the fame purpofe, are to be 
met with in the ancient hiftory of Scotland. 

Again, although the preference of the 
fOri had been introduced, in a competition 
between him and the infant grandfon, yet 
it extended itfelf to the prejudice of the 
grandfon of perfect age. 

Thus Lewis fucceeded his father Char/e­
maigne, to the exclufion of Bernard, his de­
ceaft eldeft brother's fon, though that fon 
was fixteen years of age at the time; nei­
ther is this mentioned as any thing extra­
ordinary, by the hifiorians of the a'ge. And 
in like manner, in the reign of Philip the 
Fair, Maud fucceeded in the county of Ar­
tois, to her brother Robert II. to the ex­
dufion of Robert III. grandfon, by his el­
deft fon deceafl, to Robert II. although 
Robert III. was of perfeCt: age, and affert­
ing his right: This laft fucceffion took 
place upon a foIemn trial and judgment of 
all the peers of France. 

There was one thing palticularJy which 
made both thefe exclufions lafllonger, and 
confequently the right of repreientation ad­
vance more £lowly: A notioa in thore 

times 
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times prevailed, perhaps borrowed from 
the Romans, in whofe dominions the feu­
dal nations fettled, or at any rate, by no 
L~eans incongruous to the fituatio'n and 
t'_'rIl of thinking of fuch nations them­
[dves; that when a fon was provided for, 

t7Y7as it is termed, both in the feudal and civil 
law books, firiiftll'!/iiiated, he had fcarce 
any rjght to expeCt any thing further from 
his father, and confequently the grandfon 
could expeCt ftilliefs from his grandfather. 

Hence, in the publick fuccefiions of Eng­
land, on the death of 'lVilliam the Con­
queror, William Rufus fucceecled to the 
crown of England, in exclufion of his el­
der brotheL', already pro',ided in the dutchy 
of Normandy: On the death of Henry I. 
Stephen took the fame crown, in preference 
to his elder brother Theobald, already earl 
of Blois: On the death of Richard I. John 
fucceeded, to the excluuon of Arthur, his 
elder brother's ion. Vlith regard to this 
laft exc1ufiol1, it may ir:deecl be ob[~rved, 
that the right of repreientatiol1 being at 
that time more advanced towards its eita­
blifhment in France than in England, al­
mort the \yhole French lords took fide with 
Arthur, and though th~ title of John was 

3 but 
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but little quefiioned in the firft of thefe 
kingdoms, yet in France he was univerfal-
ly looked upon as an ufurper. 

The rules of publick, were the mea[ures 
of private [ucceffions; and therefore,· in 
private [ucceffions, it is laid down in 
'* Glanville, and the Regiam Maje.flatem· Glanv. 

upon the [arne plan, that when a [on died-, ~~p.73. 
who was already provided, his fon ihould R,eg. id;;j. 

fucceed to that provifion, in preference of~~P.z33' 
his uncles, and to no more. 

By degrees, however, this right of rep!'e­
fentation in the defcending line, came on 
and took place, equally, and at equal times, 
both in private and in publick [ucceffions. 

Thus in the time of t Glanville, a!1d t GL::J\·. 

David I. the grandfon, whofe father had lib. i· 
cap. ~. 

110t been provided by his father, had the Reg.\i j. 

b fi f h d J • {1.' l' fl' lib. 2. "ene tot e ue, agama ~ilC cam1 0 .ns (;Jp. 3 ',. 

uncle, inftead of being excluded attogether; . 
but in the time of::: Fleta~ who wrote in t Fld. 

England, in the reign of Edv'lard r. the rioC7'11t lih. 6. z 

ofreprefentatioll, in this competition, was the 
cap. I. • 

law of the land. It is probable, that about 
the fame time, it became in Scotland, the 
law of the land too; for after the Rf'[;i.1;iJ 

Jl.1.1jejlatem, "ve § hear no more of this § 3\1f. tit. 

doubt in our law books, and at a frill car- ~~ffo~s~;j,:, 
li:::r 
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lier period; it had become the law of moft 
other foreign nations. 

Upon the fame plan, again, in more 
publick fuccefIions, 'the judgment already 
mentioned, in the fucceffion to the county 
of Artois, was the laft of confequence, that 
was determined on the old principle of 
nearnefs of blood; for about fifty years af­
ter, Joana, grand daughter to Arthur II. 
duke of Bretagne, by a deceaft fon, fuc­
ceeded in the dutchy of Bretagne, to the 
prejudice of John, fecond fon to duke Ar­
thur. In the fame way, Richard II. fon to 
the black prince, fucceeded without dif­
pute, to his grandfather Edward III. to the 
exclufion of his uncles, who were men of 
great abilities, and of power; and ill Spain, 
a century before, Sancho I. taking the 
crown on the death of his father, and there­
by excluding the fons of his deceaft elder 
brother, was excommunicated by the pope, 
involved in civil wars, and all his life look­
ed upon as an ufurper. 

It is no objection to tracing fuch rules of 
fucceffion, that in the earlier ages of Eu­
rope, the crowns were generally given by 
election; for if the rules of that election 
were efiablifhed, and generaily followed, 

they 
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they were properly rules of fllcceffion. The 
difpute is merely about words; the only 
difference between thefe words, is, that in 
the laft cafe, the rule of law points out the 
fucceffion in a law book; whereas, in the 
other cafe, the rule of law, in an affembly 
of the law-makers, did the fame. 

SEC T. II. 

Sue H being th~ pr~grefs of fucce~on Collate­

. and reprefentatlon In the defcendmg ralline. 

line, a frill further progrefs, and from the 
fame caufes, may be feen, extending itfelf 
in the other lines of fucceffion. 

Originally, none could fucceed in the fief, 
~xcept thofe who were fpecified in the ori­
ginal grant; now, as anciently, the intereft 
of th.e lord in the fief, was greater than 
that of the vaffal; and as it was a favour 
to this laft, to give him a "fief, for which 
he paid only, what in a military age was 
no great trouble to him, to wit, his perfo­
nal fervice; he was well contented to get it 
to himfelf and his pofterity; but thought 
not of afking the fuccefIion to his co11a­
terals. 

Nor 
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Nor is it any objection to this doCh;ne, 

-that c-ollaterals ar~ obferved, in the ·earlieft 
-.Refs, to have fometimes fucceeded; for this 
th€ir fucceffion was not in a fief acquired 
by- the vaffal himfelf, but only in fiudo pa~ 
kt'llO; and in a fief of this laft kind, the 
fucceIror took as ·defcendant to the original 
valTa] , and thereby nominee in the original 
grant, but not at aU as 'collateral to the laft 
vaIraI. Accordingly·, in a law in the 
bOGks -Gf the fiefs, the -diftjnCl:ion between 
.the fuc~ffion to the one- of thefe fiefs, and 
.that to the-other, is laid down: Frater fra­
tri fine ./egitimo haude defunClo, in beneficio, 
quod eorum patris,fuit Juccedat. Sinautem 
'lidfJS ex ftatribus a df)f11ino feudum acceperit, 
f{) -.difunCio, .fine legitimo -harede, Jraterejus 
iJI jet/ium non fuccedit. And -by the pro­
mu~gation of that law, it appears, that 
ev.en in jeudt's paternis, the real quality of 
defcendant 'to the orjginal vaIral, had been 
fo far f{)rgot, in the feeming quality of col­
lateral to the laa one, that a publick law 
was neceffary to overcome the difficulty 
which was made of receiving fuch real de­
fcendant. 

By degrees, however, the collateral {iJc,.. 
ceillon gained ground. It firft took pla~e 

m 
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in brothers only, afterwards it was extend-
ed to the father's brother, and in proccf::; 
of time, to the collateral line, even to the 
feventh degree. Craig 'i: relates, that whe- • Cr.lig. 

ther this fucceffion was extended beyond I.? 2. 

• t I r. h d bt ,dle.,-. Ii· tna (egree, was 10 muc a OU , as to JeNcf'-ll. 
the fubjeCl of two contefis before courts, in compo 

hi · B' h 1 h I:b. 2. 
S tIme. ut In t e en(l, w en wars came diego I i' 

to be waged in Europe by fianding armies, N" ,. 

and not by vaffals; when trade, manufac-
tures, and money, introduced luxury; when 
by that luxury the great lords were impo­
verifhed, and that money in the hands of 
thofe who had been formerly their Daves, 
it then became of little confequence to the 
lord, who was the vaffal in the fief; and 
therefore he gave it to him who was wil-
ling to advance moil: money for thc grant; 
the vaffa], on his part again, as he gave 
value for that grant, was not contcnted 
with a right of f:~cceHion to his de[cend-
jng, but infifted it £hodd go likewife to 
his collateral, line. 

Thus by praCtice, without a publick 
law, it crept into the law of Great Britain, 
as well as unto that of other European na­
tions; that not only in feudis paternh, but 
even in fiefs which -a man h2.d pt:rchafcd 

hill"l-



Hij1or)' of 
him[elf, his collaterals in infinitum, as well 
as his defcendants in injinitum, iliould fuc­
ceed. 

When collateral fucceffion came to take 
place, it will readily occur, that difficulties 
could not but fpeedily arife in law, con­
cerning the f:_Lcceffion of a middle brother 
dying without children, and leaving an el­
der and younger brother alive. 

When that happened, the law took the 
following courfe, and for the following 
reafons; 

If the fief had come by defcent, it went 
to the younger brother: if it was a pur­
chafe, it went to the elder. 

A fief' of the nature of the firft kind 
could be in a middle brother only, in con­
fequence of a grant from his anceftor, or 
in confequence of a grant from his elder 
brother" which laft was in confiruftioll of 
law deemed to be a fiudum paternum: In 
either of thefe cafes, the elder b~'other be­
hoved to be either fuperior, or heir in the 
fuperiority, and the middle brother be­
hooved to be vaffal; but the feudal law 
had a peculiar averfioll at joining again the 
property and fupcriority in one perfon, 
when they hQd been once disjoined. The 

whole 
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whole fyfiem Was built on the diftihff 
rights of fuperior and valfal, and the blend-
ing thefe two characters in. ~ne perfon, ap­
p~ared to be the blending of cqnfrary qua-
lities together. . 

As conqueft, on the contrary, hild cetne 
to the middle brother from a ftranger j 
when the law allowed the fLicceffiotl of 
fucn a fief to go to the e1~e~ brb~er, there 
was no d~nger of the j~nCtion of the pto­
p.erty and fuperiorify in one p·etfbn; the 
fiiaiIger remained fuperior, wnoeVer was· 
tHe heir. 

So flood the law, and fuctl was the air.; 
tlriCfion, in the time * of the Regiam Mil..;. Reg. 

jejlatem,· and. iIi the tiiiie of Gianyi1le. Maj.liO.z. 

In E·ngrand,· the re1atioQs of {upet1br ~l'a:n~~. 
and vaffal having been long ago loft, th'e 1ib• 7· 

danger of uniting thefe two. chata~ets~ in c~p. I • 

. one perron no longer fub'(~s; and there­
fore tbe excIufion of the elder brother ifi 
feudo paterno, has for many ages been for-

. got, perhaps ever fince the end of the t. Hale'. 

reign t of Edwatd I. :~. 2Z9i 
In Scotland, on the contrary, where the 

difiinClion between fuperior and vamil is 
frill f6rmally kept up, arid w here many 
maxIms, howevef ·unnece{fary in reality, 

P yet 
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yet founded upon the form of that diftinc­
tion, are frill kept up, the law handed 

~ Ba~f. down through the * writings of our law-
hr. aIrS & . • h r. Th d' ft' .n. • lucceffors. yers, remams t e lame. e 1 lnl.llOn 
~~i~: between t~e heir of line, a~~ the .. heir of 
diego IS. conqueft, IS as perfeCt at' thIs day In Scot­
Skene vO-Iand as it was five hundred vears ago Arid 
~ eneya. ' J' 

therefore at prefent, if a middle brother 
fhould die, poffeffed of an eft ate which had 
come to him by defcent, and fhouJd have 
a fon who mlide afterward a purchare, 
upon the death of this fon without iifue or 
brothers, the fucceffion would fplit; his 
younger uncle would take what had come 
by defcent; or as it is called in Scotland, 
the heritage; and his elder uncle would 
take what had come by purchafe; or as it 
is called in Scotland, the conqueft. 

Reptefen. The right of reprefentation, was t-1ong­
ttatci~n.. er in being introduced in the collateral, 

ralg,. •• 
Ii!>. 2.. than In the defcendmg lme, and confe-
~~g~:? quently took longer time to be firmly efta­

blillied in that line than in the other. 
In the original law of nature, reprefen ... 

tation muft be unknown; thefe who are 
neardl: in blood to a man, will "be con­
ceived to be neareft connected with him 
afterwards, It is obf~rved to be a hard-

1hip. 
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fhip, that children bred up in a rank fuita-
ble to that 'of their father, and with a 
profpecr of fucceeding to his rights, lhould 
be cut off at onCe from that rank, and that 
profpeEt; it comes to be obferved as a far-
ther hardlhip, that a woman who has mar-
ried one feemingly a match for her, lhould 
by his untimely death, lofe not only her 
huiband, but fee her children reduced to 
beggary. 

Thefe conliderations bring in the right 
of reprefentation in the defcending, but 
the fame conliderations do not occur in 
the collateral line. The children of a bro­
ther or coufin, have not the profpeEt of 
fucceding to their uncle's or coulin's eftates) 
becaufe it is always to be fuppofed, every 
man is to have children of his own; it is 
no hardlhip upon them then, to be remov­
ed by another uncle, or another coufm, 
from a fucceffion to which they could have 
no VIews. 

Thus reprefentation muft be late of 
coming unto the collateral line, and when 
it comes in, it does fo rather by analogy of 
the other, than by principles of its ·own. 

The fieps by which, in p!"ivate fuccef­
fions, it came into the collateral line in 

P 2 Great 
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Gr.eat Britain, or even in any other country 
in Europe, are extremely difficult to be 
traced, and perhaps are not very certain 
when they are traced; therefore we mufio 
fllpply them by the progrefs of the fame 
r~prefentation in publick fl1ccefIions. 

In thefe laft fucceffions, it is plain, that 
reprefentation was originally unknown ~ 
~n the hifiories of modern Europe, for a 
long traB: of time, wherever a fucceffion 
ppens, to collat'erals, the neareft of blood 
.takes to the' exclufion of reprefentation. 
, In the time of Edw'ard I. when repre­
fentatjon in the defcending line was tolera­
bly eftabliflled throughout Europe, the 
Foint was fo doubtful in the collateral line, 
ihat upon the death of Margaret of Nor­
way, and the difpute for her fucceffion, be­
tween her coufins Bruce and BaEol, not on­
ly the eighty Scotch commiffiol1ers, named 
'by the candidates, and the twenty four 
Engliih, named by king Edward, were 
long doubtful, but all Europe was doubt­
ful, which fide thould prevail.. The pre­
cite quefiion, in the end pnt by the king 
to the commiilioners, and there ,was none 
other infificd upon in the diiimte, was: 
IYhetber rhe 1n01'1! remote by one degree in fuc­

ctlliOll, 
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Cd/lOll, coming from the eldeJl f#er, ollght to 
exclude the nearer by a degree, coming froti: 
the fecond ftfler? And on the anfwer, im­
p.orting, that reprefentation ihould take 
place, judgment was given for Baliol. 

The Scotch writers of thofe days are po­
fitive this judgment was wrong; the Eng­
lifh writers of thofe days are as pofitive 
that it was right: Thefe different fenti­
ments are reconcilable: In England, at 
that time, reprefentation in collateral fllC­
ceilion was beginning to take place, and 
this their advance the Engliih made the 
meafure of their opinion: The Scotch, on 
the other hand, at the fame pei-iod had 
not arrived the fame length; this fpecies of 
reprefentation was unknown to them; and 
th~refore they difapproved of the judgment. 

Solemn as this decifion was, yet even in 
England, a century afterward, the right 
of reprefentation in this line was fo far 
from being compleat, that it was the fame 
doubt, which in the difplltes between the 
houfes of York and Lancafrer, laid that 
kingdom for 2gCS in blood. On the abdi­
cation of Richard II. the two perions 
franding in the right of the crown, were 
his t'.'.'o C0ufins, the duke of Lancafrer, 

p 3 grand-
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grandfon of John of Gaunt, who was 
fourth fon to Edward III. and the earl of 
March, great grandfon to Lionel, duke of 
Clarence, who was third fon to the fame 
prince. It was in the right of thefe per­
fons, and therefore, in confequence of the 
doubt, whether reprefentation in collateral 
fucceffion fhould take place, that all 
the miferies attending that competition, 
enfued. 

Yea, even in much later times, and when 
the growth of law was much firmer, it was 
on the fame ground, that upon the death 
of Henry- III. of France, the league fet up 
the cardinal of Bourbon as heir to the 
crown, in oppofition to his nephew the 
king of Navarre. This 1aft prince was fon' 

. of the elder branch to the cardinal, but the 
cardinal being one ftep nearer to the com­
mon frock, it was afferted, that nearnefs of 
blood, and not reprefentation, took place 
in collateral fucceffion. . 

For many ages, it has now been fixed 
in private fucceffions, that reprefentation 
in the collateral line {hall take place; and 
although of late in Europe, there has been 
little difpute in publick fucceffions, to give 
room for either principle to prevail, yet 

the 
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the example of thofe private fucceffions, 
and the now rivited notions of mankind, 
in favour of reprefentation, will probably 
prevent it from being ever made again the 
fubjeB: of a difpute. 

Thefe notions in favour of reprefenta­
tion, both in the defcending and collateral 
lines, are now fo fhong, that we are apt to 
term rebds and ufurpers, thofe who ever 
contefted them. Hiftory and law will con­
vince us of our error; there will exhibite 
to us many thoufands of our anceftors dy­
ing in the field, in a priCoR, or on a fcaf­
fold, for rights which once were, though 
we meafuring every thing by our prefent 
notions, fuperficially imagine they could 
never exift. 

SEC T. III. 

I F in the origin of fiefs there was any Afcend­

difficulty in admitting collateral rela- ing Ime. 

tiol1s to [uccefIion, it will readily occur, 
that the afccnding line muft have had ftill 
greater difficulty to be admitted. A man 
v"ho was fufficiently obliged by getting a 
fief to himfe1f, would little think of alkin3 
it for his afcendants; thefe afcendants too, 

p 4 it 
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d:eg. '3. 
Nil +7. 
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it was unnatural to fuppofe, would furvive 
him; and above all, it could not fail to 
occur, that a grandfather, or great grand­
father, would have been but very ufelefs 
vafl'als, to make offer of to a fuperi'Or. 

Thus it ca{ile to be a rule in fiefs, that 
they always defcend, but never afccnd; a 
rule laid dow.n in the books of the fiefs, 
and in the feudal law of all Europe, for 
a very long, time obferved. 

In EQgland the exclufion of the direB: 
~fcending 'line went fo far, that the fuccef­
iion paffing by the father, l'.'ent to his bro­
~her the uncle; after which, if that bro­
ther entered, and died WIthout children, 
it might .indeed return to the father; but 
then it returned to him, as brother to the 
uncle, and not as father to the fon. This 
regulation, by an unaccountable tenaci­
oufnefs of that nation to fingle points of 
d08rine in their law, wheIJ. their genius 
and circum frances have made them over­
turn the whole d08rines themfelves, fub­
lifts to this day. 

In Scotland *, CJ aig, who wrote about 
the 1600, relates, that in the cafe of, the 
earl of Angus, which was decided a little 
before his time, the afcending fucceHion 

had 
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had been debarred. From him too it may 
be gathered, that the decifions were taking 
a contrary turn, at the time when he wrote, 
although he always favouring the old law, 
difapproves of them. Skene afferts like-
wife, that a father * cannot be heir to his. Skene 

fon: And Balfo.ur t, treating of all the voce 
. f ill -. fc 1 h eneya. lUles 0 fucce Ion m u e W len e wrote., t Balf. tit. 

takes no. notice of this one. airs & fuc­
c-dfors.-

Soon after the age of thtfe authors, how ... 
ever, the fuc<:emO~l of afcendants in their 
order, was as univerfally re<:eived into the 
8.cO.tch law, as that of either of the other 
two lines in their order. In 1hort, the 
fuccefi"lPn of heirs whatfoever, if not ex­
c~uded, continually took place. And thus 
fiefs, w.hi~h originally were a right of pof­
feillon of the land only as long as the lord 
pleafed, and which afterwards were a rIght 
of ufufruet during the vafial's life; are 
now, in point of fueeeilion, a right of pro.,. 
peI,ty, to him and to all his heirs. 

In both the collateral and afcending Half 

lines, fo far as the afcending line can take blood. 

_place in England, there is a remarkable 
difference between the laws of England and 
of .scotland; to wit~ that in the hrft coun-
U"y half blood is excluded altogether from 

fuc-
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fucceffion; whereas, in the other it is only 
excluded by the whole blood. 

On this head, anciently in England, the 
following diftinCtion was made: 

A fief was either a late purchafe, or had 
defcendcd from an anceftor: if it was a 
.late purchafe, the half blood was totally 
excluded: if it had defcended, and the vaf­
fa! was entered in it, it is probable, that 
originally the half blood was admitted; be­
caufe 'that which was only half blood to 
him, was whole blood to the anceftor from 
whom the eftate carne: but whatever way 
the law frood originally, it appears; that 

"Hale's * in the time of BraCton and Britton, it 
hilt %3 2 • was made a difpute, whether in this laft 

cafe the half blood could take the fuccef­
fion. 

But that difpute came to an end; the 
principle on which the claimant by half 
blood had founded his claim, was, that he 
could deduce his pedigree through ancef­
tors, from the firft acquirer; but in a 
long couffe of ages, it became impoffible, 
or difficult for him, to prove fuch connec­
tion; and therefore the law eftablifhed a 
rule, that the laft actual fdin ihould 
make the perron laft feifed the roof of de-

[cent, 
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fcent, equally to many intents, as if he had 
been the purchafer. From this rule it fol­
lowed, that in the quefrion in hand, the 
half blood could '* no longer pretend to be· Bacl)n 

d . d voce de-
a mitte . fcent. (c.) 

In Scotland we have followed a middle 
courfe, between admitting or excluding the 
half blood entirely; in competition with 
the whole blood, in the fame degree, we 
exclude it; in competition with the whole 
blood, in a remoter degree, we admit it. 

'From the train of thefe papers, it will Women. 

be eafily imagined, that women at firft 
would not be admitted to the fuccefiion of 
a fief. 

In all barbarous ages, where courage 
and ftrength of body are more nece{fary 
than the virtues of the mind, the rights of 
women muft be but little regarded. 

In the more ancient period of the Athe­
nian and Spartan frates, women were ex­
cluded, as long as there was a male of the 
fame degree exifring. 

In Rome, before the time of the twelve 
tables, women were likewife excluded; nor 
is it even certain, that they were admitted 
by thefe tables; on the contrary, it is pro­
bable they were firfr admitted' by the equi-

ty 
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ty of the prretor, correCting theharlhne{s 
of the ancient law, and by his eeliCt unde 
cognati. 

In the ancient feudal ages, to the bar­
b:arity of the times there was added, the 
nature of the fervices to be performed by 
the vaffal, and which women, from their 
weakne[s, wer.e uncapable of performing. 

Hence, in the Salick law, they were ex­
• Lib. eluded altogether: hence the books "* of 
~ftud~.'. the fiefs exclude them and their pofierity; 
~~ll. if not expre{ly mentioned in the original 
tiro S. grant: hence t all feudal writers agree in 
tb~~~ig, the maxim natura ab omni feudo fceminas fi~ 
dirg. '4, eludere videtur,' Hence, in publick fucce[-

fions, except in Spain, where, by rea[on of 
the inundations from Africa, the fyftem 
introduced by the German nations, had 
not the [arne vigour that it had in neigh.;. 
bouring countries, they were in the earlier 
ages, throughout all Europe, overlooked. 

In there laft, to wit, the publick [ucce[­
fions, the negleCting women went [0 far, 
that among the Goths, even the infant 
granclfon was preferred to his mother; for 
Oil tbe death of Theodorie, his. infant 
gr:mdfon Athdarie fucceeded,. to the ex­
dtdion of his mother Amalugonta . .... 

But 
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Bnt. when. the original barbarity of the­
feudal nations,. yielded in the natural courfe 
of things, to a greater foftning of manners; 
and: when many of the military, came to 
be converted into foccage, or burgage fiefs, 
the rights of women came to be attended 
to" and regarded. 

It is probable they w.ere full: admitted 
into foccage,. or even. into burgage fiefs; 
for in thefe the offer of performing the du­
ties by another, would have been no injp­
ry to the lord; and from thence, it is like­
ly, their right of fucceffion was extended 
into military fiefs. 

In England, unlefs excluded by the pa-
tent *, they were admitted- to a peerage; in· Bacoll 

ScotlandT un1etSadmitted by the patent t· ) ""'pa e ~~-. rce".u 
they were excluded from it. The quicker (Co) 

fs f r.' . he . h t Cafe Qf progre 0 lOCtety In t one natIon t an"ord Lo. 

in the other,. accounts for the difference. VI[. 

With .refpeCl: to other inheritances, ad­
mitted to all others as they are; yet the re­
mains, of their former exduHon· are in the 
very midft of their a~J:miffi~n to be· feen. 
Thu~ in the defcending and colIaterat 

lines, though they are admitted, yet the 
order in which they are received, is ftiH 
removed as far as poffible; they are not 

at-
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attended to, till the whole male order, in 
the fame degree, has failed: And indeed, 
in thefe lines, our anceftors have confider­
ed, the admillion of them at all, as fo fub­
verfive of all feudal notions, that in form­
ing the rules of fucceffion in their favqur, 
they have not even applied the common 
feudal principles, but inftead 'of eftabillh­
ing· among them the right of primogeni­
ture, have let the fucceffion to the fief go 
equally, by the ancient law of nature 
among them all. 

In the afcending line again, although 
in England the rule materna maternis takes 
place, yet in a defcent to a fan from the 
father, the mother [hall never fucceed; and 
even to a purchafe by a fan, the mother. 
{hall not fucceed, as long' as there is one 
relation left on the fide of the father. In 
Scotland we do not even admit fucceffion 
upwards on the fide of the mother at all j 

. fo rigid is the law in this refpett, that the 
king [hall take as ultt'mus htEres, to the ex­
clufion of a perron's neareft relations by his 
mether. 

When th:: feudal branches arc lopped 
off, or even when the trunk is cut down, 
it {till takes a very long time, before the 
roots frum v,'hence they i'DfUl1Z, can decaJ

v • 
• A. '-' 

C JI A P. 
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C HAP. VI. 

HIS TOR y of the 

FOR M s of CON V E Y A NeE. 

T HE forms in which property is 
transferred, muft vary with the na­

ture of the right enjoyed by the perfon from 
whom the transfer proceeds: it will there­
fore equaHy excite our curiofity, both as 
philofophers and lawyers, to trace the con­
gruity between the feudal forms and the 
feudal rights, through the three great chan­
nels of conveyance, the deed of the party 
to take effect: either immediately, or to take 
effect: after his death, attachment by force 
of law, and making title by defcent. 

SEC T. I. 

"T HE hiftory both natural and feu- Voluntary 

dal of the firft form of conveying COIlV"Y­

property, feems to go in the following gra- anc~" 
dual and regular progrefs. 

The 
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Nalural 
progrefs. 

• Craig, 
lib. I. 

deig. II. 

N.24· 

HifJory oj 
The"notion of property was originally 

created by the long conneCtion of a perfon 
with the thing which he occupied, and the 
affeC1:ion which from that connection he 
had conceived for it. 

It ~as thefe which at Brfr gave to the 
perron who had long lived upon one fpot 
of ground, the property of it: It was thefe, 
which for fo many centuries in Europe, 
gradually 1l:rengthened the rights of vaffals 
in their lands again1l: their fuperiors: It 
was thefe, which converted the rights * 6f 
copy-holders in England, and of rentallers 
in Scotland, both originally no more thad 
rights of poffeffion, to be at this day both 
of them rights of property. 

Property being founded originally upon 
fnch principh:s, it is not eafily conceived 
among a rude people y how it can be tranf­
ferred to another fo as to be vefted in him, 
untill there is evidence that the connection 
as well as the affeCtion of 1he former pro­
prietor is ceafed. Hence the rule Nudo con­

Je1JJu dominia rerum non transjerulltur, muft 
in fuch a !tate of fociety take place; the emijjio 
verbf/rum in the ad of conlent, affvrds in­
deed pre[mn pti ve evidence that the conveyei 's 
affection in the property is ceafed; but as 

7 that 
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that emijJio is a found and no other thing, 
it is not a proper medium to diffolve the 
corporeal connection between the proprietor 
and the fubject, and much lefs to create a 
corporeal connection between that fubject 
and another perfon; a different medium in 
conveying is therefore requifite, to wit, that 
of delivery; delivery gives further evidence, 
likewife that the affection of the conveyer 
is ceafed, for as it breaks his corporeal con­
nection with the fubject, fo it alfo carries 
the mind to connect it with another, and 
juftifys that other in conceiving an affec-
tion for it. 

The firfr {ubject of property is move­
ables, and thefe from the facility of mov­
ing them were transferred de manu in ma­
num: again, Whel} men came to transfer 
the next fubject of property, to wit im­
moveables, there were transferred by put- . 
ting the intended new proprietor into pof-' 
feilion, by placing him in, Of upon the 
fubjeCt itfelf. In the antient burrow laws 
of Scotland it is faid, if anyone fell his 
houfe, the feller {hall ftand within the houfe 
and come out of it, and the buyer {hall 
frand without it and enter. The fame was 
the regular method of conveying a houfe 
Iikewife, anciently in England. 

Q.... In 
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In the transfer of both moveables and 

immoveables, at firft, in order to fix the 
remembrance of what had been done, many 
witneffes were called, m:my ceremonies 
ufed, and magillrates referted to. Abra­
ham in the patriarchal ages, bought the 
field of MJcpelah before the whole people: 

.. Heinec:. In the very old '* Roman law, not only the 
Roman ., •. bi 
antiq. ct:!remomes In conveymg Immova es were 
l~b. 2. very numerous, but even fuch moveables 
tit. 1. • 

N. 19. ar.d as were res mancipi, that IS moveables of 
iOLeg; value, were transferred before a magiftrate ; 
Longo- and among t the Lombards t, Saxons, and 
hard ft' 
lib. 2. II Normans, mo deeds 111 Jaw ,and even 
tit. IS; fales of moveables were made good before 
l Leg. ·ft 
1IIOt. and a magI rate. 
~~d;6. Aften~ards, .tl:e. tr?uble in fome c.afes;, 
!! Leg. and the Impolhblhty 111 others, of dehver­
it~:kj~'s:n ing aCtual poffeffion, made the introduc­
".2IS. tion of fymbolical poffcwon necdfary. 

TIllis, the land of Elemelech many ages 
after the patriarchal one, was conveyed to 
Boaz by the delivery of a fhoe, and calling 
the elders with the people to witnefs. And 
land in Englanclis l~¥anSferred by de-
lIvery 0 ; or , and 111 Scot an ) . f ~u.ul . t7f.L '/V. 1 d 

by that of eart and frone. 
When in the further progrefs Of Society 

writing comes much into fafhion, many of 
. 7 the 
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the ret forms of ceremonies give way to the 
fet forms of writing in conveyances. Hence, 
in a more refinecl flate of the J ewifh na-
tion, Jeremiah buys the field of Hamamiel, 
by writing, fealing, and witneffes; and 
hence conveyances in writing· come to all 
poliihed nations whatever. 

Thefe fet forms, whether of ceremonies, Feudal 
or of writing, mull: prevail more in the Progrefs. 

feudal, than in any other law; becaufc in 
the conveyances under other laws, all con­
nection between the grantor and grantee, 
unlefs what arifes from particular cove~ 
nants and qualifications, are at an end on 
com pleating the grant; whereas a feudal 
grant is fubjeCt not only to the like cove-
nants and qualifications, but to a great 
many more, from the relations b:;t\,\'ee.n 
fuperior and ·vaffal. 

As the moll: ancient grants in Great 
Britain as well as in other countries, were 
gratuitous on the part of the fuperior, who, 
retaining in himfelf the dominium dire[/um, 
gave only the dominium utile to the vaffal; 
fo they were * given with much flate on 

• Lib. feud. paflim. cujac. comment. in lib. feud. t. tit. 1. p. 
J~. edit. 15(6. form. angltc ditTert. p. I, 1o, II, Z4, z6. 
Craig. lib. 2 dieg. z. N. 13. 

0......2 his 
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his fide, and received with much humility 
on that of the varral: at the fame time, to 
make both impreffions fi:ronger, as well as 
as to keep alive the remembrance of the 
grant, poffeffion was delivered by the fu­
perior himfelf, which was called illveflitura 
propria, in prefence of the pares curice, and 
on the land itfelf, though without writing, 
as writing was at that time but very little 
known. 

Conveyances made good by liverj, and 
without writing, took fo firm a root, that 

• Bract the frequent ufe of them '* remained in 
!tp.z:6. England till they were abolifhed by a fta­
~.I. Flet. tute in the reign t of Charles II. which 
JIb. 6. . 
cap. 34. ordamed, that parole conveyances lhould 
~e~~~'29' extend no further than to an efiate at will, 
c.z.cap·3· or a leafe for three years. And in Scot­
l;r~~g, land, fo late as the time of Craig, :t that 
~eg'6 2. author informs us, that in his day, in the 

• J. mountainous parts of the country, the fu­
pel'iol's themfelves delivered poffeffion of the 
lands to the vaffals without writing, and 
before the pares curice. 

However, in moft lands, as foon as the 
fiefs ceafing to be perfonal came to defcend 
to the heirs of the varral, there could not 
but often occur upon the death of a vaffal, 

a 
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a defeCt of proof as to the origin and con­
ditions of the grant. Vaffals to remedy 
this, applied to fuperiors, and prevailed 
upon them to give in writing, what in the 
books of fiefs is called 1/ a breve tdiatum, II Lib. 

de,..1aring the tenour of the invejliture: To f~ud. I. 
'<e • tit. 4. 

this teil:ification there was no date, nor d1d Craig. 

the witneffes fign it, and as the interefts of ~~~tz. 
mankind were at that time extremely fimple N. 16. 

in themfelves, there were no involved qua­
lifications annexed to it. 

Rude and unformal as thefe writings 
were, they are the origin of the charters 
which are ufed at this day: and Craig * • Craiio 

informs us, that even in the low countries lib. 2. 

f d fif b r h' . diego z. o ScotIan', ty years elore 15 tIme, N. 16. 

there were vaffals, who inftead of the pre-
fent formalities of conveyance, were con­
tented with the breve tdiatum from their 
lord. 

This gradation from the moft ancient 
form to the u[e of the breve tejlatu111, and 
the variation in the points of that grada­
tion, according to the ancient divifion of 
Scotland in the progrefs of fociety, into the 
low-lands 011 the one part, and into the 
high-lands and border lands on the other, 
is moil: curious, as marked by Craig: 

Q... 3 " HlljUS 
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CC Hujus nofha: obfervationis exempla ad­
" hue habemus apud nos (neque enim om";" 
" nia antiquitatis vefiigia adhue exoleverint) 
" n~m in limitaneis regni partibus et inter 
" nlOntanos) noftro revo propriam invefti­
" turam retinebant, cum dominus in loco 
" feudi eonftitutus poifeffionem trade bat 
" fine fcripto; in loeis mediterraneis, his 
" quingentis annis elapfis, breve teftatum, 
" quod nos chartam dicimus, foliti funt 
" vaifalli a dominis accipere, quo fe invef­
C( tiiffe vaifallum dominifignificabant; qua: 
(( merito brevia teftata dici poterant: nam 
" fi quis monumenta anti qua rum famili­
" arum excufferit, breviffimas chartas has 
" compendiofamque earum formam repe­
h riet. 

\Vhen writing came more fully into 
ufe, thefe declarations came to be fo much 
extended, as to contain more claufes than 
they had originally contained words; for 
as the power over property from the pro­
grefs of fociety grew more extended, and 
as the interefts of mankind from the fame 
progrefs grew more involved; thefe con­
veyances were clogged with qualifications, 
conditions, and covenants, extenfive as the 

powers) 



Conveyances. 23 I 
powers, and various as the interefts of man-
kind. 

This extent of fociety made men lees fond 
of that feudal pageantry which had arifen 
only from a more narrow fiate of [ocitty. 
In con[equence of this, fuperiors, inftead 
of delivering potTellion themfelves, gave 
orders t to their bailiffs or attorneys to do + Mad. 

it; and ~ny witnelfes ~gning, though not ~~;'ic 
pares clince, were [ufficlent. And thus the diff. 

:t improper invettiture was ell:lblifhed. ~~r~(~.) 
In England thefe invefiitures when re- :t Mad. 

d d . . . d h r ff form. uce 111to wntmg, were execute y leo - Anglic & 

ment and livery, and inBcotland, by char- ':raig.loc. 

d r.' fi cltat. ter an leI m. 
As long as the poffeffion was given be­

fore the pares curite, there was a neceffity 
for the livery of each particular manor, 
becau[e thore who were' pares curiee to the 
invefiiture of one manor, were not pares 
curiee to that of another. 

But the introduction of fymbolical deli-
very, and the difpenfing with the pares 
curiee as witnelfes, made people more re-
mi[s in requiring livery of each particular 
parcel of. land. Hence, in /I England, at 1/ CokC". 

Prefent, if a man [eifed of many vills in BLytt.2)3. 
aeon 

one county, makes a feoffment of the whole, voc. feoff. 
()4 d ment. (B.) 
~ an (3.) 
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and gives [eifin in one vill in name of the 
whole, all the lands of the feoffor lying in 
that county ihall pafs: Hence, in S:ot-
1and, in an ereCtion of feveral parcels of 
lands with a daufe for their union, feifin 
of one parcel {hall be feifin of the whole 
barony. 

Such were the forms of original grants; 
in derivative grants the forms of neceffity 
admitted fome variations. 

In an original grant, nothing but a char­
ter by the giver and delivery to the receiver 
was. needed: but in a derivative grant, as 
anciently the vaffal of himfelf could not 
alienate, there was befides the vaffal's grant, 
further need either of a confirmation by the 
fuperior, or of a furrender into his hand, 
if the fief was to remain with him, or of 
a [urrender to, and new grant from the fu­
perior, if it was intended to be transferred 
to another. And accordingly, in the '* 
formulare anglicanum, there are a multi­
tude of examples, of fuch confirmations 
and furrenders in the ancient law of Eng­
land . 

• Mad. dilferr. p. 19, 26, et ibid. nota: C. D. et loc. cit. in 
1I0lis et tit. confiunatio:l and rclellfe. 

But 
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But afterwards, the ftatute S?<.!Jia emptores 

in England, took a wa y the diftinction be-
tween an original and a derivative grant, 
for as it allowed a free alienation, and 
made the donee hold not of the donor, but 
direCtly of the chief .lord, it removed the 
neceffity * of confirmation by the chief· Mad. 

lord, or of furrender to him. In Scotland, ~~r~' An­

on the ~ontrary, as that ftatute did not dilfert. 

take effect, fuperiors claimed a title to bar p. 4· 

alienation; their confent then came to be 
fought, and needed; and in confequcnce 
of this, the forms of original and deriva-
tive grants remained in the law; fo that 
now in thefe laft, where the grant is in fa-
vour of a third perfon, the gif~, and the 
poffeffion, the charter and the feifin, appear 
in point of form, to proceed from the fu-
perior, in the fame manner, as if the grant 
had been from him, gratuitous and origi-
nal. 

Not only fo, but a proprietor of an 
eftate, unlefs a power of altering be re[er­
ved to him by a former conveyance, can .. 
not complete the fmalleft alteration in the 
fettlement of his eftate, without applica­
tion to the fupefior, oI'laying a foundation 
for it. 

To 
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To this ancient ftrianefs our judges ad­

·L~ndales here fo rigoroufiy, that in * a late cafe, in 
l~~~~es, which, upon the death of an anceftor the 
J2 June heir not entered, had procured from the 
;ZII:~-(4 fuperior, a charter de novo, altering the for­
tors.) mer courfe of fucceffion; they found the 

alteration not effeCtual; and were of opi­
nion, that the fuperior, being by the ori­
ginal grant divefted of his property, could 
make no new grant tillhe was re-invefted in 
it: for which reafon it was heM, that the 
'heir ought firft to have got himfelf infeft 
on the ancient inveftitures, then refigned in 
the hands of the fuperior, and after that 

~liena- taken the new limitations as he pleafed. 
lIon to h f 1" k ffi n. take efFeCl T e power 0 a lenabng to ta e e e~L 
after death only after the death of the granter was fo 
of grant-
er. much fupported, and needed fo much to be 

fupported by the forms which u~red it in, 
without its being almofr perceived, that 
the fame chapter of this work which marks 
the progrefs of that fpecies of alienation, 
mull: mark likewife the progrefs of the forms 
in which it was made good. 

SEC T. 
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SEC T. II. 

T HE involuntary transfer of land pro- Involan­
perty by force of law, happens two tary con­

o h b r c· b h veyance. ways, eIt er y lonelture, or y attac -
ment for debt. 

As only the king and the lord were in­
terefted in the transfer by forfeiture, fo 
anciently, in the law of England, and pof­
fibly in that of Scotland, the transfer was 
made good by the immediate feizure of the 
fubjea forfeited. 

This was agreeable to the genius of the 
feudal fyfiem; ·for that fyftem went on the 
general plan, that wherever there was a 
deficiency of a vaffal, the fief lhould re­
ver,t to the lord; which rule had originally 
taken place in e[cheats, when the property 
and fuperiority were reunited; and took 
likewife place, even when the deficiency 
was only a temporary one, as during the 
interval between the death of one tenant, 
and the entry of another. 

It was on thefe lail: contingencies, that 
the rule had much more frequent opportu­

nities 
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nities of exerting itfelf, than on the con­
tingenciesof forfeiture; and therefore it 
was firft in non- entry and efcheat, that the 
feverity of the regulation was checked; for 
in England, the lord, as has been feen, loft 
the power of taking poffeffion at all upon 
the death of a varral: and either upon the 
death or efcheat of a vaffal, the king, by a 
fiat ute in the reign of Edward I. was re­
firained from taking poffeffion till an office 
was found. This reftraint paved the way 
for refiraining the king's power of feizure 
on forfeiture; it readily occurred, that' if 
the king's power of feizingupon the death 
of a vaffal or the failure of an heir was 
dangerous, his power of feizing upon for­
feiture, was ftill more dangerous, and as 
he was reftrained in the two firft cafes by 
the neceffity of having an office found, it 
appeared that he ought equally to be re­
ftrained in the latter. 

Between thefe fuggeftions in favour of 
the neceffity of an office on the one hand, 
and the king's ancient right againft it on 
the other, it appears, that the law of Eng-

t Vir.er. land -r was unfixed for forne time; but at 
lit r ffice I 1 1 r'l . d' Il.' a' d (D.) & engtll, t 1e 101 owmg lum Ion was rna e: 
loco ib. cit. If the perfon attainted of treafon died, his 

lands 
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lands were vefteu in the king without any 
office, becaufe by the attainder, there was 
no heir to claim, and therefore no injufiice 
could be done to anyone; but on the con­
trary, when the alledged offender was alive, 
who might have injuftice done him by the 
feizure, it was agreed that his lands were 
not vefied in the king till an office was 
found. 

A lbtute of * Henry VIII. however, put· An. H. 

an end to this diftinction in attainders of H. 8. 
cap. zoo 

treafon, and declared, that the lands of 
perfons fo attainted, fhould be vefted in the 
king without any office; at the fame time, 
as this ftatt,lte relates only to attainders of 
treafon, fo the common law t in other cafes tStaundf. 

is left on its ancient footing. prerag. . cap. 18. 
In Scotland, the law took a different 

courfe, when the forfeiture was in parlia­
ment, the efiate was indeed direaly vefted 
in the king, but in other forfeitures, 
the king could not feize till he had brought 
a ·declarator or aaion of declaration of the 
forfeiture. As there was once a time in 
the law of Scotland, when no declarator 
was needed, in non-entry or efcheat, it is 
likely that the introduaion of it on thefe 

(on-
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contingencies, paved the way to the intra. 
duction of it into forfeiture. 

Another difference occurred between the 
cuftoms of England and Scotland i in the 
firft of thefe countries, whatever was for­
feited or efcheated, was levied by the king'! 
officers, and accounted for to him. In 
Scotland, on the contrary, the king almoft 
conftantly made gifts both of the forfeiture 
and of the efcheats. In England, the fu­
bordination of fuperror and vaffal having 
foon ceafed to be ftria, there feemed no 
incongruity in the king's holding an eftate 
by forfeiture, which the forfeiting perfon 
had even held of another, but in Scotland; 
that fubordination remaining entire, it was 
deemed· an inconfiftency in the king to hold 
an eftate which was in vaffalage to another 
fuperior: and the cuftom of making gifts 
of fuch eftates, probably led the way to 
making gifts of almoft all other efta,tes that 
fell to the crown by forfeiture or efcheat; 
and perhaps the greater neceffity of the no.;.. 
bility in Scotland, than in England, along 
with the fubjection in which the king was 
kept to his nobles, extended and efrabliih­
ed the praCtice. 

This 
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This difference in the cufroms of the 

two nations, infignificant as it may appear, 
led to confequences that were terrible in 
Scotland. As the great families who re­
mained were to enjoy the [poils of thofe 
who were forfeited, they were very ready 
to thunder out their dooms aga-inft each 
other; and on the other hand, as a pardon 
after the gift did t not reftore the eftate, t Scot! 

all accefs to mercy was fhut up. Inconfe- a~s6 an. 

quence of which, for ages, this land was~;'~. 
torn in pieces by a nobility on the one 
hand greedy, and on the other hand driven 
to defpair; and a race of princes, many of 
whom, in order to protect themfelves, play-
ed the mutual furies of both againft each 
other. 

The late Britiih ftatutes are bringing the 
laws of Scotland and England nearer to­
gether, both on the contingencies of for­
feiture and efcheat. By the vefting aCts of 
1715 and 1745, the forfeited eftates are 
vefred without any office of inquifition, and 
without declarator. The clan act made 
the fuperiority to be vefted in the loyal 
vaffal, without declarator of forfeiture, and 
the property to be vefred in the loyal fupe­
rior without declarator of efcheat; and by 

the 
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the late vefting act, the ellate of the for ... 
feiting vaffal was underfiood to be velled 
direCtly in the crown, though holding of. 
a fubjeCt fuperior. 

Attacn- The manner of making the transfer good 
me·nt for. h C db·· 11 debe. upon attac ment lor e t, was ongma y 

the fame both in England and Scotland. 
The attachment was made good by a peti­
tion to the king or the king's judges, who 
upon that iffued an order to the fheriff to 
deliverpoffeffion. 

But in the form of delivering this po{­
feilion, a difference arofe between the Eng­
lilh and the Scotch law: in England the 
. fheriff delivered conftantly the feifin, whe ... 
ther the land was held of the king or of 
the lord: as the lord's conneCtion with his 
vaffal came early in England . to be but 
flight, h~ interefted himfelf but little in the 
attachment; and the ftatute !f<..uia emptores 
too~ taking effeCt there almoft as fOOll as 
t~e. attachment of land, it appeared no 
hardihip upon the lord, to have that ten­
ant put in by the fheriff, who could have 
been' fotced upon him by the voluntary 
conveyance of the debtor; but in Scotland, -where the coni1eaion between lord arid ten-
ant remained ftria, the lord thought he 

had' 
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had a right to interefr himfelf in the at­
tachment; and as the frat ute fi<!fia emptores 
went into difufe, the lord often refuf~d to 
accept for tenant as attacher, him, whom 
he could have refl1fed as voluntary difponee. 
In confequence of this, the infeoffment ot 
the fherif, except in lands holden of the 
king, would have been to no purpofe; fee-
ing the debtor would frill have continued 
immediate tenant, and he and thofe in his 
right remained fubjetl: to the incidents due 
to the lord. In order to avoid thofe inci-
dents then, it became neceffary in Scotland 
for the attacher to receive feifin from the 

:U1 
I 

lord, if the land was held of him; and 
accordingly in the law iff of Alexander,· Alexin .. 

though it is the fheriff who fells, and in der + 
the ftatute of t J 469, though it is the tAn. 

fherif who comprifes, yet it is the lord, ~i:?;6. 
when the lands are held of him, who in-
feolfs. In the laft of thefe ftatutes, a pri-
~i1ege granted to the debtor is clogged with 
this, burden: "he payand the expenees 
" made on the over-lord, for charter, feifin, 
cc and in feoffment." 

From that day to this, in Scotland, the 
form in which the law transfers land from 
the debtor to the creditor, remains the fame, 

R for 
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for though a variety of means have been 
ufed to force the lord to infeoff, . or in feme 
cafes to render his infcoffment unnecdIary; 
and though fince the late fratute of the 20th 
of the prefent king,he can refufe no perfon 
attacher who is within the meaning of the 
ilatute,. yet even independent in faa as the 
creditor is of the lord, he muft frill in point 
of form apply to him, and from him feek 
po{feffion. Thegrant·is made by the lord, 
the feifin is delivered by him, and his power 
alone, not the operation of law appears in 
the form of the transference. 

Again, with refpeCl: to the attachment 
of land for the debt of the anceftor, the 
novelty of the attempt to reach land for 
fuch debt, could 110t fail to be attended 
with embarraffil1ents, and variations in 
the form of doing it. It has been [een, 

• Hill. of '* that this attachment firfr took place 
Aliena- d' 1 b h .11. 
lion. among tra mg peop e~ y t. e uatute mer-
"". 2. chant in England, of Edward I. which de-

clared, "that if the debtor died, the mer­
" chant fhould have poffeffion of the lands," 
~nd by a fimilar {btu~e along with the laws 
of the burrows in Scotland. N ow it is pro­
bable, that at fii"1t, upon the fhia words 
of the ftatute of E(hvard I. the land was . 

direCUy 
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direetly attached without taking any notice 
at all of the heir, although the method 
came afterwards to be changed, and the 
'* heir was fued for the affets defcended to • Bacon 

him 1 · .. S tl d h ' fi' ft voc'. heir • t IS certain III eo an ,t at at r 'and aneer-

the creditor attached the lands of the de- lor.(B.~.) 

ceafed debtor directly, without any previ-
ous conftitution of the debt againft the 
heli-, or any charge to enter heir. This 

, appears from fome ancient deeds, in whioh 
the 1?ailiff t either gave to the creditor in t Inflrum. 

a burrow, the brief of diftrefs, direEtly ~~~m. de 

againft the inheritance of the debtor, or Forrell 

only t called the heir upon his jus retrafllJJ, {~~~~9' 
to a,ifert his preference and to redeem the t Record. 

if h 1 - r. d B h' h Charters, lands e p ei:Ue. ut t ISm.et od c:we hb. 16. 

afterwards to be changed, as it had been N. 77· 

changed in England, and a decree of C01.1-

ftitution was previoufiy ufed ~gainft the 
heir. 

The fingular effeet of the heir's renunci­
ation in Scotland, was remedied, as has 
been feen /I by the introduction of the ad- II Hifi. of 

J'udication coO"nifionis caura. The fin~llJa- ~liena-o ':/~ ~ tJon, 
rity of the remedy was attended, as all no- (eEt. 2. 

ve1ties mufi: be, with variations in the form 
of making it good. According to Sir 
Thomas H~pe, § the fupc.:rior was ongl- § Hope 

R 2 nally mino~ 
pracht:ks. 
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• Kaim's 
Hift. 
nore~. 

Ne. I. 

Hiflory of 
nally made the defender in this adjudica­
tion, the heir being called only for his in­
terefr, and decreet was given againft thefupe­
rior folely. * This was natural at a time, 
when the lord's interefr wasextremelyftrong 
in the fief; but at prefent the procefs is di­
rected againfr the heir alone, without even 
calling the fuperior; and by the decree the 
land is adjudged from the heir direillyto 
belong to the creditor. This is equally 
natural, at a time when the intereft of the 
vaffal in the fief is become ftronger than 
that of the lord. Again, originally, the 
decree againft the fuperior was only per­
fonal, ordering him to infeoff the creditor 
in the land for payment of his debt, but. 
gave no real lien direCtly on the land: and 
perhaps the judges at firft thought, they had 
made ftretch enough, in giving this perfonal 
decree; but now, from the ripening of the 
diligence, and the favour of creditors, di­
reB: accefs is given to the land, and a real 
lien created on it by the adjudication. 

SEC T. 
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SEC T. III. 

T HE forms of taking an eftate by Making 
• • title by 

fucceffion, proceeded orIgmally up- defcest. 

on the. fame plan of conneCtion between fu­
perior and vaiIal, on which the other forms 
of con.veyances proceeded. 

In the ancient confiitution of a feooal 
grant, the lord gave the fief to the varIal, 
under the exprefs condition, that certain 
fervices filOUld be performed or duties paid 
to himfelf; and under an implied condi­
tion, that when the vaiIal failed in his part 
of the obligation, the fief ihould return to 
the lord. In confequence of this, when 
the grantee died, the property of the -iand 
returned to the lord. Afterwards, when 
the rights of the vafials gained fo much up­
on thofe of the lords, that fiefs defcended 
univerfally to heirs; yet frill the old form 
founded on the old right, fo far remained, 
that on the death of a valTItl his fief return­
ed into the hands of the lord; but then 
the lord on his part, was underftood to be 

R 3 fubjecr 
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fubjeet to an obligation which he could not 
defeat, of renewing the grant, in the per­
fon of the vaffal's heir. 

In the old laws therefore both of Eng­
land and Scotland, the vaffa] , in order to 
make title to the fief of his ancenor, was 
obliged to apply to the lord, and to get a 
renewal of the inveftiture from him: and 

, indeed this notion of a right of reverfion 
in the fuperior, went at one period fo far 
in both kingdoms, that the heir not being 
fuppofed to take through the anceftor, but 
direCtly from the fuperior, was not fub­
jeCl:ed to the debts of his anceftor; and in 

• Kaim's Scotland> at a much later period *, the re­
hi~. nOtes nunciation'of the apparent heir would have l'I . I. 

fent back the property of the fief to the fu-
perior, and difappointed the creditors alto­
gether. 

+ Hilt. of In England, by the time t of Henry II. 
tenure~. the rigorous dependance of the vaffa], upon 
fell. 2. 

and 3. the lord had fo far ceafed, that the vaffal, 
provided he payed the fimplex falina, or 
relief, could take up the fief without apply­
ing to the lord. 

But even then, the king continued in 
poffeffion of his old right; upon the death 
of the valial he took poffeffion of the land, 

and 
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and the heir could not enter into poffef-
lion, till he fued out a livery, by means of 
a fervice upon the brieve or writ diem 
c!aujit extremum; the right of the king in 

. the ftatute de prerogatiru regis is defcribed, 
poft mortem, &c'. capiendo omnes exitus, earUI1-
dem terrarum . et tmementorum, donee faCia 
fuerit inquiJitio ; jieut moris tj1, et ceperit h(}"-
magium heeredis. And the writ of diem 
tlaujit extremum, whereby this writ was put 
in execution, run thus, cape in manum m!­
tram, omnls terras et !mementa, &c. donee 
aliud inde prceeeperimus, et per foeramentum 
proborum hominum diligmter inqztiros, &c. 

In Scotland, as the dependance of the 
vaff'aIs on the lords remained ftrong; not 
only the king, b~lt the lords retained theIr 
ancient right. As loon as a vafial died, his 
lands became open to the fuperior, or as 
the law terms it, fell in non-entry; to him 
the heir of the vaffal was obliged to comc, 
and from him fought entry: If he was a 
fubjeCl fuperior, as every fuch fuperior is 
fuppofed to know all his vaffals, he gene,. 
rally granted a writing, called from the 
narrative of it,. a precept of clare conJtat. 
This writing declared it was known to him, 
that the ciaimant was next heir to the va[-

R 4 fa! 
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fallaft deceafed, &c. and therefore ordered 
the bailiff to deliver him poffeffion of his 
predece{for's land: but if the king was fu­
perior, as from the multiplicity of his vaf­
fals and· the cares of Government, it was 
impoffible he could be acquainted with all 
his vaIfals, he referred the quefiion of the· 
right of the claimant, to the cognizance of 
an inqueft, by a brief or writ out of the 
chancery, which is the king's great charter 
room, and antiently was ambulatory with 
him. Upon the report of this inqueft in 
favour of the claimant, returned into chan­
eery, a precept· was iffued from it by the 
king's officers, who did now, by their of­
fice, what the king more anciently did in­
his own perfon: this precept order€d feifin 
to be given to the claimarit, was directed 
to the fheriff, who is the king's bailiff, and 
was by him executed. 

The fame ceremonies in the tranfmiffion 
of common eflates, and fimilar ceremonies 
in the tranfmiffion of burgage eftates, re­
main in Scotland, in favour both of the 
king and of the lord, to this day. And 
founded on thefe ceremonies, which fup­
pofe a right of property in the fuperior, 
but fubject !oJ an obligation of renewal in 

thG 
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the perfon of the heir, which cannot be 
defeated; it is ftill the law of Scotland, 
that the renunciation of an heir before he 
is entered, though a renunciation is not a 
proper mean of conveyance, yet is fllffici-
ent, where the intereft of creditors does-
not oppofe it, to veft the property of the 
eftate compleatly in the fllperior, or rather 
to diiliurden that eltate, Wl1ich was before 
deemed to be in him, of the incumbrance 
whichaffeCl:ed it in favour of the heir. 

In England, the [arne form of an heir's 
taking a military, or foccage efiate, in ca­
pite, rather from the :filperior, than through 
his ancefior, remained, with only fuch dif­
ferences, as the differ~nt offices and officers 
of the two kingdoms created, as long as 
the court of wards and liveries remained; 
for the king *, a~ has been [een, took pof- • Staundf. 

feilion upon an office found, and the heir prerog. 

was obliged to fue out a livery, before he 
could recover it. 

Such is the progrefs of the feudal forms 
of conveyance by deed of party, to take ef­
feEt now, or to take effeer after death, by 
attachment of law, and by making title in 
defcent. In aU of them, the connection 
between the feudal rights and the feudal 

forms, 
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forms, and a regard to the intereft of the 
fuperior, even when the fief is continuing 
to pafs from him, may be traced. 

In the end, however, when a very ex­
tenfive degree of commerce, caufes a conti­
nual fluctuation of land-property; and 
that fluCtuation arifes much more from 
onerous, than gratuitous caufes; the con­
neCtion between the grantor and grantee, 
and between this latter and the gfanter's 
fuperior, comes to be but flight: the dif­
patch of bufinefs at the fame time fo ne­
ceffary in extenfive dealings, cannot admit 
the flow forms of a grant from one perfon, 
and of an after application to another. 
Thefe feudal forms therefore give way to 
other forms, more accommodated to the 
natural ftate of mankind. 

Property comes then to be transferred, 
when by deed of party, in no other cere­
mony of words, than is fufficient to ihow 
the intention of the granter, generally.in­
deed for the fake of evidence expreffed in 
writing, attended with poffeffion, and fome­
times even without it. 

Thus in England, although originally 
con veyances by deed of party were execut­
ed by aCts of feoffment; which, as will 

ap-
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appear from :1 comparifon of 'If Madox and • Mad. 
. . h' d r. form. an-Ctalg, anfwer In t elr nature an progrels glee. diff. 

to Qur charter and feifin· or by fines p'. 1.1. & , , alibI 

which were originally an acknowledgement <;rai~. 
of fach. feoffment in. a court of record.; ~~g~~. 
yet earlIer than the hmeof Lyttleton, It 
had come into fafhion, to tranfmit land by 
attornment, if there was a tenant, and by 
leafe and releafe, if there was none; in the 
hrft of which cafes, the form of getting the 
confent of the tenant of the ground to the 
ti'ansfer, fupplied the place of that livery, 
which could not be given; and in the· 
other cafe, the grantor gave to the grantee, 
an imaginary Ieafe, in order to put him 
into poffeffion, and the next minute rc­
leared; or in the language of the law of 
Scotland,. renounced. all right or intereft he 
had in the land. 

In attornment fomething was done to 
fupply the want of livery, and in leafe and 
releafe the entry gave livery; but a ftatute 
of t Henry VIII. by making provifrons tAn. %7-

concerning a form of convevance, which H. 8. 

before had been in ufe, enabled people to cap. 16. 

difpenfe with thefe two 1hadows of a form, . 
and with the circuit of a feoffment alto­
gether. The form of conveyance by bar-

gam 
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gain and fale, made fecure by writing and 
enrolment, by virtue of this ftatute, cor­
ref ponds to our difpofition, . without in­
feoffment in Scotland: This laft with us 
does not transfer; it is only a fiep to the 
transfer; but in England, on a bargain 
and fale, all notion of a fuperior or deli­
very is 10ft, the moment the deed is inrol­
led, the eftate, to aim oft all effeets what­
ever, is vefted ab initio; nor can there be 
any diipute between competitor purchafers, 
except what arifes from the dates of their 
refpeaive inrolments. And fo much did 
the Englilh in this form of conveyance dif­
penfe with the ftricrnefs of forms, that till 
the ftatute direeting the inrolment, lands 
might have been conveyed by even a parole 
bargain and fale; and even after this fta­
tute, as the eafieft forms of conveyance 
take place always in boroughs bef~re 
other places, it frill remained allowable, 

l,l1n. 29 till a ftatute t of Charles II. by bargain 
~;/'3; and fale, to convey lands, by word of 
Bacon mouth, in cities and boroughs. 
;~~: i Jr

- In Scotland we are fo far approaching to 
S~lc (C.) a moderation in the rigour of our forms of 
N· I & 
IlG;C. • conveyance, that though originally no one 

could grant to another what was granted 
to 



Conveyances. 253 
to himfelf, till he was feifed in it, yet at 
prefent a man can affign over, his author's 
perfonal obligation to difpone in the difpo­
£Ition, before he is himfelf infeoffed ; and 
for a long time, a perforial difpofition with-
out infeoffment, was preferable to a po­
fterior difpofition, though attended with it. 

Upon the fame plan of facility of con­
veyance, inftead of the circuit of a difpo­
£Ition de prtefenti, and feifin upon it, a 
man may ~t prefent, in England, devife a 
land eihite by a mere teftament, with the 
fame eafe, with which he may devife the 
moR: inc'onfiderable fum. 

In the fame manner, in the attachment 
by law at prefent in England, thejudg­
ment of law only appears. The feudal 
forms, except in the tranfniiffion byefcheat, 
are not even to be traced in it. The land 
chaj'ges its maficr with as few ceremonies, 

. as land originally allodial could have done. 
On forfeiture it is vefted as often in the 
publick as in the king, and on attachment 
for debt, the creditor is obliged to apply to 
none but the judge. 

The tranfmiffion of fucceffion ab inteJlato. 
has had the fame fate; the heir, inftead of 
application to the [uperior, rather conti­

nues 
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nues that right which his predeceffor had, 
than acquires a renewal of his predecdfor's 
right, and now takes the .eftate in the fame 
way, that in the Roman law a Roman 
would have done: That is, he takes it by 
any ouvert aCt, ihowing his intention to 
do fOe 

The form of taking an ance£tor's e1,late . 
through the fuperior, was .the la1l: feudal 
form of conveyance, that was kept up with 
ancient exaCtnefs, in the law of England; 
but the fame ftatute, which byabolilhing 
the tenures by knight's fer.vice, aboliihed 
fo great a number of the private rights of 
the feudal fyftem, put an end to the almoft 
only' remaining feudal form of conveyance 
in it. And thus thofe rights, and thofe 
forms, which arifing from the peculiar 
circumftances of a rude people, abforbed 
in themfelves all other rights, and all 
oth.er forms; which for fo many centuries 
in Europe, were a continual bond of 
union, and yet a continual fouree of 
wars; which by one general tenor, fubjec­
ted to the fame rules, princes and fubjeCts, 
kingdoms and private eftates; that fyftem, 
which by the fimplicity and orderlinefs of 
its principles, [0 long flouri£hed~ and is 

7 yet 
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yet fa much revered; fell not at once, but 
by flow degrees: Every age impaired fome 
part of the fabrick, till in the end, un­
natural, though well compacted and de­
pendant as it was, it gave up moft of its 
particular rights to the natural equality 
and police of fociety, and fubmitted its 
peculiar forms to the difpatch and eafe re­
quired in the extended, varying, and intri-
cate dealings of mankind. At what period 
we fhall arrive at the fame ftate in Scot ... 
land, is uncertain; but it is certain we 
have been for fome time faft approaching 
to it; and as almoft every nation in Eu-
1"Ope, has run, or is running the fame 
courfe, it is not probable that we !hall be 
the only exception to that chain of caufes 
.and effeCts which is always the fame. 

One difference, a confiderable and a c;u­
rious one, may be obferved in the different 
channels, which the cleclenfion of the feu­
dal law has taken in England and in Scot­
land. In the firft of thefe countries, the 
tranfmiffion of land-property through the 
feudal forms, had gone into difufe, when 
yet many of the moil: rigorous feudal 
rights remained in the dependency of te­
nures by knight's fervice ~ In Scotland, on 

the 
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the contrary, the dependency of this taft 
tenure has been aboli£hed, though yet the 
old forms of tranfmiffion univerfally re­
main over the country. 

In England, the great commerce, and 
frequent flu8:uation of land-property arif­
ing from it, made the embarralfment of 
the feudal forms of tranfmiffion too incon­
venient to be born with; while, on the 
other hand, the power of the king, and of 
the great families, fupported the military 
tenures, with the folid interefi's to them­
fel~es arifing from them. In Scotland 
again, 3,s the power of the nobility is vifi­
bly decayed, they have not been :lble to 
fupport the dependency of a holding, which 
has been efieemed fo detrimental to the reft 
of their fellow-filbjeds; while, on the other 
hand, we have not yet arrived at fo extend­
ed a commerce, and confequently, frequent 
fluCtuation of land-property, as to make 
the embarraffment of the feudal forms of 
tr"anfmiffion, be very fenfibly felt. 

When from a greater extent of com­
merce, thefe embarraf[ments come to be 
more fenfible, we £hall probably come to 
fell lands by bargain and fale, or for form's 
like, by fomethillg like leafe and releafe. 

We 
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We {hall devife lands by teftament, not by 
a difpofition de pr(EJenti. Our adjudica-
tions will be compleated without acknow­
ledgement of the fuperiol'. The heir will 
take his anceftor's eftate by entry, not by 
fervice and charter. And as there is alrea-
dy an union of kingdoms .and of interefis, 
there will probably be in thefe refpeHs, in 
future generations, an union of forms and 
of laws. 

SEC T. IV. 

F OR MS. of conveyances are only to Record,~ 
be regarded, in proportion as they 

give fecurity to pUl"chafers and creditors: 
Hitherto they have been traced, as recur­
ring to, or deviating from feudal princi­
pies; but in this feaion it is to be enquir­
ed, how far the forms of conveyances in 
Great Britain, have a more intrinfick and 
and independent value, as conferring fecu­
rity upon. p'urchafers or creditors. Perhaps 
the digrefiion will be pardoned, in confi­
deration of its importance. 

It is not a little to be wondered at, that 
a nation fo wife and provident as the Eng­
lith, lhould at all times have been fo defi-

S dent 
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cient in the ufe of regifiers, by which alone 
pUl'chafers or creditors can know with cer­
tainty, the efrate of the pedon from whom 
they" buy, or to whom they lend. 

In the ancient voluntary conveyances by 
feoffment and livery, and the after one by 
leafe and releafe, and the frill more modern 
one by bargain and fale, there was no ne­
ceffity to record the tranfmiffion : Nay, fo 
carelefs were the anceftors of the Englifh, 
that thefe conveyances would have been 
good, though not reduced into writing, 
and only executed by parole. 

This negligence was bad enough, in all 
thefe modes of tranfmifIion; but in that 
of bargain and fale, by which the eftate 
was vefted without livery of the land, it 

• An. zi. was intolerable: and therefore, by a '* fta­
H. 8. 6 tute in the reign of Henry VIII. all bar-cap. I • . 

gains and fales were ordered to be inrolled, 
within fix months from their date; and by 

tAn. 29' a future t itatute, all conveyances of land 
Ch. 2. for more than three years, were ordered to 
cap. 3. . . 

be executed in wntmg. 
In the fecuflties for debt, the.law of that 

country ieems to have been more provi­
dent; for on a recognizance or ftatute be­
ing entered into by a debtor, the fecurity 

was 
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was inrolIed; and upon execution by ele-
git, the:t fueriff was· obliged to return his t Bacon, 

writ of elegit into the court from which it ;~~. ~'49' 
proceeded. . 

Notwithftanding thefe precautions, pur­
chafers and creditors remained however up­
on an extreme uncertain footing j for ftilI 
many kinds of voluntary conveyances were 
not under a neceffity of being recorded: 
and therefore, through thefe a man might 
convey over the fame eftate to feveral 
different people: or, as there, was no re· 
cord of wills, he might grant fecurity 011 

that eft ate from which he had been difm­
herited. 

To remedy thefe things, a praB:ice 
which had been originally inftitut~d for 
other purpofes, was turned into an inftru-
ment of conveyance §. Fines were origi- § Mad. 
nally no more than a friendly compofition form.angl 

d d .. f I d' cr dJ/ferr. an etermmatlon 0 rea luerences re- pig. 13. 

corded in the fllperior's court, and they LB~ leq.-

h fil d . fc aeon, 
were t e more ea 1 y a mItted, becau e the vol. z. 

pares of the court, who were the judges of pig· 5::0 • 

. h h I h r. d'" ill & Icq. 1t, were t roug t lem, t e leoner Ifml ed 
from their attendance on the court, and 
the fuperior received a fine upon the com­
polition made. But as fim:s were very 

S 2 much 
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much favoured in the law, people took 
advan.tage of them, and by feigned ac­
knowledgements of a feoffment; recorded 
originally in the lord's court, and after­
wards removed into, and limited to the 
king's court, turned thefe fines into a very 
fecme form of can veyance; for the effeCt 
of them was to conclude not only the right 
of thofe who were parties to them and 
their heirs, but to conclude a!fo all others, as 

1 An. 18. the ftatute o~ fines of the 18th of II.Ed w~rd 
S!/~f 1. declares, If they make not theIr claIm 
fines. within a year and day. . 

Although there fines ftanding thus at 
common law, or at common law explained 
arid afcertained by fratute, were a remedy 
to much of the uncertainty to which pur­
,"hafers were formerly expofed; yet another 

• An. 13· itatute -:!!-, authorizing efrates tail, having 
:a~. 1;. declared, that any fine levied of them, 

fhould be null and void; no fine could ex­
tingl1ifh the rights of heirs of entail: and 
their i;~ttlements in tail being private, and 
not recorded, the pm'chafer or creditor 
was ftill iniecure as againft them. 

+ An. <t. To remedy this t, a fratute of Henry 
~;/~+. VII. and anothe!' of t Henry VIII. ex­
:r. An. 3z• l)lain­
H.8 
caF' 36. 
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plaining it, enacted, that fines for the fu .. 
ture, lhould bar the ilfue .of tenant in tail. 

At the fame time, as it would have been 
very partial to have introduced all thefe 
things in favour of purchafers, u.nlefs fome 
additional care had likewife been taken of 
thofe who had rights in fuch efiates, the 
neceffity of proclamations, was therefore 
by thefe laft ftatutes efiablilhed, and the 
right of claim, in thofe having intereft in 
the eftate, was extended from. one year to 
five. 

The ftatutes of Henry VII. and Henry 
VIII. remedied by fuch means, part of the 
infecurity of purchafers; but they did not 
remedy it entirely; for though thofe fta­
tutes barred the ilfue of tenant in tail, they 
barred not thofe who had the remainder or 
reverfion in fee. 

Thefe laft then were frill to be barred 
by a common recovery, a form of convey­
ance, which had formerly been fometimes 
ufed to defeat entails, but which aft~r the 
time of Henry VIII. was ufed continually, 
whenever it was necelfary to extinguifh 
thefe remainders and reverfions in fee, and 
by that means became, like a fine, one of 
the common alfnrances of the kingdom. 

S 3 Thi3 
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This recovery was made good by a feigned 
fuit and judgment recorded, in which the 
dl:ate was eviCted from the tenant in tail, 
and relief given to him upon the lands of 
an imaginary warrantee who was worth 
nothing. As the relief was fuppofed when 
got, to go in the fame cOlll-fe of defcent 
in which the lands recovered would have 
gone, this was deemed a recompence both 
to thofe in remainder and reverfion, and 
imaginary as it was, they were not permit­
ted to impeach it. 

Extended in their effects, as thofe fines 
and recoveries are become, though they 
confer additional fecurity upon purchafers, 
yet they confer none upon creditors; and 
even to purchafers there ftill remain two 
dangers, which no forefight can be fecure 
againft: for as there is no regifter either 
for rents or mortgages, the' purchafer can­
not be certain of the rents to which the 
land is fubjeEted, and ftill lefs of the mort­
gages affeCting it, of which the mOltgagee 
may not even be in poIfefTion. 

In Scotland it was a confiderable time 
before the alienations of land-property 
were frequent, and at the time they be­
came fo, we h<ld before our eyes all the 

mif-
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Il.lifchiefs arifing from the want of regifters 
in the Englifh forms of conveyances; and 
~herefore the eftablilhment of our regifters~ 
inftead of being the produce of partial re­
medies to partial evils, feems to have been 
the refult of an uni verfal, and wife, and 
provident plan. 

Thus by an aCt of * James VI. extended· An. 

by two of t Charles II. feifins. upon vo- ~;?;6. 
luntary conveyances were ordamed to 'be tAn. 

regiftred in certain regifters. In involun- :;93, 
tary conveyances again, the privy council:t An. 

ordered all comprifings to be regiftred; a ;~:.I~ I. 
iliort record on the allowance of comprif- t Bo~ks 
. b a" h I f h of PIlVY' mgs, came y pra Ice In t e pace 0 t at council, 

regiftration; and this praCt:ice, was by a lib. I. 
pag I. 

ilatute § of Charles II. approved of. In 1636. 
tranfmiilions from the dead to the Ii ving, r~rnc.h J 8. 

by the conftitution of the chancery, the 1661. 

retour or verdiCt: of the jury on the fervice cap. 3 I. 

was obliged to be recorded; or though 
there had been no fuch neceffity, the necef-
fity of regifiering, the feilin would have 
been fufficient. The fame ftatutes which 
ordered the regiftration of feilins, made 
more effectual, than it had been, the regif-
tration of reverfions. Real burdens being 
made good in the feudal form, fell under 

S 4 the 
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the neceffity of the fame regiftration of {ei­
fins. By an act in the reign of II James 
VII. not only the irritant andrefolutive 
claufes of entails, were ordered to be re-
peated in the inftruments of feifin, but a 
particular record was directed for that fpe­
cies of fettlement. Statutes were made .in 

• An. the reign of * James VI. to eftabliOl, and 
J S8 I. to perfect the regiftration of inhibitions~ 
cap. 119. 

An. 1600. and interdictions, againft thofe who were 
~~~ /;~7. prohibited to convey by the law. Many 
cap. 275. acts of federunt, ami other ftatutes, pro-

ceeded upon the fame plan with thofe al­
read y mentioned. And to crown all, by a 
procefs of reduCtion, and improbation, and 
certification following upon it, which cuts 
off every thing, even rents and mortgages, 
pt.1l"chafers are, more effeCtually cleared of 
incumbrances in Scotland, than by a fine 
and recovery they are cleared of them in 
England. 

In ihort, by the number and regularity 
of our regifrers, not only purchaiers of, 
but creditors upon land efratc3, if they are 
tolerably inquifitive, are as fecure of the" 
condition of their fubject, in the law of 
Scotland, as they are in the law of any na­
tion upon earth. 

Of 
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Of late years it appears, that the Eng ... 
lilh are becoming fenfible of their deficien­
cy in the want of regifters, and are at­
tempting to remedy it. 

Thus by an act of t queen Ann, a· re;. tAn. z. 

giftry is ordained to be kept, of all deeds and An.cap ... 

conveyances executed, which affect lands in . 
the weft riding of Y ork-lhire. Another fta-
tute of the fame :t queen, eftablilhed a fi-:I: ~n. 6. 

milar regifter in the eaft riding of Y ork- Ac n. . ap. 3). 
filire. A third .§. does the fame in the § An. 7. 

county of Middlefex. And a ftatute of~. 20. 

the II prefent king extends it to the north HAn. 8. 

riding of Y ork-lhire. G. 2. 

In moft of the regulations affecting cap. 6. 

land-property, the law of Scotland is ap­
proaching to. the law of England. But in 
the eftablilhment and completion of regif-
ters, it is probable, the law of England 
will rather approach to, and imitate that 
of Scotland. 

C HAP. 
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C HAP. VII. 

Hillory of J urifdiClions, and of the 
Forms of Procedure in Courts. 

I Ii M far from attempting in this chap .. 
ter, to give a compleat hiftory of the 

courts, and far lefs of the procedure in the 
courts of Great Britain. I pretend to trace 
thofe courts, and that procedure, Co far on­
ly, as they are conneered with the progrefs, 
and dec1enfion of the feudal [yftem of our 
land-property. 

SEC T. I. 

T HE natural progrefs of jurifdiaion 
[eems to be this: 

In the rudiments of fociety, people unite 
more from the accident of living in the 
fame fa:niiy, than from any notion of ad­
vantage or o~·der: they al';;! all children, or 
wives, or fervants of one head; the former 
were under his fubjeCtion from their age, 
the others from their condition, and that 
p~:)\'ver which in his youth he was able to 

hold 
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hold through force, he retains in the de­
cline of his life, from authority. 

The firft tribunals, in the order of 
things, then, were the domeftick. 

When many fuch families are reliding 
together, it cannot be long, till one head 
of a family, from his fuperior wifdom or 
force, becomes mafter of the reft; but his 
fuperiority muft be fupported by the fame 
aCtivity which gained it; and therefore, in 
this tranfition from domeftick to political 
government, the chieftain himfelf, will be 
·not only be genera1 in war, but judge in 
peace~ 

It feems an invariable law in the politi­
cal world, that fociety fuall not remain 
long in the fame ftate. The fmall prince­
dom we are fpeaking of, jf the fociety' fub­
fills for any time, either extends itfelf by 
conqueft, or is changed into a republick; 
one of which cafes muft happen, whenever 
the inhabitants encreafe greatly in numbers: 
in either cafe, thefe numbers of inhabitants 
make it impoffible for the fupreme magif­
trate to take cognizance of every caufe; 

. and the complexnefs of their aCtions pro­
ducing an equal complexnefs in the regu­

, lations of their aCtions, puts it out of his 
_power 



268 Hiflory of 
power to take cognizance of almoft any. 
The chief magiftrate muft be too much 
employed in military, and political, to 
have either time, or knowledge, for jurif­
prudential funCtions. JurifdiClion is there­
fore intrufted to fubordinate magiftrates, 
who may make jurifdicrioll more immedi­
ately their concern. 

At the fame time, law is not yet, during 
this period, become fo extenfive an art, as 
to give entire occupation to thofe fubordi­
nate magifirates, and therefore, for a long 
time, they perform the funCtions of priefts, 
of foldiers, or of fenators, together with 
thofe of judges. Who the particular per­
fons {hall be, who ar~ intrufted with thefe 
magiftracies, varies with the imaginations 
and circumflances of different nations. By 
the Jews, among whom the fubordination 
of internal policy was profound, jurifdic­
tion was given to age. By the Romans, 
haughty and vain, to fplendor of race. 
The ancient Germans, fierce and free, 
fcorning human, would yield to none but 
the divine authority; and, as Tacitus re­
lates, made the minifiers of God, the 
avengers of injufiice. 

But 
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But when the fiate of fociety comes 

nearer its perfeCtion, the greater numbers 
of men, and their frill greater numbers of 
rights, the folly of fome, the injuftice of 
others, and the continual intercourfe of aU, 
make the fcience and art of law fu exten­
five, that it can allow no conjunct occupa­
tion to thofe who are intrufted with the 
care of it; lawyers then are formed into 
bodies. by themfelves, and from thefe bo­
dies· the judges are· taken. 

This progrefs is· cOI)firmed by the hifto­
ries of all nations, particularly by that of 
our anceftors. Tacitus relates, that among 
the ancient Germans, men had power of 
life and death in their own families._ 
The princes who gave a beginning to the 
feudal fyftem in Great Britain, were at 
once generals and judges.-When the 
conquefts Were fettled, their officers 1hared 
with them in a regular jurifdiaion.~And 
in the end the power of judging taken 
from thofe who formerly enjoyed it, is at 
prefent intrufted entirely to judges. 

The gradation from the third to the laft 
ftep of this progrefs, confritutes the hiftory 
of feudal jurifdiCtions in Great Britain, 
and muft therefore be·traced by itfelf. 

It 
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Jur~diai. It is obfervable, of all the conquefrs made 
0115 In b all h fi d . h h England. y t e eu al natIOns, t at to t e pof-

(effion of lands there was always attached 
a power of judging the people who lived 
on them. Many particular reafons·contri­
buted to this, but a general one is obvious. 
Thofe old nations had not arrived at that 
regularity of police, which makes the arm 
of the governor, and the voice of the law 
attended to, through the furtheft bounds 
of the fiate: fierce as well as independent, 
they would fubmit to that authority ·alone, 
which could immediately obferve, feize, 
and punilh, and that j urifdiCl: ion, which 
in the hands of kings or of judges would 
have been vain, was therefore given to the 
proprietors of lands over their own terri­
tories. 

Upon this fyftem, the lords of charter 
• L. Ed. land, whether * ecclefiaftical or civil, among 
Confelf. h S . it d . h f N0 •. t e axons, were mve e Wlt a power 0 

) judging their own people in their own 
+ Spel. courts, which from the great hall of the 
Glolf. manor in which they were held, were cal­
vote Hal. 
mot. led t Halmotes. 

In the fame manner, the people on the 
.king's land were fubjea to the king's judge j 

tChap. I. and the allodial people, or the Liberi t, 
I being 
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being attached to no lord, in a feignioral 
capacity, were fubjeCt- likewife to the king's 
judge. The name of this judge, in each 
county, was the Reve or Sheriff, who had. L. Ed • 

. feveral judges under him, according * to Coofea: 

the feveral diviflOns of the county; and the ~:1~3. 
name of his court was the Revemote, when Gloll'. vo· 

I". • d f h 'd h ce HUQ-he 1at as JU ge 0 t e county, an t e dredus. 

t ·Burghmote, when he fat a~ judge of at L Ca-
borough. nut, 

Thefe conrts of the king, and of the Nq 17· 

lords, had their ieparate limits,; nor could 
the former :t intermeddle ill the firft in- t L. Ed. 

ihnce, with the cauCes, or the people be- ~~n~ff. 
longing to the latter. L Eadg. 

h I . h'· d N° z T e on y exceptIons to t IS 111 epen- L. C;nut, 

dence of the lords, were the following: N° 16. 

When the lord refufed juftice altogether, 
or when he was [0 poor as not to have a 
court of his own, recourfe was had to the 
king's court j although in this laft cafe, 
fays the § law, Salvo poJiea jurt 6(JrtnJft1II il- § L. Ed. 

lorum. Again, when one lord pretended to ·Cc:,nfdJ: 

give judgment in the cafe of a perron fub- N 9-

jeCt to another lord, in order to prevent 
the juriCdiEtions from cialhing, they were 
both obliged to remove to the Re .... emote, 
which being the king's court, was deemed 

to 
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to be fuperior in dignity to both; and for 
the fame reafon, when a difpute arofe be­
tween two thanes, they were obliged, as 

• Caft. appears from a * Norman Jaw, reciting a 
Hen. I. law of Edward the Confeffor, to apply to 

the king's great council, in which he fat 
himfelf in perfon. 

It is no objeCl:ion to this feparation of 
jurifdiClions, that the bilhop, who, as a 
lord of charter land, had a court of his 
own, is yet defcribed in many of the Saxon 
laws, as fitting together with the fheriff in 
the king's court. For he fat not there in 
his own right of jurifdiCl:ion, but as called 
10 be an affifrant and ad vi fer to the fheriff, 
who in thofe times could not be fo learned 
in matters of judgment as the <;>ther. What 
proves this beyond contradiClion, is, that 

t Doomf· the bifhop had no t £hare in the fines of 
day. the court; and the right to the fines of the 
Cbeller- h . . II . f 
Spel. court, was at t at tIme, 111 a natIOns 0 

G~olT. feudal Oligin i, the fure tefi, of having, or 
~;~e;s. not having a proper jurifdiClion. 
:t: L'Efprit From the court either of the lord, or of 
~es Loix, . ff 
Jib. 3' the then , among the Saxons, there lay an 
cap. ZOo appeal to the king, who fat in his great 

council, and took cognizance of it. But 
thefe 
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~ . . 

there * appeals were rare, III fingular cafes, • ~.~g. 
and difcountenanced. ~. ~~nut. 
~pon the Norman ~onqueft, all the t ai- f~~6p ... 

lodlal were converted mto feudal lands, by . 
which means the carls acquired the fame 
power over the freemen become now their 
vaffals, as had' formerly belonged to the 
king; or rather, retaining their former 
titles, they became in reality lords, and as 
fu~h, had jurifdicrion in their own lands; 
The neceffary confequence of the interpo-
fition of the earls between the king and the 
.freemen; was, to throw the power of the 
kil"!g over thefe laft, one .liep further back. 
'But to prevent the king's power from be-
. ing by this means entirely excluded the 
provinces; the fheriff court \vas frill retain­
ed, and not only uphel~ in its ancient 
powers, put new powers were added to it. 
It was rna.de::: co'-crdinate with the lords t StaCi. 
courts in moil: cafes! it was made fuperior Itb. 3· 

• r. cap. i. 
to them, In many cales enumerated by § Glanv. 

§ Glanville, and received aplDeals from lib. '2. 
,A. . cap. q. 

them ~ and as the II Norman princes obli- UL.Hen.u 

ged the biihops; the late earls, and the old W 7· 

lords, all to attendance in it, it received 
additional fplendor. 
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To give more ftate to his own jurrt'dic .. 

tion~ and to keep the provincial jurifdiCti­
• Bacon (ms' in awe, '* William the Conqueror efta­
:~~~s{A.) hli£hed a conaant court in the hall of his 

own palace, called Aula Regis, for all mat­
ters of right, of crimes, and of finances. 
This fingle court executed that bufinefs, 
which is at prefent divided among the four 
courts of chancery, king's bench, common 
pleas, and exchequer. It confifted of the 
chief officers of the king's palace. The 
jl!fliciarius capitalis, inftead of the king, 
prefided in it: and appeals from both the 
lords courts, and the kings· courts, and 
complaints againft all inferior judges, were 
greedily received, and encouraged in it. 

Yet during the reigns of the firft princes 
t Bacon of the Norman race, almoft all fuits t, 
~~~~t Ea. even thofe of the higheft confequence, as 
rOil. appears from the famous t decifion againft 
fu~~i~. the bilhop of Bajeux, orother to the Con­
P·3°· querof, were determined in thofe inf~rior 

courts, with a power of appeal to the 
king's jufliciarius capitalis, in oulo regis. 

It will be eafily imagined, that the king 
CGuid not be very fond of there territorial 
j urifdiCtions of the lords, or even of the 
iheriff COUItS, which were fometimes under 

the 
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the influence of the lords. And therefore 
Henry II. divided the kingdom into fix 
circuits; and fent judges itinerant through 
the land. . 

The ignorance of the judges In inferior 
courts) the variety of cuftoms introduced 
by fo many independent: courts, and the 
management of bufinefs by parties and fac­
tions in them, were the pretences for this 
alteration; but the real caufe was, the view 
of humbling the pOwer of the great men in 
their counties. 

Henry was 110t contented with this; he 
divided part of the bufine(s of the au/a re­
gis, or of the court. of the Jtfiliciarim capz'­
talis, among two new courts, called the 
king's bench, and the common pleas; the 
one for criminal, the other for civil mat~ 
ters: and thefe drew to them, not only by 
appeal, but in the firft inftance, many fuits 
which had been anciently decided in the 
counties: and Edward I. who compleated 
this divifion, in order to give more flate to 
thefe courts, fat fometimes himfelf in the 
court of king's bench. 

'the fame prince, Edward 1. '* afcerbiirt-. Ano ici; 

ed the boundaries of another fupreme ESdo IRo 

h
o h h d b 0 f h tat. ut. ~ourt, W l~ a een ralfed out 0 t e 

T 2 au~ 
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auia regis, the court of exchequer. lIe 

• An. 3. took -opportunities to '* abridge the powers 
~a~. 135. t>f the lords in their own courts. He t in­
~ AD. IS' vented a new jurifdiCtion, to wit, that of 
Ed. I. h· ft· f h· lb' h 1 te Jll Ices 0 peace; w IC 1 emg a w ee 

within a wheel,_ tended greatly to diftraCl: 
the power of the lords upon their eftates. 
And his fucceffor took the nomination df 

:t An. 9 all 'the Ihetiffs into his own hands:t, fome df 
:~. 'Z;c, whom II his predeceffors had been fo un-
24· wary as to make lheriffs in fee, and 'of 
~:;tt: fup. others they had allowed the election to 
Ed. :Zs·remain in the free-holders, if they inclined 
CJP· • '1' n-to e el-l. 

Edward III. is faid to have extended the 
jurifdiCt:iol1 of the court of chancery; a fu­
preme court, which had likewife its foun­
dation in the aula regis; but which after­
terwarcls, by applying the remedies of 
equity to frria law, and by granting in­
jU'naions, came to curb the jurifdietion of 
the other courts, and to fwallow up the 
greateft part of the bufinefs of the com­
lToon law. 

Upon the diffolution of the aula regis, 
and the formation of the four great courts 
out of its ruins, the honfe of peers came 
to be the fupreme court of appeal. The 

king's 
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king's great council, among the Saxoos, 
had confified chiefly of the great thanes of 
the kingdom: the aula regis, among the 
Normans, being made up of th(! officers 
of the palace, had likewife confilfed chiefly 
of the great lords of the kingdom; and 
when the firfi of thefe courts of dernier re.-
fort was funk, and the other divided intQ 
other courts, the great lords of the realm 
being affembled by themfe1ves, and though 
a part of the parliainent, yet retaining their 
ancient diftinCiion, fell naturally., accord-
ing to the analogy of ancient praCtice, to 
be confidered as the great court of appeal 
to the nation. 

By thefe means the bufillefs of the infe­
rior courts gradually decayed: the king, and 
the king's courts, by natutes and deyices, 
drew that bufmefs to themfelves: the feudal 
jurifdiCl:ion funk: the official jurifdiCl:ions 
rofe: and at prefent a landlord cannot hold 
plea of debt, or trefpafs, when the debt or 
damage amounts to forty ihillings; and a· 
fueriff is more properly an officer than a 
judge, and in his county court can nat de­
termine in a debt amounting to forty fbi!­
lings, unlefs in confequence of a cammif .. 
flon.. and by a writ of jufticies. 

T 3 Yet 
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Yet even when the feudal juri{diCl:ions 

were in general put an end to in England, 
the r~mains of them appe~red, and with 
vigour too, in the couits Palatine. The 
falatines had anciently thei.r own courts, 
into which the king's writ~ could not go, 
~nd they had a power of. pardon~ng aU 
Plurders, treafons, &f. with many other 
royal powers, and many royal appearances,­
in which thefe. powers- were made good. 
But as it had been the bent of the king, 
and of his judges, to crufh in general the 

. ~ourts of the lords~ fo it continlled to be 
the continual aim of both, till they fuc~ 

. ceeded, to fubjeCl: thefe laft particular ex~ 
~eption~, as· much ~s poilible) to the gene~ 
rallavv of the land. 

The county Palatine of Pembro~e fal~ 
~ Coke. ling into the king's hands iIt, was taken, 
:: ~~'. away by ftatute. Although Hexam thad 
t .Cokt, by one parliament been a~knowledged to 
~I~. ;zz. be a franchife where the king's writ went 

not, ~nd by aIioth~r had been named ~ 
county Palatine; yet in the reign of queen, 
Elizabeth its authority w~s fifted, arid its 
privileges were taken 'away by parliament. 

1 AD. 16. And :t in the l:eign of Charles I. a jurifdic­
(;har, I. tion in the dutchy of Lancafier, fimilar 
sap. 10.. \Q 
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to that of the ftar chamber, was abolilhed 
by ftatute.--In refpeCt to the counties 
palatine that were allowed to remain, COll>­

trivances * were fallen upon, in fome cafes, • Coke, 

to extend the force of the common law 4· Inll. 8 
215. 21 • 

thither.-By a ftatute of Henry VIII. t z. Inft. 

the county palatine of Chefter, which be- tlX'n.2;~: 
fore was not even linked to the political Hen. 8. 

body, was ordered to fend reprefentatives cap. 14· 

to parliament; and this ftatute proceeds 
on a complaint of the inhabitants of the 
county, that feveral incroachments had 
been made, upon" the ancient jurifdic-
" tions, liberties, and privileges of the an .. 
cc cient county palatine." Under pretence 
that juftice was not exaB:ly adminiftred 
in the county palatine of Chefter) power 
was given to the lord chancellor, by a fta-
tute of + Henry VIII. to appoint juftices:t An. 27' 

of the peace, and of gaol delivery, within Hen. 8. 
cap·5· 

the county of Chefter. And an after ita-
tute of the 27th § of the [arne prince, gave, A 

• 'J n. ~7' 
a general and Important blow to all thofe Hen. 8. 

private jurifdiCtions. This itatute recites2 cap. 24· 

" That where divers of the moft ancient 
" prerogatives, and authorities of juftice, 
" appertaining to the imperial crown of 
~ this realm, had been fevered from the 

T 4 " fame~ 
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" fame', by fundry gifts of the King's pro­
" genitol's, to the gre?,t dimll1UI0TI :md 
" detriment of the royd eilatc; of the fame, 
" and to the hinderanc@ and gre::.t delay 
" of j ufiice;" Therefore, it takes from 
the proprietors of the counties palatine, 
the power of pardon, it takes from them 
the power of naming jufticGS of eyre, of 
affize, of peace, and of gaol delivery ~ 
whatever powers it takes from the: proprie­
tors, it gives to the king: and in order to 
aboli!h even the form of the ancient autho..., 
tity, when the reality was t;0nc, it ordains1 

that all writs and pr~)C{;!s vlithin the coun­
ties palatine, l'ha11 run in the name of the 
king. 

Scots ju. Such is the progrefs £i.·om territorial to 
~~J;h-fe.edal jurif.riitlions in England. A pro­
'!" grefs fimi!ar in general, though differing 

in particulars, may be traced in Scotland. 
The law of the one country is often no 
more, than a refleCtion, with fome varia­
tions, of that of the other. 

As we have not the knowledge of OUf 

~ntiquities fo far back as the EngIifh have, 
it isimpoffible i~l our law, to trace the dif~ 
tinCtion between the vaffals and the free­
menJ the lords prefiding over the one, t,lnd 

the 
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the klng's officers over the other. But af-
ter that diftinCtion was abolifhed, the [arne 
courts appear equally in the antiquities of 
poth countries. 

The kings in Scotland had very early 
* given away all the crown lands; this" Le~, 
made them dependent upon their nobles •. \1ak. ~ 
The want of property too in feudal times, 
could not fail to be attended with the want 
of jurifdiCtion. Al1d for a very long time, 
thq do not feemto have been fo provi-
dent, even to controul the territor~al jurif­
dictions, as the princes in England w~re. 

Hence they granted confiderable ciril 
jurifdiClion . t~ boroughs a,nd b<\fonies; 
they granted likewife the po\yer of pu­
ninling with death, to fuch of the fonner 
as they erccred into Dleriffdoms, and to 
fnch of the latter as they indued cum fcJla 
et [urea. They made many of the lheriffs 
t chamberlains, con!l:abics, and other of- tAn. 
fieers of the law hereditary. The king's '~876_ 
{heriff loft by difufe, the right which he ~:...~ .. I i~7' 
~nciently had, of being prcIent, vyhen tb~ c~p. 2·r

Z
• 

lords held th.eir courts:1:, ad vidmdw;l, ji t Star. 
, l:'t 'r:!. H d' 1" Alex.~. CUrta re"Ja tracH:tur. ere Itary rega Itles cap, '4' 

poth ecclefiafiical and civil, were ereB:ed, 
with power to judge even in the four pleas 

of 
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or the crown, and with many other powers 
almoft equal to thofe of the courts palatine 
in England: and although upon the refor­
mation the ecclefiaftical regalities might 
have fallen, the jnrifdictions of the church 
were preferved *' in the hands of private 
noblemen, when her temporalities were 
feized. Even private hereditary jufticiaries 
were erected in favour of private perfons 
over their eftates: and at laft by one grant, 
the king in a manner furrendered the fword 
of juftice out of his hands, by making the 
office of the jufticiarius of Scotland, an of­
fice of inheritance in the family of Argyle. 

Asthefe feudal courts, in their conftitu­
tion, were independant of the king, fo in 
their procedure they were fEll lefs depen­
dant upon him, and· in a good meafure in~ 
dependant of each other. The right of re~ 
pledging was a right which a judge had 
of t reclaiming from another couh any 
perfon who was· fubject to his own. Now 
one baron t could repledge from another. 
In certain cafes a baron could repledge § 
from the iheriff. The borough could re­
pledge not only from II the fheriff" but 

• An. I 5S7. C2p. 7.9. t Stat. Alex. cap. f.-Rob. I. 
cap. 10. t ~OD. Attach. cap. 8. ; Balf. p. 40' U A.D. 1489. 
~.p, ~. 
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(rom * the juftice eyre. And the proprie .. 
tors of regalities could repledge from + all 
courts whatever. And not only could the 
people under thefe territoral judges be re­
pledged, but when they fubmitted to other 
JurifdiCtions, they::: were fqbjeCt to punifu ... 
ment. 

Our kings feem at laft to have bec;n 
fenfible of thofe weakneffes in their go­
vernment; they became rapacious in the 
forfeitures, their revocations of the gifts of 
the crown were frequent, and their at .. 
tempts to perpetQal annexations as fre­
quent. 

During this period, the attempts of the 
princes to raife their own courts above the 
feudal courts, and the endeavours of the 
feudal judges, to keep the determination 
of law matters in the a,ncient provinci.u 
courts,H!re very obfervable. 

Thl-«-lfiing was fo far favoured by the 
fubordination of the feudal fyfiem, that 
there lay an appeal from the baron §, to 
the fheriff or his deputies, and from them" 
to the ju,fticiary or his deputies, and from 

• Leg. Burg. 55' & 61 • .,.....Ir. Jull. 12. t I~ JufL 11.0:­
~kene voce Iter. 12.-.Balf. anent Regali!y. :I: Q..uon. Ar­
fa_c~. ~~p. 27.-Rob. I. cap. 32.-B.1(. of judges. § Reg. 
MaJ~ Hb, 3. cap. 2~ ~ ~z. n A~. 1.503. cap. 95. . . the 
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the borough * to the chamberlain: a. com. 
plaint lay t againft the judge of the rega­
lity to the jufiiciary j and an appeal from· 
both the jufticiary and the chamberlain, to 
the king and his council. The parliament 
originally confifted chiefly of the great lords 
ecc1efiafiical and civil. By the king's coun"", 
cil therefore was meant t, the parliament 
when it was fitting, qf fnch of the mem ... 
bers as were attending the king., when it 
was not fitting. 

From the fame feudal fubordination, as 
the king fat in ju.dgment himfelf,' which 
he continued fometimes to do, fo late as 
the reign § of James VI. {o he had at all 
times, upon a complaint, a power /I of 
bringing direcl:ly the fcuoa! judges, as well 
as their parties, before himfelf and his 
council, or even bifore biirife!J~ at his em-

.pleqf:mce, as a '* fiatute exprdfes it. 
But when many of the jurifdiEtions were 

become hereditary in fainilies, thofe ap­
peals to the king's courts 'ivere of little ufe 
to him; appeals to a parliament indepen,.,. 
dant of him were of frill lefs. And coUl-

.. An. 1,03- cap. 95' t Scat. R"b %. ClIp. 13. q. Rob. 3. 
<:ap. 34. t Sklnc nor. ad R~g. Mdj. lib. J. C~ p. 3. § Craii'lL 
lib. 3. D 7. N. IZ. 1\ Skene voce IheriX. an 142 f· c;ap. 45. 
~D 14-l0. Citro 91' • .'\D. 1.469.' CJp 26. 

~la\nt~ 
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plaints direetly to himfelf, were rare from 
the dread of the territorial jurifdicrions, 
and from the confequences of a defeat. 
For which reafons, when a regality fell 
into the king's hands, he came into the 
praCtice of fubjeB:ing * the people in it to • An. 

his ordinary judges, and of annexing the 1449'6 
• • r. f d . cap 2). 

regalIty ltIel to the royalty; an III a tAn. 1455" 

particular cafe J1e ftretched the execution tl~n:3. 
of the 1heriff into the bounds of the rega- 1449. 

lity. In one reign he fent a new fet of cap. II. 

judges, called lords of feffion:t, to ·hold tAn. 

courts where he pleafed, three times in the 14zS
6
• <' 

cap. ~. 

year, and forty days at a time. Thefe 
judges were chofen by the king as he pleaf-
ed, from among the eftates of parliament. 
All the powers of jurifdiCtion which had 
formerly belonged to the king's great coun-
cil, were given to them. Although an ap-
peal § from the inferior·j urifdiB:ions to the ; ,~n. 
parliament, WJS allowed, yet, as the lords 147 1 • 

of feffion gave more attention to private cap. 4
1

• 

bufinefs than a parliament could do, people 
chofe rather to apply to them than to appeal 
to it; 2.nd as they 'vvere a committee of par­
liament, no appeal lay frO!!l them II to the Ii .. \n. 

padiament. In another reign, under pre- I:!-". 1 

r.'.(j ~ n' - h r. 1 d c,,-p. 6 __ ·tencc Oi tilt dlort leHlons or t ele or s, 
the 



~B6 

• All. 
15°3· 
cap. 58. 
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the king put another fet of judges in their 
place" called * the lords of daily council. 
Thefe were a fixed court, fitting continu­
ally, as bufinefs occurred, at Edinburgh; 
or where the king refided: they were cho­
fen by him: there was no neceffity for his 
chufing them from among the efrates of 
parliament: they got all the late powers 
of the lords of [eilion, and which the 
great council more anciently had. As no 
appeal had been allowed from the lords of 
feffion to the parliament, [0 it was under .. 
frood, that no appeal lay from the lords 
of council to it: and frill further, to give 
lefs importance even to appeals from the 
jufticiary to parliament, the king, upon a 
petition to him for an appeal, or, as it is 
called, a falfing of doom, infread of remit­
ting the affair to parliament, remitted 
it to thirty or forty perfons named by him­
felf, who, according to the words of the 
ftatute t, " had power, as it were, in an tAn. 

1503· "parliament, to decide, and difcufs the 
cap. 9;' " faid doom." 
tAn. 
J42 4· The po{feffors of feudal jurifdiCtions on 
S~n~s, the other hand, procured at one timt, a 
1469- 6 law +, repeated often § afterwards, that 
~!: l~i'5' all fuits fhould pafs at firft through their 
cap. 62. ordi-
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ordinary courts. At another time t, that tAn. 

the lords of femon lhould not judge in ~:r61; 
quefiions of heritage, and that in other 
quefiions, parties might apply to them or 
the judges ordinary as they pleafed. And 
afterwards 1/, that appeals from the lheriff II Ao.1503 

lhould be difcuifed in the county, by a cap. 95· 

juftice eyre, confifiing of the freeholders 
of the county. 

In this ftruggle betwixt the king and the 
lords in fupport of their refpeCtive jurif­
dictions, one law both readily concurred 
in, though from far different views. By 
two ftatutes in 1455, it was enaCted §, that §An.l4); 

no regalities lhould afterwards be gr~nted cap. 43. 

without deliverance of parliament; and that 44' 

no office fhould be granted for the future 
in inheritance at all. This law was favou-
rable for the crown, as it tended to fecure 
it againfi the future alienation of its jurif­
dictions. On the other hand, thofe already 
poifeft of regalities and herctable offices, 
faw the greater fplendor arifing to their 
families, from the fingularity of a privi-
ledge, which all others were precluded from 
procuring. But the views of both were 
difappointed by the neceffities of future 
princes, and the ambition of future great 

2 families; 
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families; things took their natural courfe 
in fpite of the political prohibition, and 
regalities :md other heretable offices con .. 
tinned to be granted as forinerly~ The 
king and the parliament on the fucc,ffion 
of every prince repea'le}:the ftrce of re..; 
voking the~; but everyltling added to the 
number of the grants, and every member 
of thofe parliaments who could get fuch 
grants, took them. 

But when the feudal fyfiem abated .in 
the clofencfs of i-.:s relations, when the dig­
nity of the crown ro[e, and when the 
rifing of the people diminifhed in fome de­
gree, the power of thofe who had moft in­
tcrdt in upholding that fyfiem, then the 
feudal jurifciictions yielded to thofe of the 
fovereigil. 

In all degradations of the feudal fyfrem, 
the burrows, from theil" tendency to a more 
general fyftem, were always the firfr to 
give way: they firft then loft the power of 

"Ar..14S8 repledging by difufe, and by * ftatute: the 
c~p. I. barons foliovyed and loft by difufe the fame· 
1· Baff. power. In the time of t Balfour this power 
p. 39· in the barons 11a9 almofr intirely difappear-

ed, and the weaknefs of the ecclefiafiical 
regalitics upon the reformation, made theit 

flCTht .0 
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right of repiedging dwindle away into a 
right of fitting in judgment with the juf­
ticiary, when he had ufed a prior feizure 
or citation. 

What the feudal cdurts loft, the klng's 
courts acquired. The fupreme couit of 
council and feffion ::: was erected by James t 1537. 
V. and indued with all the powers, which cap. 36• 

the lords of feilion Or the lords of daily 
council formerly had, and with many more. 
Under the. titles of extraordinary lords, fe~ 
veral peers of the realm took their feats in 
it; privileges were beftowed on its mem .. 
bers, its forms were prefcribed, its feffions 
fixed, and regularity, power, and fplendor 
conferred upon it. The importance of the 
conftitution, was attended with equal im­
portance in the effeCts of it; for in procefs 
of time, this court put an end to appeals 1111 Skene. 
through inferior courts and by fufip"enfion voc. fhe-, r,fF. Bank .. 
or advocation brought caufes from the vol. z. 
loweft directly to itfeIf: it made regaIi.P' 55

1
• 

ties fubordinate to it in civil matters! 
it withdrew § the whole civil bufinefs from § Bank. 

the jufticiary: it reduced infeoffments vol. z. 

fi 
.". p. 52 3. 

though {;on rmed iff In parliament. It even· An. 

affumed a legiflat.ive power under pretence.~!:7~,. 
tJf pailing acts.of federunt, for the further .. 

- U . ing 
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ing of jufrice before itfe1f; and it became 
a great t doubt among lawyers and politi-­
dans, whether its judgments Were review­
able in parliament. 

To balance the feudal jurifdiaions evert 
in the fmallei! matters; the fame art which 
had been ufed in England for the fame 
pm"pote, was ufed in Scotland. The in­
ftitution of:t juftices of peace was intro­
duced by James VI. and their powers were 
daily extended. . 

Upon the 'fame genera1 pian, the office 
of jufriciary of Scotland was ·purchafed 
back /I by Charles L from its proprietor. 
The court belonging to that offi~e was new 
modelled by Charles II. § and though con­
fined to criminal matters, the jufiiciary re­
ceived new fplendor in the model. As in 
thofereignsofwhich we have been juftfpeak­
ing, it frill maintained its right of judging in 
the ecclefiafrical reg ali ties together with the 
baillie, if he negleCted firft to cite or to 
feize; fo in the reign of king William, it 
endeavoured to aIfert the fame right of 
judging in laic regalities, together with 
the lord who had negleCted to cite or to 

t Sir G. M'kenzie obC. on :;fi 1457. cap. 6i. :t: An. 1609' 
cap. 7. II April, 16zS, § AD. 167%' cap. 16. . 

2 feize 
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feize the criminal within fifteen days of his 

J 

committing the fciCt. The aCts of 1693i 
1695, and 1702; ftretch the power of the 
jllfticiary into whatever regaliti~s were in 
the highlands without ceremony; and the 
method of ~xtertding the fame into the 
private Juftitiary which" the family of Ar-
gyle had refetved to itfelf; when it parted 
"with the office of jufticiary geilenil of scct .. 
l~rid; is moll: curious: The act of * i693 • An. 

eriipowers th~ ~ing t6 ~PP?~~t for t~o :::'~9. 
years; commllIioners of Julhcutry for the 
highlands, and though thefe are not allow.; 
ed to extend theil' jutifdiCl:ion into the 
bdunds of the private jUfritiary, yet the earl 
of Argyll.'! is obliged to grant a tommiffioti 
to the king's tdmthiffioners; who under 
"preterlce of the eads commiffibn; are to 
ftreteh their authority into his bounds. 
The aCt f of J 695 renews tl.~ corillniffion + AD. 

for three yeal;~ and frill the earl of Argyle :a7.537. 
is obliged to concur in it. In this form 
the commiffidn contirtned to be reriewed, 
"tin the year 1702 t, when a ftatute varies fAn:" 
the expieffion {ome~hat, onlv reconimends 170~ 
.. k f -:. cap .• 
It to the du e 0 Argyle to glve hlS com-
miffioI1 to the king's commiffioners; or-
ders the cotirt to be fenced iIi the duke's 

tJ :i name 
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name as well as the king's, and allows the 
duke to fit as prefident in the court. With 
the antient proprietor of the feudal j urif­
diEtion, the /how and the form of autho­
rity l~emained, but the reality and fubfiance 
was with the king. And not contented 
with all this, the court of jufticiary in lat­
ter times" took upon it 1/, to review, as a 
fuperior court, the fentences of all the dif­
ferent regalities. 

Yet even when the king's courts were 
gaining thofe variolls fuperiorities over the 
feudal courts, thefe laft were far from be­
jng funk altogether. Many baronies had 
1Ell a power of punifhing with death; 
many Iheriffdoms and regalities were he­
reditary, with confiderable jurifdiCl:ions; 
and the attempts to extend the court of 
'jufticiary into the boun9s of the laic re­
galitie~, ended in a few local temporary 
experiments, and no more. 

James VI. formed a plan of putting an 
end to the heretable jurifdiCtions of his 
kingdom: with vivacity enough to form a 
project, but with little prudence to con­
duCt, and with frill lefs conftancy to per­
fevere in it, he got an aCt of parliament. 
pait, extolling the wifdom of, his defign, 

ordaining-
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ordaining that reparation fhouid be made 
to the private proprietors, and naming 
commimoners~ the higheft perron's of the 
kingdom, to tranfaCt with them. All this 
great apparatus ended in nothing; a few 
fherifffhips were hfOught in, and fome other 
projeCt equally vaunted and equally unfuc­
c;efsful came in the place of this. 

Charles I. under pretence of the general 
revocations in the beginning of every reign, 
made an attack upon all thofe regalities 
and heretable offices, which had been grant­
ed poileri;)f to the aCts of 1455, prohibit­
ing iuch grants for the future. He wrote. 
a letter to the lords of femon, declaring 
that he meant not to be precluded by the 
prefcription of the ftatute 16 17, from at­
tacking thefe grants: but being afterwards. 
advifed of the impropriety of cutting down 
fo many grants which had been made 
and acqtliefced in, by fo many of his an­
ceaors, which thofe who got them, thought 
they were fecure in taking, and which had 
pall: from hand to hand by fales and exe .. 
cution, he defifted from his mea[ure. Like 
many other incidents in this unfortunate 
prince's reign, the unpopularity of the at~ 
, V3 ttm~ 
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~emp~ re~~neq \yit~ the king, the BPpu­
l~rity of dropp;ng it with ~15 l:1liniiters~ 

Cromwell had enQugh of the mon~rch 
to fee how inconfifient tht:fe private jurif­
~iaions 'Yere~ eith~r witn ~he inte~eft of 
the fupreme power, or the rafety of th~ 
people; but he had· too much of the ty­
.rant, to think of ~a,king any repar~tion 
to the private proprietors, from whom § 

§ Scoblill's he took their jurifdit1ions, but to whom h~ 
aCls an' h" 
165'4" gave no~ mg In return. . . 
cap. 9' In thIS progrefs of the gam~g of the 

• An. 
1681. 
cap. 18~ 

kings upon the feudal courts, I hardly 
take into my view, the act of 1681.; an 
aCt . forming propofitions concerning' the 
moft antient feudal rights l yet founded on 
abftraCt, not un teudal prin~iptes; an aCt 
unhinging the rights of th~ ordel:s ~f the 
ft~te, . granting no equivalent for thofe, 
tights, yet aiferting there is nothing taken 
from 'their proprietors; an a,C1, in fine, 

t c. compofed in the days of 1Iavery, and t re~ 
1 ,":'>, pealeCl in the days of liberty. cap. :8. 

The ftatute of the prefent king came 
laft, which abolifhed fome, and limited 
others, of fuch of the territorial' j urifdic­
tions, as were found dangerous to the 
community,; gave their proprietors a juft 

equl-



JurtfdiEH011S. egs 
~quivalent, beftowed additional elevation 
upon the judges of the fupreme courts, 
who beft could know the laws of their 
country, and had the moft intereft to fup-
port them j made the power of judging in 
general official, and brought the courts 
in Scotland nearly on the fame footinp 
with the courts ~n England. 

A L L barbarous nations are obferved Forms of 

_ to have a great deal of fuperftition~a~~~~-
oxie benefit arifing from which, is, that they· 
have above other nations a regard for the 
fanCtion c;>f an oath ~ legifiators obferve this, 
and endeavour through religion, to fubjeCt: 
to the rules of juftice, that people, wllom 
juftice hy herfelf could not bind. 

Our Saxon anceftors particularly, took 
advantag~ of this circl,lmftance, and drew 
thefirft <{etermination of the law fuits from 
the facred, regard paid to an oath. As far 
back as the reign of :t Hlothar and Eadric, t Leg: 

when a complamt was preferred againft a 1·Il~~~ .. 
party, he defended himfelf by his own oath, N. 4. &c. 

and the oaths of a certain number of COffi- A.D. <?75 .• 

U 4- purgators, 
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f
'· oitrem 
n<l' 

§ Spell. 
glora or 
dalium. 

• Lex. 
Athelfi. 
N.21. 
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purgators, {wearing to their belief of his 
~redibility . 

This form of procedure might be toler .. 
flb1e in civil cafes, but in criminal cafes the 
temptation to perjury wa~ high~r; there­
fore in thefe, the ordeal was /I afterwards 
introduced; and exorcifm, a,nd § many 
otaa awful ceremonies ured in it, the more 
effectually to difcover the truth. 

Abfurd as thefe methods of carry­
ing on law fuits may appear, they were 
neither of them defiitllte. of foundation. 
As the Saxons were very regular and mi­
nute in the diviGons of their people, as 
every family had an eye on the neighbour­
ing families in its proper divifion, and· as 
the compurgators could be taken only from 
that divilion, it is more than probable, that 
their oaths to the credibility of a party, 
gave a tolerable certainty that he was WOl:­

thy of credit; and in the Qrdeal again, as 
the defender was allovved t to compound 
with the accufer, the ordeal was only an 
expedient to force him to give fatisfaCtion 
to the perf on he had injured. 

During the whole Saxon period then, 
thefe were the only forms in which C011.­

troverfies iu law w~re decided. 
But 
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B~t when the Normans came over and 
fettled in England; the mixture of foreign:­
~rs and natiyes, the m!Jtual hatred they 
bore to 'each other, the extenfions of a new 
[yfrem, the convulfions in the old one, 
and the daily increafe of numbers and of 
intercourfe, made people diftruft, and 
juftIy, the oaths both of parties and com ... 
purgators. 

Jt was very natural for· a foldier, when 
he fa w another going to carry off his pro~ 
perty by a falfe oath, to challenge him to 
fight; the fuperftition of the times too, 
made people readily imagine, that heaven 
would intetpofe for the fide that had right; 
and the frequent injuHice arifing from the 
perj.ury of parties, frood in need of a check. 
Thefe things had introduced the decifion of 
law fuits by combat into Normandy, and it 
was by the Normans t tranfi)lar.ted mto t L. 

England: probably too, it was the exam pl~ ~~:k. ' 
of the fame Normans which mad.~ it find,.. loiS. 

. . SId h S Cod. leg. Its way mto cot an., as t e axon con,. .. rt" in 

queft or the Sqxon example had formerly Wilk. 

jntroduced the oath and ordeal into It.' p. zit. 

However abfurd this form of maintClin­
ing adions may appear, it was not alt()­
gether qefritute of fcafon, At a time when 

tlie 
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the pamons of men were furious, and the 
voice of the laws weak, it was ~ight to 
prevent general quarr~ls by parti~ular 
combats, _and to fubject to rufes in a <;:ourt, 
that fword, whjch might have raged abrqa<.\ 
without afJY. - -

During the re~gns of the Norman prin~ 
ces, there appears to have been a ftruggl~ 
betwixt the clergy on the one harid~- in 
fupport of the oath an~ orcl~al, and the 
laity on the other, in fupport of the fQfln 
of the cqrnbat; for tholIgh the oath and 

t L. the ordeal remaiped t in the publick ordo,... 
~1:\6: nances, and though fom~ bifhpps II too~ a 
& 7 1• right in their chai-ters of ufing the ordeal, 
U Brad.. f 1 ft f 
Y.J.r. 147. yet It app~ar_s, rom a mo ev~ry page 0 

Doornuiay, that the clai~ants were con­
tinually offering battle i~ fupport of their 
rights. 

But when more regular governments 
came to be fettled, the uncertainty arifing 
from fuch rules of ju(~gment, was eafily 
remarked.-The trial by oath went into 
difufe~-Henry In. in England, by a fpe-

§Orig. Ju. ~ial precept § to his itinerant iudgcs, PJO­
rid. p. 87·.pibited the trial by ordeal; William the 
• Stat. Lyon in Scotland l\ reib-ained the abufe of 
::;~\6. it, by difchart?ing. it in the courts of the 

loros,_ 
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lordst unlefs in prefence of his own judges; 
and Alexander It t pr9hihited it a1toge~ 
ther.-Henry II. in England:1:, and David 
I. in Scotland 1/, although they were not 
allowed to abolifh the duel altogether, yet 
granted to the defendant the privilege 
either to figh~, or to th!ow himfelf uj)9n 
art affize of twelve men. And even in this 
alternative, the duel was limited almoft as 
foon as the alternative was introduced. In 
the courfe of tpefe papers it has often been 
feen, that an declenfions in the feudal 
manners took place firft in t.\le burrows, 
and threfore p1any 9f king John's § ~har-
ters to burrgws contain this' claufc, nul/us 
~orum facia! {fuellllm. David~. * exempted .' 
burgeffes in almoft every cafe, from the ne­
ceffity of fighting. The fame exemption 
was afterwards extended by degrees to other 
people; and David II. t granted to gentle~ 
men the privilege of fighting by a cham-

. pIOn . 
. Laws, efpeci~lly laws fo ml;lch connected 
y.rith the manners of a people as there were, 
are a long time befor~ they ar~ enti~eI j 

t Stat. Alex. 2. cap. 7. :t Glanv. lib. 2. cap. 7; H Reg. 
Maj. Jjb. 4. cap. I. quon. atracb~ cap. 6,. ; Brad of Bur. 
append. p. S. • Lez. Burg. cap. 14' t Scat. David l. 
£af. 28. 

rooted 
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rooted out; and therefore, notwithftanding 
thefe various difcouragements, it continue<l 
ftill poffible, to trace thefe forms of pro­
~edure in the law. As fome:1: bilhops in 
Engla.nd had taken the right of ordeal in 
their charters, that right could not be ta­
ken from them but by publick law. The 
combat IIlafted in England, with the alter­
native of an ailize, for feveral reigns: One 
of the fons of Edward III. § wrote a trea­
tife on the form and the rules of the duel; 
and in one particular cafe it was ufed as 
late as the reign * of queen Elizabeth, .and 
in Scotland it was ufed without any alter­
native, in capital crimes, where there was 
;;l deficiency of other p.roo~ In the time 
t of Robert Ill, and even later, as-appears 
from the authority :1: of Sken~ the trial by 
Qath continued in Scotland, In the reign 
Qf David II. II when either no proof w~s. 
QffeJ;ed againft the defendant, or § the 
proof was difficult to be brought: and in 
England it remains at this day in the wa­
ger at la\-y. By wager at law, the defend­
ant, where appa,·ent proof is not brought 

::: Spellm. :;10£1 p. 4-);. 1\ Brae. Ijb. 3. cap. IS. Segu. (01 
137. § Spclllll. ~loll. c"mpu;. • Spdlm. glo(f. voc. campus, 
p. 103· t Sea:. Roo. 3. cop. 16. :t Sktne duellum. II Sta,~, 
DdVid 2. c;>F. 4. ,Seal. D,nid. z.l;ap. I N.6. 
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by. the plantiff; is allowed to clear himfel£ 
by his own oath, and the oaths of as many 
credible perfons, averring they believe he 
fwears true~ as the court !hall appoint. 

With thefe exceptions, however, the 
form of procedure by affize gained ~n­
tinually ground, till it came to be firmly 
.eftablifhed both in England and in Scot. 
land. 

But a remarkable difference arifing from 
the different conftitutions of the fuperior 
courts in England and Scotland, foon ap.;. 
.peared in the two countries. 

The court of feffion by James I and II. 
the court of daily counfel by James IV. 
and the court of council and feffion by 
James V. were all made to confU1:: of fuch' 
a number of jud~s as were fufficient for 
an affize, and were therefore fuppofed to 
fripply the place of. one. 

In the lhcriff courts and in the jufticiary 
courts,. the trial .by juries it is likely, re­
mained as late as the reign * of James IV. • AG. 
but when the jufticiary was fupplanted in !1;.39ie 
his civil jurifdicrion, by a more numerous 
fet of judges. The praCl:ice of thofe judges, 
to judge without a jury, fet an (!xample to 
the infer~or courts, and· in thefe courts, 

~ 
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the trial by jury in civil cafes fell into dif­
ufetoo. 

But the remaIns of the ancient form of 
trial by jury in civil cafes are ftill to be 
feen, in the proc:edure t upon the three 
retourable and the three unretdurable 
brieves. 

From the fame principle that the court . 
of feffion is a jury, it is, that in one par. 

lForgerr· ticular cafe;, it is neceffitated to take the 
whole proof iIi ptefence of the whole judges; 
and that all proofs irr'uing from the court, 
ought regularly, and are genera.lly repolt.; 
eel to the whole judges.. . 

The example of the civil courts led 
many of the infetior ones, to judge in; 
fma.ller crimes without the affiftance of a· 
jury ~ but the court of jufticiary being fu .. 
pi'eme, takes examples from its ancient 
cuftoms alone, and according to thefe con­
tinues frill to judge by an ailize .. 

The fame extent and refinement of fo .. 
ciety, which removed men from particular 
to general courts, and which made forms 
of trial depending upon chance,. yield to 
the certain and uniform decifions of la'w, 
produced another alteratioIl in the form of 
procedure at law. 

In 
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in all fimple nations it is obfervable, 

that as there are a great ma~y ceremonies 
ufed in conftituting an obligation, or mak­
i,ng good a transfer, fo there are certain 

, ilriCt and fixed forms ufed in all proceed­
ings at law. Among fuch a p€ople, the 
tranfaCtions of mankind are not very in ... 
tricate or numerous; all the claims arifing 
from thefe tranfaaions are eafily reduce­
able into ftria forms:; they are according­
ly reduced into them, and judgment is 
given in the precife terms of thefe forms. 
. Thus in the Roman law, originally, all 
ac1:ions were jlritii jUl"is, the Patricians in­
vented the legis aBiones, they reduced every 
c:Iaim that could be preferred into a cer­
tain brief, or what is in that la\v called a 
formula, and upon that formula, judg­
ment Jlri8ijuris was given. 

The fame cau,fe produced the fame effeEty 

both in England and i~l Scotland. Origi­
nally, in both countries, every right had 
its particular brief i, iHi.ling from the! Skene 

chancery affigned to it, in which it was ~~~~z.de. 
to be made good; and at that time no nat. bre\'. 

judgments could be given except theyap-
plied precifely to the terms of the brief. 
This in England ,vcat fo far l that before 

the 
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the l'eign of Edward I. whenever there Was 
a new cafe, that feemed to require a re­
medy, the chancery referred the plantiff 
to petition the next parliament; but be­
caufe this multiplied petitions to parlia­
ment, a fiat ute was paft, authorizing the 
clerks of chancery to invent a new writ 
if the cafe was fimilar to any cafe falling 
under a former writ, or if the clerks could 
not agree, ordering the cafe to be hung up 
till in the next parliament a writ ihould be 

I Weftm. contrived for it. . The fiatute is in thefe If 
2.

cap. z+. words: Et quotiefcunque de ccetero evenn-it, in 
chancel/ar, quod in uno cafu reperiturbreve, it in 
c01ifimili caJit cadente Jub eodem jure, et jimili in­
digente remedio, non reperitur; concordent clerici 
de cancellaria, in brevi faciendo, vel attermil1ent 
querentes in proximum par/iamentum, et fcri­
bantttr cafiu ill quibus concord are 120n pojJUJlt, et 
re/erant eos ad proximum parliamentumJ et d~ 
confen.fit juriJPeritorum fiat breve, ne contingat 
de catero, quod cttria domini regis dejiciat con­
querentibus, in jt!flicia perquirmda. And in 

S An. Scotland, by an act of § James the IV. it 
149

1
• was ordained, "That na brieves, nor cap. 24. 

H uthers letters, be given to na partIe, bot 
" after the forme of the brieves of the 
u cham:t:larie ufed in all times of bef0re.'1 

And 
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And by another '* of James VI. it was Of- • An. 

dained, "That nae writer to the fignet ~1:'5~3. 
" lhould take upon hand, to wryte, or 
" put in forme, any maner of fignature 
cc or letter to be paft his majefty's hand, 
" that conteins nove1tie contrail' the ac-
" cuftomed ftileand forme." 

But when men become more numerous, 
their intercourfe is greater, their aCtions 
are more complex, and confequently their 
claims are lefs fimpl€:; for rights fupported 
on new modifications of the actions of 
mankind, cannot be fubje8:ed to briefs in­
vented at a time when there modifications 
were unknown; and as there is a greater 
latitude in the form of the claim, fo there 
is a greater latitude in the views. of the 
comt. 

Hence in the Roman law, the diftinc­
tion betwixt aCtions JlriC'/i juris and bOllet 
fidei; the direCtions of the prretor in there 
laft to determine, uti infer bonos et cequos 
agier oportet; the office of the prretor him­
fdf ad corrigendum et temperandtlm juris 1 i­
gore?n; and the invention of aCtions prce­
Jeriptis 'verbis; hence in England, the per-
miffion given to the chancery of forming 
new writs; the invention of actions on the 

x cafe; 
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cafe; and the jurifdiction of the chancery 

+ Craig. itfelf confidered as a court of equity. Hem:e, 
Jib. 2. in Scotland, the gradual extenfion t with­
~/~~. in thefe two hundred years, in the natures 
& Stair, of fummonfes; and the powers of the 
lib. 4· r .arv ... ~ 
lit. I. clerks to the fignet; the aCts belore/lgrant-
~. ~~nk .. ed by a11;. courts; the general interlocu­
vol: 2. tors infeHRing only in general the pains 
p. 55

6
• of law, pa{fed on the relevpncy of crimi-

nal libels; and the junction of a court of 
equity and of fil'ict law, in the confritu­
tion of the college of j uftice. 

It is thus that laws gradually alter and 
gradually refine. Men complain of the 
multiplication of laws, _ of forms, and of 
courts; they do not fee, (to ufe the words 

U Efprit of an author II who taw through the whole 
~~.I~~, fpirit of law) that the ,trouble, ex pence, de­
cap. 2. lays, and even dangers oj judiciary proceed-

ings, are the price <which e-very fubjeC! pays 
for his liberty. 

C HAP. 
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Hifiory of the Confiitution of Par­
liament. 

F EW fubjeCts of enquiry have more 
engaged the writings and the paffions 

of men in Great Britain, than that regard­
ing the confiitution -of parliament. But 
while forne have direCted their enquiries 
only to exalt the power of the crown, and 
others only to exalt that of the commons, 
few have tried the juftnefs of their notions, 
by the only objeCt which could throw light 
upon the queftion, or beftow affurance 
on their conclufions. The objeCt I mean 
is that feudal fyftem, which varying in its 
frate, and extenfive in all its operations, 
made the confiitution of parliament fol­
low its gradual changes, in the fame man­
ner that it caufed the nature of tenures, 
the power of alienation, the force of en­
tails, the rules of fuccefIion, the forms of 
conveyances, and the property of jurifdic­
tion, to vary with all its variations. 

X 2 From 
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From the obligation of the king's vaf­

fals to be fuitors in his court is generally 
derived the origin of parliaments: the con­
dufion feems too hafry: did it follow from 
the vaflal's being the objeCt of jurifdiCl:ioll 
himfelf in the king's court, or even from 
his attending there as a peer to his brother 
vafials in a judicative capacity, that there:­
fore he was intitled to become a law-maker 
himfelf, to advife and reprove that lord 
paramount, to whofe court only as an ob­
ject, or an inftrument of jufiice, he o\ved 
attendance, or to controul his fovereign 
in the adminiftration of his government; 
parliaments then muft have fome fUl"thel' 
foundation. 

The fupreme government in all uncivi­
lized nations is exceeding lax. If the chief 
ruler is general in war and judge in peace, 
he is general only from the dread of the 
enemy, and becaufe in the time of war, it 
becomes the intereft of all to fubmit to one. 
He is judge only from the dread, that with­
out a common arbitrator, the country 
would become, even in time of peace). a 
{cene of blood. But when things concern­
ing the fociety in general come to be con­
fulted or determined, the power of confult-

8 iner 
~ 
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ing and of determining is conceived to lie 
in the fociety itfelf, or in the heads of the 
tribes of it.. As one of the fociety the chief 
l"uier has a right to be prefent at the deli~ 
beration, and as the chief perfon of the 
fociety he aiferts and is allowed the right 
of prefiding in it; but his power is merely 
that of preIiding, attended with the influ-
ence which perhaps, his prifiding may give 
him, and nothing morc. If even as gene-
ral in war his foldiers are difobedient to 
him; if even as judge in peace he is not 
able to reftrain his people from outrage~; 
it can hardly be thought, that he lhould 
have a power of regulating the publick 
concerns of the fociety without the publick 
confent of it. 

A general affembly of a nation, or of 
the heads of its tribes, arifes, therefore, 
from the natural courfe of things; and the 
powers of fuch an affembly, mul1 in the 
f.1me natural courfe be very extenfive. Per­
haps, with regard to uncivilized nations, 
all reafonings and conclufions from poiiti­
cal views are fallacious, becaufe uncivilized 
nations are generally uncapable of forming 
{ucn views; yet, if thefe were attended to 
among the feudal nations at all, it could not 

X 3 but 
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but occur, that poffefTed as the king was of 
the military fervice of his vaffals, of the 
power of judging them in his own courts, 
and of applying moil: of the profits of 
thofe courts to his own ufe; if he had like­
wife had the exclufive political part of the 
government in his hands, the military, ju­
dicative, fi[cal, and political powers, would 
all have centered in his perfon; a junaion 
which could not fail to be produCtive of 
defpotifm: but the feudal manners and 
fpirit tended to an oligarchy. It was not 
likely that chieftans~ who in the countries 
from which they originally came, were fo 
little inferior to the prince, as to be called 
his Comites, that is, his companions; and 
who in the conquered countries were a[..;. 
ferting the fame military, judicative, and 
fi[cal power~ upon their own efiates; would 
give up the iole political adrniniftration to 
a pedon, the value of whore life was efii­
mated by the law like any other per[ons, 
and \vho[e murder was forgiven on the 
p.1yment ofa few + thoufand thrimias by 

t lId. . . d k' 
Ln. Lund. h!s murderer. Even In an age ar III po-

Etical vic\'vs, it required no gre:!t reach of 
thought in the chief tans to forfee the dan­
ger to thcmfe1ves, of joining fo many 
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powers in the prince. Their former equa-
lity gave them a right to be of his coun-
fels. The rule of the fiefs, that the vaffal 
fhould give intelligence and advice to his 
lord againfr his enemies, made this right 
a duty, and perhaps the frequent occafions 
of attending in a judicative capacity, gave 
them the better opportunity of alferting 
that right, under pretence of performing 
the duties of vaffals and of judges. 

In the feudal fettlements the perfons at~ 
tending the king's great councils, called 
fince parliaments, were the proceres regni, 
thofe who had originally been his· compa­
nions, and were now his immediate vamIls, 
whether civil or ecclefiafrical, and the more 
confiderable officers of his court and crown. 
I fpeak at prefent not of Britain, but of 
Normandy, of all France, of the Low­
Countries, of Germany, of Italy, and of 
the whole feudal world. In the antiqui­
ties of none of thofe countries, are the 
commons or the burgeffes to be heard of 
as members of the great councils, the im­
mediate vaffals ecclefiafrical and civil of 
the fovereign, and the officers either civil 
or military of the fovereign, are the only 
perfons appearing in them. 

X 4 They 
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Barons. They who think that during the reigns 

of the Saxon kings, and of the firft prin­
ces of tIle Norman race, there were no 
Parliaments iIi England, attend little to the 
ftate of the feudal fyftem at the time; but 
they who think that the commons fat du­
ring thofe reigns in parliament attend fiill 
lefs to it. In the Saxon times the nation 
was compofed of the lords of charterland 
both civil and ecdefiaftical and the people 
under them, of the counts or ea.rls, and 
the allodial people under them; the people 
under the lords were either tenants at will, 
or for a few lives, Daves in a manner to 
their mailers, they could not pretend to 
become rulers over their countrymen: 
Tho[e again, who were under the counts, 
or tbe allodial people, were not even tied 
to the community by the feudal bond, and 
therefore could have no fuffrage in the feu-

... Spellm. cIal councils; fo that * the lords ecclefiafti­
s;lofT. par· l' d . 'J 1 1-1" f h d lianocr.- ca an C1V1, as 10 u1l1g 0 t e crown, an 
tU~ et re the great officers in virtue of their offices, 
maUl!. as \'~ell as in virtue of their being generally 
t C~rt. vaffals to the crown t, together with the 
vol. I. fages of the law, either the king's judges 
p. Z14' 

or the king's council, called Sapientes, were 
the only conititumt mewbers of the Saxon 

parIia-
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parliaments. This will appear obviol1!l to 
anyone,. who takes aview of the preambles 
to the Ia ws of mof! of the Saxon kings. \Ve 
have no records of the laws of Scotland in 
thofe diftant ages; but from the authori-
ties of our hiftorians, the proceres reglli, 
ami the japimtes or the [ages of the law, 
were the firft confiituent members of our 
parliaments. 

During the reigns of the firf! N ocman 
princes, the commons were continued '* * Brad, 
. h r. r. b" ,,",' h 11 d' 1 ] prcf. hitl:. 
111 t e lame IU Jecnon; tea 0 la peop e-and or 

were indeed brought into the feudal fyftem, Bur. 

but then from the book of doomfday it 
appears, that the whole lands of the coun-
try were either the demefne of the king 
and worked by his £laves, or tenants at 
will;" or were held by the great barons, or 
the counts, or the church; and that in like 
manner the burrows were either demcfne 
of the king; or were held by the barons, 
or the counts, or the church. From the 
fame book it appears, that in the time of 
the conqueror, the whole lands of Eng-
land, exc1ufive of thole of the church, 
were pOlleffed by 700 immediate va1fals 
of the crown, an infinite number of men 
under them of a flavifh condition, called 

fer'"..i, 



Com­
mons. 

Hiflory if the 

firvi, villani, bordarii, and a very few foc­
cage tenants of poor and trifling poffe11i­
ons. . As all who held of the king in capite 
fat in parliament, the nation was at 
that time reprefented by a body as nume­
rous as at pre[ent, and by the proprietors 
of almoft the whole land of the kingdom, 
if one can apply the word reprefentation 
to men who fat in parliament, not as re­
prefenting others, an idea at that time un­
known, btlt ill their own right, not to 
protect the people from {lavery, but to 
preferve themfelves againfi tyrrany. 

Calculated as the feudal [yfiem was, to 
. bar the alienation of land property, it 

could not however withfi:and the natural 
neceflities and defires of mankind; it was 
impoffible in the nature of things thefe 
700 original vaiTals would keep their fiefs 
for ever difmembered, creditors were cla­
morous, younger children were to be pro­
vided for, and therefore, in [pite of all the 
refiraints of the feudal law) partitions of 
eftates were made, either voluntarilv bv 

" " their proprietors, or by force of Jaw. 
This increaled the Dumber of the king's 

vafIals in the counties. 
Agam) 
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Again, although in the Saxon times the 

inhabitants of the towns or the burgwarell 
were in the loweD: condition, yet for the 
benefit of trade they had formed themfelves 
into communities and gilds; though in a 
manner the property of others, and fub­
jeCt to the officers and magiftrates of thofe 
in whofe dominion they were; yet "vith 
refpecr to each other in matters of trade, 
they were allowed to have their own laws 
and police. As the Normans had the arts 
of life among them more than the Saxons 
had had, the inhabitants of the towns grew 
into fome eflimation Coon after the con­
quell:: the Norman kings and lords be­
fiowed upon thofe communities and gilds 
which they found ereCted for the benefit 
of their members only as traders, the pri­
vileges of men and of freemen: they en­
franchized the inhabitants; to the commu­
nities, by way of appanage, they gave ter­
ritories in property; they farmed to them 
their qwn cenfus and taxes; they wjth~ 
drew the officers, who in right of the king 

. or the lords, had governed the town, or 
collected its taxes, and allowed the inha­
bitants courts, and officers, and magif­
trates of their own. The charter of en-

franchife~ 
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franchifement of great Yarmouth' by king 
John, . ~oints out moft of there alterations; 
it relates *, !f!.god progenitons domini regis 
tmuerzmt, prcedif!um burgum, z'n manibus 
Juis propriis, percipiendo omnia proficua z'llde 
exezmtia, de portu, zifque ad tempus Joannis 
regis qui concelfit ''l.!il/am, bllrgenjibus "Jillce, 
ad flodi jirmam. The gift of the territory 
in perpetuity, and the feofinn of the cen­
(us and taxes in perpetuity, confiituted a 
fief not in the members of the community, 
but in the community itfelf. This fief 
was [aid to hold by a tenure, from the 
fubjeB: of it called burgage; the commu-
11ity rcpre[ented by the governing part of 
the burrow was the varral in it; and when, 
·either by the original right of the king, 
.or . by a right derived to him from the 
lords, the king was fuperior in this fief, 
that governing part was the immediate 
varral of the crown, and if the members 
of it obferved the feudal principles and 
orders, they owed attendance in parliament, 
not as barons, but as vafTals to the crown, 
ar.d if not in perfon, from the inconveni­
ency of their too numerous appearance, 
yet by reprefentatives eleEted by them­
fdves. 

Lord 
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Lord Coke fays t, the king !hall not tL Coke 

, r. 'fi f 1 1 h ld ' Ylder, have "pnmer leI m 0 an( s 0 en 111 fett. 103. 

" burgage, as forne have (aid; for that is 
" no tenure in capite." Madox.t, in his! Mad. 
Firma Burui, brings a number' of autho-fborm. 

C) . urg. 
rities to ihow, that burgage was accounted cap. I. 

a tenure in capite. It may he true with feet. s~ 
lord Coke, that it was not a tenure in 
capite, to the effecr to carry primer fefin, 
but furely it can bear no doubt, that it 
was a tenure in capite, to the effect of 
obliging to attendance in parliament.-
In the time of the conq ueror, none but 
vaffals by military tenures were intitled to 
fit in parliament, becaufe at that time all 
the vaffals in capite who had their lands in 
defcent, held by military tenures; hut when 
many of thefe tenures were changed into 
tenure by foccage, the perfons poIfdfed 
of them {till fate in parliament, becaufe, 
on the one hand, they were not vi/an:', and 
on the other hand, they were the king's 
imnlediate varrals. In the fame manner, 
when fome time after the conqueft, the 
tenure of burrows was changed, or rather 
was created, and their communities were 
made to hold freely of the crown, inil:ead 
of being in demefne, can it be doubted, 

that 
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that their member$,or the reprefentatives of 
their members, likewjfe fat in parliament? 
they were not 'Vi/ani more than the foccage 
tenants, and they ·held immediately, that 
is in capite, of the king equally with them. 
The preamble to· the ftatutes of Robert 
III. fays, « fummonitis, more folito, bur-

. " genfibus, qui de domino rege tenen! in 
" capite." 

The alteration made in the condition of 
thefe inhabitants, then, tended to increafe 
the number of the king's vaffals in bur­
rows. 

Add to this partition of the original fiefs, 
and to this erection of the burgage fiefs, 
that the crown came further into the cuf­
tom, of granting its demefne lands, both 
jn the counties, and in the burrows, in 
fief. 

This was a third fource of increafe tQ 

the number of the king's vaffals. 
Thefe changes produced a great altera­

tion in the appearance of the orders of the 
ftate; for as the ancient fummons· to par.=! 

~ Mag. liamcnt ordered all thofe to come *, qui de 
chart. b· . . h IT. I hId Joan. &no IS tenent m capIte, t e valla s w 0 la a 
preamb to right to come thither, once few and power-
~~ f 
Rob. 3. ul, 
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fuJ, were now become numerous beyond 
mea{ure, and many of them poor. 

This.attendailce at a time when the fame 
advantage did not accrue from ·it as at pre­
fent, and parliaments were held much oftener 
than they are now, was by there laft, com­
plained of as a burden. There are in­
ilances in the hiftory of England, of bar­
on::; denying their tenures to avoid the at­
tendance, of burrows denying their title, 
of lheriffs returning, that in whole coun­
ties they could 110t get a burgefs to fend up; 
and lord Coke's declaration *, that char-· Coke 

ters granted of exemption from parliament, 4 in fl. 49-

are againft law, ihows that fuch charters 
were alked, and were given. In order 
to relieve thofe then, who were unable to 
bear tbe burden of attendance, it was or­
dained, that the great barons fhould at-
tend in perfon, but the fmall barons and 
the burgeffes only by their reprefentatives; 
and it is likely that a reprefentation from 
the burgeffes, as early as the burgeffes came 
into parliament, had paved the way for a 
reprefentation from the fmall barons. At 
the fame time a difiincrion was made in 
the form of fummoning the greater and 
the fmaller vaffuls: the former were [um-

moned 
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moned each jigillatit"vt' per literas ,'egis, the 
latter only in general per rJicec().i.llites. 

This alteration in the per{ons fummon­
ed, and the manner of fummoning to par­
liament, muft probably have happened by 
fiatute in the reign of king John. The 
record of the fiatute is loft, together with 
the other ftatutes of his reign; but the 
form of the diftinction in the fummons is 
preferved, in the Magna charta of that 
prince. And in the writs of his fon Henry 
III. the fheriffs are direCted to return the 
knights of the {hire, and the burgeffes. 

The like alteration happened in Scotland, 
though at fomewhat a later period, as the 
dec1enfion of the ftriCt feudal fyfiem came 
always later in this country than in Eng­
land. The record of the ltatute is preferv-

.. An. ed in the year 14.27 *. By that fiatute it 
1 4Z7

1
' 01 was declared, that the fmall barons and (;ap. . 

free tenants needed not come to parliament, 
provided they fent commiffioners from the 
fhires, but that the king £hould fummon 
the great barons, and church-men, by his 
fpecial precept. 

There laws bringing the reprefentative3 
of the {hires and of the burrows into par­

liament, 
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liament, laid the foundation of the power 
of the commons, in Great BritailJo 

The great number of members in the 
Engliili parliament made it difficult, in aU 
the perambulations of parliaments, to find 
one room capable of hold!pg- the whole 
members; and therefoxe· they came to be 
divided into two houfes. The members of 
the Scotch parliament on the contrary, 

.. -being lefs numerous, the fame difficulty of 
finding a room large enough did llot oc­
cur; and therefo~e, even after the intro­
duCtion of the commons, the whole mem­
bers fat in one hO.ufe, and made but one 
a!fembly. 

It has b~en faid, that the privilege· of 
fitting in parliament was given to com­
miilioners of fhires, in England, by Simon 
de Montfort, to fecure him in his power 0 

It has been faid, that the fame privilege 
was given to the commiffioners for bur­
rows, by Edward I. in order to procure 
from them fupplies, when\he was in war 
with France, and forefaw it from Scotland. 
The miftake arifes from a~ng too much 
to political, and too little to natural and 
to feudal views. The feudal fyftem, flow 
and regular in its movements, was not to 

Y be 
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be whirled about, in fubferviency to mi­
ni£lers, or even to exigencies. The ranks 
of the £late intitled to government, 
were fixed in the original conftitution; 
gradual alterations in the conftitution 
might produce gradual alterations ih the 
ranks of the frate, and accordingly, the 
gradual illfranchifement of the burrows, 
and the gradual difmembering of the great 
baronies, brought the burgeffes and the 
freeholders into parliament: but that new 
ranks fhould be made, by a political nod, 
to ftart up at once, in order to deprive 
thofe of government, who had po{fe{fed it 
'for centuries, is not to be credited, in that 
fyfrem, which of all others, was the moil: 
exaCt, in afcertaining the orders of men. 
If the commons were brought into parlia­
ment, to ferve a political purpofe, in Eng­
land, what was the political purpofe, and 
where was t:le Montfort, 01' the Ed ward, who 
brought them into parliament in Scotland? 

The fame diffipation of land property, 
which brought the commons into parlia­
ment, produced a great alteration in the 
nature of the nobility, intitled to fit there. 

Originally, dukes, earls, and barons 
were no o~her than officers appointed over 

certain 
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certain diftriCl:s, the poffeffion of which 
gave -them a title to certain emoluments 
imd privileges, and fubjeCl:ed them to cer-
tain duties. One of thefe privileges, and 
likewife duties, was attendance in parlia-
ment. It has been £hown, that originally 
feudal grants were not even hereditary: 
as foon then, as a duke, earl, or baron 
was ftriped by the prince, of power over 
his diftricr, he ccafed to be an officer; he 
owed no longer attend':lnce in parliament, 
and the perfon who was put in his place 
in the province, took his place in the great 
council: afterwards, thefe offices came to 
be hereditary, and none could be lhiped 
of them, except for their crimes; but ftill, 
if a perfon ftriped himfelf of his office, by 
giving away, or felling his fief, it is ob­
vious, by a continuation of the [arne prin­
ciples, that he ceafed to be a feudal officer, 
he could not enjoy the privileges attached 
to a fubjeCt which he had given away, nor 
render duties in return for that fief which 
another enjoyed. Hence it appears, that 
the feudal peerage was originally territo-
rial, not attached to the perfon, but to 
the poffeffion of the feudal eft ate. The 
caftle of Arundel conferring an earldolll 

Y 2 on 



324 

t Earl­
dom of 
Wig!(ln' 

Hiflory oj the 
on the proprietor of it, is faid to be a 
remain of the old law, in this refpect, 
in England: and * the late drays on 
Britiili antiquities give us an inftance, 
in Scotland, of an t earldom fold for mo­
ney, by which fale, all the. honours at­
tending it, were transferred to the pur­
chafer. 

This confritution might laft as long as 
there were few fales of fiefs, and as long 
as only powerful families 01' perfons were 
the pUl'chafers: but when in the progrefs 
of luxury, alienations became frequent, 
and through the fame progrefs mean people 
were enabled to become purchafers; it was 
impoffible, that either the pride of the no­
'bility, or the fplendor of the kingdom, 
(;ould fuffer fo Wlnatural a mixture. The 
peerage then ceafed to pars with the fief: 
the king, in order to prevent the body 
from expiring, created peers himfelf; thefe 
fat with thole who were ancient peers by 
prefcription; and the dignity of peerage 
from being feudal, territorial, and official, 
became allodial, perfonal, and honorary. 

The author of the late Effays on Britifu 
Antiquities, has traced the progrefs of th~ 
alteration with wonderful accuracy. From 

3 h~ 
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his enquiries it appears, that "the fuft P. 84-

" form of the creation of an earl, was 
" that of a grant of an office over a coun-
(( ty.-When by the multiplication of 
(( earls, the earldoms were become more 
" numerous than the counties, the form 
" was to ereCt a particular eftate into an 
" earldom, or county; which was all that 
(( was neceffary, to beftow upon the pro-
~. prietor, the territorial dignity.-After-
" wards, when the notion of perfonal 
" honour crept in; certain folemnities were 
" ufed at the creation of a peer, fuch as 
" 'girding him with a fword, covering his 
(t head with a cap of hOhour and circle of 
" gold, all Df them marks of perfonal re-
" fpeCt.-And now, both in England and 
" Scotland, the notion of territorial digni-
" ty being quite worn out, an earl's pa-
(( tent is fo framed, as to import a mere 
" perfonal dignity, without -relation either 
" to office, or to land." 

The ereCl:ion of the houk of commons 
in England, whofe interefts being to fup­
port the people, were oppofite to thole of 
the lords; and the introduction of the new 
nobility, who owing their rife to the (rown, 
were devoted to it; tended much to weak-

en 
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en the power of the ancient barons. At an 
rera when the commons had rifen upon 
the barons, and yet had not quite funk 
them, fo that both balanced and weakened 
each other, Henry VIII. was the moft 
abfolute monarch that ever fate on the 
Englifh throne. At an rera when the 
commons had rifen· upon both the king 
and the peerage, Charles I. was in a ftate, 
the weakeft that a king of England had 
ever been reduced to. 

The fimilar conftitutions of parliament 
in England and Scotland, by the introduc­
tion of the commons, and of the new no­
bility, ought to have had, it would be 
thought, fimilar effeCts in both countries; 
yet they had not. In England, the com.­
mons rofe immediately to vaft power: in 
Scotland they never attained any power in 
the legifiature, and it is only fince the re­
volution, they attained even common frec;­
dom. 

Many things contributed to this differ­
ence. 

The moft general and important caufe 
was the different circumftances of the two 
nations themfelves: England was a trad­

. ing country, and though originally the 
land 
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l<lnd property was ingroffed by the great 
nobles, yet in the progrefs of trade, the 
commons -bought from thofe nobles, great 
part of their lands: but power follows 
property: the fame caufe then, which 
made the nobility powerful originally, 
made the commons powerful afterwards. 
In Scotland, on the other hand, we had 
little or no commerce; the land property 
was ingroffed by the nobility j and it con­
tinued to remain fa, as long as we had 
parliaments: the fame caufe then, which 
raifed the commons in the one country, 
deprefied them in the other. 

Again, the commons in England form­
ing an affembly feparate from that of the 
peers, became a body more diftinguiilied 
by themfelves: they reared up rights and 
privileges peculiar to their affembly: once 
made a diftinCl: order in the conftitution 
of government, they ftruggled to baUance 
the peers, and having balJanced them~ 
they ftruggled next to overcome them: 
being taken from the commons, they were 
favoured by them, and favoured the com­
mons in return. The knights of iliires, 
and the burgeffes in Scotland, on the con­
trary, continued all along to fit in the 

fame 
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fame houfe with the peers: the nation car-· 
ried away with the fplendor of thefe laft, 
loft fight of their own reprefentatives j 

and the reprefentatives themfelves impofed 
upon by the [arne fplendor, loft the idea of 
their own impOltance. There could be 
no balance where there was no diftinc5tion 
of affemblies: the commons could fet up 
no dift-ina rights and privileges in a fingle 
body, of which they only made a part: 
and not favoured by the people, they 
would not favour the people in return. 

Again, by the fiat ute §l.yia Emptores in 
England, upon the difmembering of a fief, 
the new purchafers were made to hold not 
of the alienor, but of the chief lord j and 
therefore when the king's vaffals were al­
lowed to alienate, all the purchafers from· 
them were made to hold direCtly of the 
crown: whereas, in Scotland, as the fta­
tute ff<.y.ia Emptares did not take effect, 
many of the purcha[ers held of the lords 
from whom they purchafed, fo that the 
crown vaffals were not multiplied· by the 
addition of all the new purchafers.-Ful'- _ 
ther, in England, by an aCt of * Henry 
VI. every free-holder poffe-ffed of land of 
forty !billings of prefent rent; was intitled 

to 
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to:· vote at eleCtions, which law frands to 
this day: whereas, in Scotland, by an act 
of James t VI. none were intitled to vote tAn. 

in the counties, who had not a forty fhil- ~~:.7; If. 
ling land, not of prefent rent, but of old 
extent, holding of the king. By an act of 
::: Charles II.' thofe voting on church lands t ;<\n. 

were obliged to have 1000 !. Scots of pre .. ;~:1;5' 
fent rent. By another aCt In that. § reIgn, § :\n. 

bl' d h . h ,681. voters were a Ige to . ave eIt er a 40 cap. 21. 

fuilling land of old extent, or 4=00 /; Scots 
of valued rent. And by later fiatutes frill 
greater attention is obliged to be {hown, 
to the purity of rolls, fa circumfcribed in 
their. nature, and where intrufion and 
abufe would be fa provoking.-Laftly, by 
repeated refolutions of the houfe of com-
mons in England, it has been determined, 
where prefcription has not fixed the man.-
ner of electing in particular boroughs, 
that the eleCtion of members for boroughs, 
fhall be, not in the common council, but 
in the whole body of the burgeffes; where-
as, in Scotland, the election for a borough 
lies in the common council, and not in 
the whole body of burgeffes. 

By this variety of differences, it has hap­
pened, that while there are above 30,000. 

Z voters 
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voters in fome particular counties in Eng .. 
land, there are not ill Scotland, above 
3000 voters, free-holders and. common 
council men included. 

The confiitution of Scotland, till incor­
porated with that of England, was in faa 
a mixture of monarchy and oligarchy: the 
nation confifted of a commonalty without 
the privilege of chufing their own repre­
fentatives; of a gentry intitled indeed to 
reprefent by election, but unable to ferve 
the nation; and of a nobility, who op­
pre{fed the one, and deipifed both. 

In this lituation, the reprefentatives of 
the common~ difcouraged with their own 
infignificancy, either did not attend the 
parliament, or furrendered their privileges 
when in it. It appears by the acts of 
1457, and 1503, that though the act of 
1427 had given the free-holders a power 
of fending reprefentatives to parliament, 
yet none, or few, were fent: and in faCt, 
·for forty years before the act of 1587 *,it 
is certain, that not a fingle baron by te­
nure attended the parliament. The erec­
tion of the 10rds of articles, a court coro­
mittee, which under pretence of preparing 
bufin~fs for the rarliaI:Pent, admitted, and 

5 ex~ 
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.excluded what theypleafed, annihilated 
almoft the confiitution of that body. Is it 
th~n to be· wondered at, tha,t while the 
Englilh parliament, in the reign of Charles 
II. were arraigning the conducl: of that 
king and his minifiets, the Scotch parlia­
ment were pouring forth, to a prince· not 
beloved by their nation, addreffes, filled 
with adulations t, to a minifier who w~s L- Ddukeot 

au er· 
hated by themfelves. dale. 

The revolution firfi brought other max­
ims into our government, and the union 
gave other rights to our part of the legifla­
ture; fo that now, our lords and commons 
being incorporated with thofe of the Eng­
lilli, the confiitution of Scotland is fettied 
upon that jufi poife, betw~t monarchy, 
arifiocracy, and democracy, which has 
made the confiitution of England the 
wonder of mankind. 

Whether the limited number of the 
Scotch eleCtors, or the extended number of 
the Englifu, is the moil: advantageous, is 
doubtful. For if the former is more eafily 
managed by a minifier, the latter is more 
~afily driven into fury by a faction. And 
though it is true, that what concerns all, 
fuould be judged of by all, yet it is equally 

juft, 
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j1.1ft, that thofe who have the largeft {hare 
of the property, £hould likewife have the 
Iargeft £hare of that legiflature, which is 
to difpofe of it. 

In the dec1enfions of almoft every part 
of the feudal fyftem, the Engliih have gone 
before us: at the diftance fometimes of 
Qne, and fometimes of many centuries, 
we follow. However diftant, at prefent, 
the profpeEt may appear, there is no im­
pollibility, in a future age, that that limi­
tation of electors, which fubfifts at pre­
fent, from the lingering of the feudal fyf­
tern amongft us, may give way, to the 
more extended, and allodial right of elec­
tion, which takes place among the Englifh. 
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