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COURT OF APPEALS OF VIRGINIA.

1804. HAWKINS's ex'ors v. MINOR, ex'or of BERKELEY.
.Spril.

If the person with whom bonds are left for collection puts them into the
hands of a lawyer to collect, he is not further responsible, except for mo-
nies received from the lawyer.

If a collector living in the neighbourhood of his principal does not pay over
his collections in convenient time, he is chargeable with interest.

A receipt from the principal to the collector for £ 100 paper money, for
which the principal was to account with interest, was not a payment, by
the collector, but a loan of so much paper money, and subject to the
scale of depreciation.

On the 2d of June, 1774, Hawkins of Hanover county,
gave his bond to Berkeley of the same county, in the penalty
of £ 1000; and the condition recites, That Berkeley had

delivered to Hawkins sundry bonds for £ 2379. 10. with

interest due from several persons named in the list thereto

annexed, which Hawkins had undertaken to collect upon

commission, and had promised to account with and pay to

the said Berkeley the money, by him, received on account

of the said bonds, as fast as the same should be collected,

and as often as he should be thereto required, and to return
an account of his collection, and of all bonds not fully paid,

when required, except such as shall be lodged with clerks

or lawyers in order to bring suits on : now therefore if the

said J. Hawkins shall well and truly collect the several sums

of money now due on the said bonds, or use his best endea-
yours to collect the same, without neglect or delay, and

shall render a just and true account of his collection in wri-

ting to the said ,Nelson Berkeley, his executors, administra-

tors or assigns, and of all such sums of money as shall by
him be received, or collected, on account or in discharge of
the bonds aforesaid or any of them, as soon as the same
shall be collected or received by him, or whenever he shall

be thereto required, and if he shall deliver up and return

the said bonds, or such of them as shall remain unpaid, and

not fully discharged to the said Nelson Berkeley, his execu-
tors, &c. whenever he, or they, shall demand the same; and
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if he shall in all things relative to the said business, act for 1804.

the benefit and advantage of the said .elson Berkeley, ac- q-

cording to the best of his skill and knowledge, and well and Hawkins's

truly perform the duty of a collector, then the obligation to e.

he void, &c. To which the following memorandum is added: Minor,
&c.

The above bonds were delivered to the said Hawkins in
December 1771 ; and several payments have been since
made out of the collection of them to the said Berkeley.
Then follow his name and seal, and a list of the bonds. By
a copy of one of the bonds in the record, they appear to
have been dated December 13th, 1771, and to have been
made payable May 1st, 1773, with a memorandum signed
by Berkeley, that if punctually paid, the interest would be
given up ; and, if paid on or before the first of July the in-
terest should be charged only from the first of IMlay prece-
ding. Hawkins proceeded upon the collection ; made se-
veral payments ; and put some of the bonds into the hands
of Walker, an attorney, to bring suit upon before the war;
upon which Walker brought suit accordingly. Some of the
bonds remained in the hands of Hawkins until his death in
1778 ; and he had never rendered any account to Berkeley.

In November 1782, Berkeley brought suit in the county
court of Hanover, against the executors of Hawkins, and
obtained a verdict and judgment for z£ 914. 15. ; which
was ultimately affirmed by the court of appeals. 1 Wash.
204.

The executors of Hawkins filed a bill of injunction in the
high court of chancery to that judgment, stating the forego-
ing circumstances, and that two of the bonds, to wit, Hick-
man's and Webb's, amounting together to L 134, had been
returned to Berkeley in 1785, and 1789 : at which time
others (not named) were offered, but refused to be received.
That Hawkins was not chargeable with the bonds put into
the hands of an attorney, as Berkeley had the direction of
them : nor with the debt of Nightingale, who had become
insolvent, nor with Strother's debt which had been taken by
Hawkins in lieu of Pannel's bonds. And that Berkeley bad
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1804. drawn monies out of the attorney's hands, the amount of
April. which was unknown to the plaintiffs. That Berkeley had

Hawkins's given Hawkins two receipts, to wit, one in April 1777 for
ex'ors

. X 100, and the other in April 1773, for £ 100. 4. to be ac-
.inor, counted for with interest ; which proved that Hawkins, at

those periods, had none of Berkeley's money in his hands.
The bill therefore prayed for an account and general relief.

The answer admits some credits ; but denies, or explains,
others.

The court of chancery directed an account; upon which

there was a balance reported against Berkeley's executor
of £ 412. 15. 3. ; and for that sum, there was a decree,
with interest from the 16th November, 1795. From which
decree Berkeley's executor appealed to the court of appeals.

TUCKER, Judge. According to the principles established
in the interlocutory decree of the chancellor, as the founda-
tion of the account between the parties, and of his final de-
cree in the cause, Hawkins is to be debited with Joseph
Fannel's bonds, in lieu of which he had taken the bond of
Strother, paid off in paper money after Hawkins's death ;
but not with the bonds of Thomas Fitzpatrick, .dlexander
Fitzpatrick, Jlathew JNightingale, and .ddam Woods,

which are proved to have been lodged with a lawyer, in con-
venient time, to bring suit on. But that he ought to be de-

bited with the whole of Conrad Filhite's debt, which he
had in part collected, and with the remainder of John
Wheeler's, and Samuel Deadman's debts, which were still
in the hands of the complainants, when the commissioner
made his first report.

Thus far the principles of the decree appear to me to be
strictly correct. And so does that part of it which directs
the defendants, Berkeley's executors to assign to the plain-
tiffs such of the obligations as may be produced, and for
the money due upon which they are responsible, but so that
the defendants shall not be subjected by such assignment to
any demand whatsoever.
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The only part of the interlocutory decree, upon which I 1804.

have any doubt, is that which directs that interest during the Apri.

war between the king of Great Britain and the people of Hawkins's
ex or

America, shall not be charged. If this direction be referred V.
Minor,to the bonds delivered to Hawkins to collect, there is no &C.

principle upon which I can discover, why a debtor, living
upon the spot with his creditor, should not pay interest. It
is true that he might, by a tender ofpaper money, have ex-
tinguished it, from the time of the tender; and even the
principal might, at one time, have been put at hazard by such
an unjust procedure on the part of the debtor. But I can-
not think that a debtor is entitled to the extinguishment of
interest merely because he has not been unjust. If it be re-
ferred to money, from time to time, collected by Hawkins,
if there were a balance due from him at any time in specie,
or specie value, he was bound by the tenor of his obligation
to pay it over immediately: if paper money was forced upon
him in a depreciated state, he ought to have paid it over as
soon as possible, to prevent further depreciation before it
should get to Berkeley's hands; for whose use it was re-
ceived. This part of the interlocutory order, therefore, ap-
pears to me to have been erroneous, and the final decree
being made upon the foundation of that order should, I con-
ceive, for that cause be reversed.

No notice is taken in the interlocutory order of two sums
of £ 100, and £ 100. 4. for which receipts were given by
Berkeley to Hawkins, April 10th, 1777, and April 10th,
1778. For which Berkeley promises to account with inte-
rest from those dates respectively. From this circumstance,
I am led to believe, that it was perfectly understood by both
parties, that those sums should not be considered as paid by
Hawkins, on account of his collections, to Berkeley; but as
a loan in paper money, for which Hawkins was to receive
payment in the same currency, with interest. These sums
then should, I apprehend, have been charged to Berkeley
as loans, at the value fixed by the scale of depreciation;
and, if brought into the account at all, should be credited to

VOL. v.-16
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1804. Hawkins at that rate only, and not as a specie payment, as./9prit.
- they are charged to Berkeley in the commissioner's report;

Hawkins's which being confirmed by the final decree of the chancellor,
ex'or
V. there is error I apprehend in the decree for this article also.Mlinor,

&c. In casting my eye over the commissioner's report, in the
statement of interest, on account No. 1, I find that, at the
time of giving his bond, he had in his hands £758. 7. 11.;
of which he only paid £ 331. 14. 10. to Berkeley, leaving
a balance of £283. 19. in his hands; and that, from that
period till the time of Hawkins's death, the balance in his
hands (if we except the two sums of £ 100, and £ 100. 4.
paper money) was never under £ 300, or £ 350, and, after
deducting those sums as specie, there still remained a balance
of £ 174. 11. 8 . due from him at the time of his death.
But if those sums be credited only at their specie value, the
balance in his hands, at that time, was upwards of £320.

I have dwelt upon this part of the case, as preparatory to
what I deem it necessary to say respecting the liability of
the executors of Hawkins under this bond. In case of the
breach of the bond by Hawkins himself, there never could
be any doubt of the liability of his executors. In an action
at law, affirmed by this court, it appears from the record
now before us, that a jury has determined that there was a
breach of the condition, for which they have assessed da-
mages to £ 914. 15. against the executors. This court
must presume that the breaches were properly assigned in
that suit; and that this court have already settled the point,
that however the assignment of the breaches may have been
made in that suit, the executors were, at law, liable to make
compensation out of Hawkins's estate for them ; and when
the complainants come into a court of equity for relief against
that judgment, it appears, by their own accounts, that Haw-
kins had been guilty of a breach of the condition of the bond
in his lifetime, for which the executors were liable at law ;
and as they have come into a court of equity for relief, they
must submit to a fair and just account, not only for their tes-
tator's transactions, but for their own as his representatives ;
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it being, as his representatives, that they seek relief. The 1804.

question whether the executors were compellable to execute Apri.

the trust, which it is contended (and perhaps properly in Hawkins'sex'or

legal strictness, Barker v. Parker, I T. Rep. 287,) they e.

were not bound to execute, it being altogether personal to Minor,

Hawkins, seems not to be open for them to urge in the pre-
sent state of the case.

In expressing my assent to that part of the interlocutory
decree which declares that Hawkins is not liable for those
bonds which were put into the hands of an attorney to bring
suit upon in due time, I wish it to be understood as consi-
dering him entitled to a full credit for the principal and in-
terest of those bonds; but if he received any part of the
money due upon those bonds, after putting them into an at-
torney's hands to collect, that he is chargeable with that
money, and interest thereon, from the time that the attor-
ney, by whom it was received, should have paid it over to
him. This circumstance may render it necessary that a se-
parate account, as to those bonds, should be taken ; debit-
ing the executors of Berkeley with the amount paid into the
attorney's hands, and for which the attorney must be liable
to them, and crediting them, with the sums received from
the attorney, with interest thereon, until paid over to Mr.
Berkeley, or his executors. And for any loss sustained upon
any of these bonds (excepting Strother's bond, improperly
taken in lieu of Pannel's from the number) Hawkins is not
to be deemed liable : and for any paper money which he
may have bonafide received (except on account of Strother's
bond) he ought to receive credit as for specie, if paid over
to Berkeley immediately, or in convenient time.

The unfair conduct of Hawkins to Berkeley at the time
of the payment made by him when he gave his bond, and
when he paid Berkeley £203. 19. 10. short of what he
then actually had in his hands will appear from this circum-
stance. Berkeley had agreed to release the obligors from
18 months interest upon all bonds which should be punctu-
ally paid on the first of May; or which should even be paid
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1804. on the first of July. The interest on this sum paid by the
.- obligors to Hawkins was therefore forever gone from Berke-

Hawkins's ley; yet did Hawkins most unconscientiously retain this
ex'or
y. large sum in his hands, the interest of which Berkeley had

Minor,&C. given up to the obligors in consideration of a punctual pay-

ment to be made by them ; and which they did make ac-
cordingly; but by which he was never, in any respect, be-
nefited.

On these grounds, I am of opinion that the chancellor's
decree, except as to such parts as I have before expressed
my approbation of, should be reversed ; and that the cause
be sent back to that court, with directions that a new account
be stated between the parties upon the following principles :

1. That Hawkins be debited for the whole amount of the
bonds taken in December 1771, with interest from the date,
subject to the exceptions and credits hereafter mentioned.

2. That lie be debited with all sums of money which he
may have received from any attorney on account of the
bonds put into the hands of such attorney to bring suit on,
and for which bonds he may have been credited ; and for
all sums he may have received from the debtors themselves
on account of such last mentioned bonds, for the whole
amount of which he may have received credit, on account
of such delivery to an attorney. A separate account of
which bonds, with the monies received by him from the at-
torneys, or the obligors themselves, is to be stated ; and all
such monies are to be accounted as payments on account of
interest due upon such bonds, except in those cases in which
the payment made shall be found to exceed the interest then
due. And upon all such monies he is to be charged with
interest from the receipt thereof, until the same shall have
been paid over to Berkeley, or to his executors.

3. That he be credited for one half of the expenses of
the sales of the negroes ; to be deducted from the principal
of the said bonds.

4. That all payments made by him before the 4th of
June, 1773, be deducted from the principal of the bonds ;
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it being presumed, that the same were punctually paid by 1804.

the obligors. jml.

5. That all payments made on or before the first of July, Hawkins'sex'0r

except such as may have been made before the 4th of June r
in that year, be considered as principal and interest, from Minor,&c.

the 1st of May, 1773 ; and the interest on such payment is
to set off against the interest accruing on the aggregate
amount of the bonds, from the 1st of May, 1773, to the
time of payment.

6. That his commissions on those payments be credited
at the same time as the payments themselves, and are to be
considered as principal, or interest, in the same manner and
in the same proportion as the sums paid may be so consi-
dered.

7. That all payments made by him after the first day of
July, 1773, be considered as payments on account of prin-
cipal and interest on the aggregate of the bonds (those put
into the hands of an attorney to bring suit on, not being in-
cluded under this head) with interest on the same from the
date, December 13th, 1771, to the time of the last preced-
ing payment, made by him ; or to the end of the last pre-
ceding quarter in every year to commence on the 14th of
December.

8. That he be credited with the amount of the principal
sum mentioned in all bonds put into the hands of an attor-
ney to bring suit on, (viz. those enumerated in the chancel-
lor's decree, together with those of David Bell and Robert
Page; one of which appears to have been received by
George Nicholas, and with regard to the other he does not
seem chargeable with any fault) which is to be deducted
from the aggregate amount of the bonds which he received.
And for any monies received by him, or his executors, either
from the attorneys, or the obligors, on account of such bonds,
he is to be charged in a separate account, as directed under
the second head.

9. That paper money bona fide received by him, and
paid over to Berkeley in convenient time, in discharge of
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1804. any bond, except Pannel's bonds, is to be regarded as
April.
- specie.

Hawkins's 10. That he is not to be credited with the two sums of
ex'or
V. L 100, and £ 100. 4. paid in April 1777, and April 1778,

Minor,
&C. as specie; but those sums are to be reduced by the scale of

depreciation, and considered as principal, the parties having
agreed that they should carry interest.

1 1. That he is to be credited with the amount of all bonds
heretofore returned to Berkeley, or his executors.

12. That, if upon a general account, stated upon these
principles, there shall appear to be any balance due to Berke-
ley's estate, the injunction is to be dissolved for so much
with interest thereon from the date of the judgment, until
paid and costs. But, if there be no balance due, then the
injunction to be perpetuated ; and if a balance be due Haw-
kins's estate, the defendants to pay the same with interest
and costs.

On one point I feel a doubt what direction should be given;
whether Hawkins should be allowed a commission on the
bonds put into the hands of an attorney to bring suit on,
having considered that circumstance, where it was done in
due time, to discharge him from all responsibility as to those
bonds, I incline to suppose he ought not to receive any coin-
mission on the amount of the bonds, but merely on the mo-
nies he may have received on account of them.

The rest of the judges, thought that the chancellor's de-
cree was mainly right; but erroneous, 1. In excluding in-
terest during the revolutionary war ; 2. In allowing the pay-
ments of £ 100, on the 10th of April, 1777, and of £ 100. 4.
on the 10th of April, 1778, as specie instead of paper mo-
ney ; 3. In not charging Hawkins with interest on monies
received before the 1st day of July, 1773, and not paid over.
And the following is the decree that was entered by the
court of appeals, in the cause :

" This day came the parties, by their counsel, and the
court, having maturely considered the transcript of the re-
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cord of the decree aforesaid, is of opinion, that the said de- 1804.

cree is erroneous in this, That, in the account whereon the April.

decree is founded, interest for eight years, during the Ame- Hawkins's
ex'or

rican war with Great Britain, is excluded ; also, in credit- V.
ing the appellees nominally, the sum of one hundred pounds Minor,

&c.

lent the appellants' testator 10th of April, 1777, and for one
hundred pounds four shillings, 10th April, 1778, this court
being of opinion that those sums ought to be reduced accord-
ing to the scale of depreciation by law established. And
also that Hawkins is in equity chargeable with interest on
all sums, by him, received, on or before the 1st day of July,
1773, and not paid over to Berkeley within a reasonable
time, from the time the debtors would have been bound to
pay interest, if they had not been punctual in their pay-
ments. Therefore it is decreed and ordered that the same
be reversed and annulled, and that the appellees out of the
estate of their testator, in their hands to be administered, if
so much thereof they have, but if not, out of their own es-
tates, pay, to the appellants, their costs, by them, expended
in the prosecution of their appeal aforesaid here."

" Which is ordered to he certified to the superior court
of chancery directed, by law, to be holden in Richmond, to
have the accounts reformed, and a final decree entered ac-
cording to the principles of this decree."




